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MEMORANDA. 


Lord  Lyndhurst  having,  in  the  first  week  in  July^  1846, 
resigned  the  Great  Seal,  the  same  was  delivered,  for 
the  second  time,  to  Lord  Cottenham. 

Sir  Edward  Sugden  having  at  the  same  time  resigned 
the  Great  Seal  of  Ireland j  the  same  was  delivered 
to  Maziere  Brady j  Esq.,  then  Lord  Chief  Baron  of 
the  Court  of  Exchequer  in  Ireland,  and  David  R. 
Pigot^  Esq.,  Q.  C,  was  appointed  Lord  Chief  Baron. 

Sir  F.  Thesiger  resigned  the  oflSce  of  Attorney  Gene- 
ral, and  was  succeeded  therein  by  Sir  T.  fFilde.  Sir 
Fitzroy  Kelly  i:esigned  the  office  of  Solicitor  General, 
which  was  thereupon  conferred  upon  John  Jervis, 
Esq.,  one  of  her  Majesty's  Counsel. 

Sir  N.  C.  Tiudaly  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas,  died  on  the  6th  of  July,  1846,  and 
Sir  Thomas  TFilde,  who  held  the  office  of  Attorney- 
General,  was  appointed  Lord  Chief  Justice. 

Mr.  Jarvis  was  then  appointed  Attorney  General,  and 
was  shortly  afterwards  knighted.  David  DundaSj 
Esq.,  one  of  her  Majesty's  Counsel,  was  appointed 
Solicitor  General. 

Sir  John  JFilliamSy  Knt.,  one  of  the  Judges  of  the 
Court  of  Queen's  Bench,  died  on  the  14th  oi  Sep' 
tember  1846,  and  Sir  JFilliam  Erie,  one  of  the  Judges 
of  the  Court  of  Common  Pleas,  was  appointed  to  fill 
the  vacancy  thereby  created;  and,  at  the  same 
time,  Edward  Vaughan  fFilliamSy  Esq.,  was  made 
a  Judge  of  the  Court  of  Common  Pleas,  and  wa& 
afterwards  knighted. 
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John  Thomson  -  -  Plaintiff' in  error.        |842: 

Hkr  Majesty's  Advocate  Gknb-i     Defendant  in  Au^.  4. 

RAL  -  -  .  J  error.  « ,*^5\« 

Feb.  n,  18. 

Personal  property  having  oo  tt/tw  of  its  own,  follows  the  domi-  Legacy  Duip. 
die  of  its  owner.  Domieik. 

The  law  of  the  domicile  of  a  testator  or  intestate  decides  whether 
his  personal  property  is  liable  to  legacy  duty. 

A  British  bom  subject,  died,  domiciled  in  a  British  Colony* 
At  the  time  of  his  death  he  was  possessed  of  personal  property 
locally  situate  in  Scotland.  Probate  of  his  will  was  taken  out 
in  Scotland,  for  the  purpose  of  there  administering  this  pro- 
perty :  and  out  of  the  fund  thus  obtained  by  the  executor^ 
legacies  were  paid  to  legatees  residing  in  Scotland : 

HxLD*  reversing  a  judgment  of  the  Court  of  Exchequer  in  Scot- 
land, that  Legacy  Duty  was  not  payable  in  respect  of  these 
legacies. 


John  Grant,  a  British-bom  subject,  and  native  of  Scot- 
land, made  his  will  1829,  and  died  in  1837*  At  the  time 
of  hia  death  he  was  domiciled  in  the  British  colony  of  De- 
merara,  where  the  law  of  Holland  was  in  force.  There 
is  not  any  local  duty  in  the  nature  of  legacy  duty  payable 
in  that  colony. 

At  the  time  of  the  death  of  John  Grant ,  he  was  entitled 
to  a  large  personal  debt  due  to  him  in  Scotland,  which 
arose  from  money  acquired  by  him  whilst  domiciled  in 

VOL.  XII.  B 


CASES   IN  THE  HOUSE  OF  LORDS. 


1845. 

Thomson 
r. 

The 
Advocate 
General. 


Demerara,  and  transmitted  by  bim  to  Scotland  for  safe 
custody.  After  bis  deaths  John  Thomson  took  out  pro- 
bate of  bis  will,  so  far  as  related  to  tbe  debt  in  Scotland, 
and  tbere,  from  money  arising  from  tbe  said  debt,  paid  in 
pursuance  of  tbe  will,  certain  legacies,  above  tbe  amount  of 
twenty  pounds,  and  paid  over  tbe  rest  as  part  of  tbe  re- 
sidue of  tbe  personal  estate  of  John  Grants 

In  July,  1840,  an  information  in  debt,  setting  fortbtbese 
facts,  was  filed  in  tbe  Court  of  Excbequer  in  Scotland  by 
ber  Majesty's  Advocate  General  against  Jobn  Tbomson, 
wbo  appeared  and  put  in  a  general  demurrer,  on  tbe 
ground  of  insufiiciency.  Joinder  in  demurrer.  Tbe  de- 
murrer came  on  for  argument  upon  tbe  29tb  January,  1841 , 
before  tbe  Court  of  Excbequer  in  Scotland,  and  tbe  only 
question  raised  was,  wbetber  tbe  fact  of  tbe  domicile  of 
Grant  in  Demerara,  prevented  tbe  legacy  duty  (under 
tbe  55  Geo.  3,  c.  184,  Schedule,  part  3  (a)  )  from  attach- 
ing on  bis  personal  property  in  Scotland.  The  Court  of 
Excbequer  took  time  to  consider,  and  on  lOtb  February 
following,  overruled  tbe  demurrer,  and  gave  judgment  for 
the  crown  (A). 

A  writ  of  error  was  brought  on  this  judgment.  The 
case  was  argued  in  1842,  by  Mr.  Pemberton  and  Mr. 
Andersony  for  tbe  plaintiff  in  error  ;  and  by  tbe  Soli- 
citor General  (Sir  fF,  Follett)  and  Mr.  Crowptonf  for 
tbe  defendant  in  error.  It  was  then  directed  by  their 
Lordships  to  be  argued  before  tbe  Judges  by  one  counsel  on 
a  Fide.  This  argument  did  not  take  place  till  February, 
1845,  when  tbe  case  was  argued  by  Mr.  Kelly  (with  whom 
was  Mr.  Anderson)  for  tbe  plaintiff  in  error :  and  by  tbe 
Solicitor  General  (Sir  F.  Thesiger^  with  whom  was 
Mr.  Crompton)  for  tbe  defendant  in  error. 


(a)  Which  declares  that  duty 
shall  be  payable  "  for  every  le- 
gacy, specific  or  pecuniary,  or  of 
any  other  description,  of  the 
amount  of  20/.  or  upwards  given 
by  any  will  or  testamentary  in- 


strument of  any  person  out  of 
his  or  her  personal  or  moveable 
estate,  or  charged  upon  his  or 
heritable  estate,*'  &c. 

{h)  3  Dunl.,  Bell,   Mur.   & 
Dona.,  1309. 
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Mr.  Pemberton  and  Mr.  Anderson  for  the  plaintiff  in  l^S. 
error. — The  question  here  is  the  same  as  if  the  party  was  Tuomsom 
au  £nglish  subject^  and  the  property  had  been  transmitted  „,^- 
from  Demerara  to  England.  That  question  is  whether  Advocatb 
the  legacy  duty  is  payable  in  any  case  except  where  the  "■''**al. 
party  is  domiciled  in  one  part  of  the  United  Kingdom. 
It  is  now  settled  by  this  House  that  personal  property  has 
of  itself  no  situsj  that  it  must  follow  the  domicile  of  the 
owner.  That  principle  applies  to  this  case^  and  defeats 
the  claim  of  legacy  duty.  The  Attorney  General  v. 
Forbes[b)^  and  Pipon  v.  Pipon{c)y  are  in  point.  When  Lo- 
ganv.  Fairlie  {d)  was  first  decided,  the  great  principle  on 
which  these  cases  depend  was  not  understood.  It  is  not 
true,  as  there  stated,  that  administration  must  be  taken  out 
in  England  in  order  that  the  personal  property  in  England 
of  a  testator  domiciled  abroad,  should  be  administered 
here.  [Lord  Campbell. — In  that  case  the  principle  of 
domicile  was  not  applied.]  It  was  not.  That  case  was 
decided  on  the  supposed  authority  of  The  Attorney 
General  v.  Cocker  ell  (c),  and  The  Attorney  General 
V.  Beatson{f).  Logan  v.  Fairlie,  was  in  substance 
reversed  in  the  case  of  Jrnold  v.  Arnold  (g),  by  Lord 
Chancellor  Cottenham.  And  The  Attorney  General 
r.  Cockerell  was  distinctly  reversed  in  The  Attor^ 
ney  General  v.  Forbes  {h).  In  re  Ewin(i)  was  exactly 
the  converse  of  this  case.  That  case  shews  that  if  a  party 
is  domiciled  in  England,  he  pays  legacy  duty  on  personal 
property  situated  abroad.  The  domicile  gives  the  law. 
The  property  there  had  not  even  been  transmitted  to  this 
country,  and  yet  the  duty  was  held  payable,  because  the 
party  was  domiciled  here  at  the  time  of  his  death.     That 

(b)  Ante,  Vol.  II ,  p.  48.  (g)  2  Myke  &  Cr.  256. 

(c)  Ambler,  26.  (A)  Ante  Vol.  II..  p.   48; 

(d)  2  Sim.  &  Stu.   284  ;  1      nom.  Attorney  General  v.  Jack' 
Myl.  &  Cr.  69.  son,  8  Bli.,  N.  S.  15. 

(e)  1  Price,  165.  (Q  i  Cr.  &  Jer.  151 ;  1  Tyr. 
(/)  7  Price,  660.                      92. 
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case  clearly  establishes  that  personal  property  for  all 
purposes  whatever  follows  the  domicile  of  the  owner. 
\Tlie  Lord  Chancellor. — It  was  treated  there  precisely 
as  if  it  was  money  in  the  diGTe rent  counlries  abroad.  But 
the  administrator  had  dealt  with  it  in  England.]  Not 
quite  BO  ;  the  case  is  still  stronger,  for  he  had  taken  mea- 
sures for  the  very  purpose  of  avoiding  the  payment  of 
legacy  duty,  by  not  dealing  >rith  it,  but  transferring  it  by 
means  of  foreign  powers  of  attorney.  In  the  case  of  In  re 
Sruce  {h),  it  was  held  that  the  property  of  an  American 
citizen,  situated  in  England,  the  testator  dying  abroad, 
was  not  liable  to  legacy  duty.  The  only  distinction 
between  that  case  and  the  present  is,  that  the  party 
there  was  n  foreigner  :  be  having,  upon  the  peace  which 
followed  the  American  Revolution,  elected  to  be  an 
American,  and  not  a  British  subject.  In  all  other  respects 
that  caee  is  identical  with  the  present.  That  difference 
alone  does  not  affect  the  principle  on  which  this  cose  is  to  be 
decided.  The  next  case  is  that  of  Xo^nu  v.  Fair  tie  {i),apoa 
its  second  discussion.  There  it  was  argued  that  attorney 
General  v.  Forbes  had  overruled  the  decision  previously 
given  in  that  case  by  the  Vice  Chancellor.  On  the  other 
hand  it  was  answered  that  the  Lord  Chancellor,  in  the 
House  of  Lords,  had  expressly  declared  that  that  case  did 
not  overrule  any  of  the  previous  cases.     But  the  Lords 
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held  not  to  be  payable.     [Lord  Campbell. — It  seems  to        1845« 
be  assumed  there  that  an  Englishman  who  holds  in  India    Xji'j^^if 
a  civil  or  military  appointment,  acquires  thereby  an  Indian  ^• 

domicile.  But  has  that  been  decided  ?]  There  has  been  Advucats 
no  direct  decision  to  that  effect.  The  latest  case  is  that  Gbnbral. 
of  The  jittorney  General  v.  Dunn{k)f  and  there  legacy  duty 
was  held  to  be  payable  because  circumstances  did  not  shew 
that  the  deceased  had  obtained  a  foreign  domicile ;  and 
his  English  domicile  was  therefore  held  to  remain.  The 
doubts  there  hinted  at  do  not  affect  the  decision.  Then 
came  In  re  Coales{l)y  and  there  the  legacy  duty  was  held  to 
be  payable  because  the  testator  was  domiciled  in  England 
at  the  time  of  his  death,  and  that  domicile  affected  his 
foreign  property. 

The  question  of  domicile  is  that  alone  on  which  these 
cases  depend ;  and  it  must  be  so,  for  personal  property 
having  of  itself  no  situsy  the  moment  you  get  the  domicile 
of  the  party,  you  get  the  situs  of  the  property.  This  case 
was  expressly  decided  on  the  erroneous  notion  that  the 
principle  that  personal  property  has  no  situs  of  its 
own  was  not  applicable.  The  duty  must  be  payable 
according  to  the  law  which  regulates  the  succession  of 
the  property.  The  law  of  succession  of  personal  property 
is  that  of  the  domicile  of  the  party  leaving  it.  Is  the 
property  of  a  testator  to  pay  legacy  duty  both  in  the 
country  where  it  is  situated,  and  in  that  in  which  the 
testator  dies,  or  only  in  the  country  where  the  property  is 
situated?  and,  if  the  latter,  how  is  the  property  to  be 
calculated,  and  how  is  the  duty  to  be  apportioned?  There 
would  be  immeasurable  difficulties  attending  the  applica- 
tion of  a  rule  subject  to  so  many  variations.  The  only 
sensible  rule  is  to  make  the  property  subject  to  the  duty, 
which  the  law  of  the  domicile  of  the  testator  indicates. 

The    Solicitor   General   (Sir    fT.    Follett),    and    Mr. 
Cromptonj  for  the  defendant  in  error. — This  is  the  first 
(*)  6  Mee.  &  Wels.  511.  (/)  7  Mee.  &  Wels.  390. 
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1815.        time   in  which  mere  domicile  has  been  put  forward  as 
Tbohion      entirely  deciding  tiie  question  of  the  liability  to  legacy 
"■  duty.    The  party  here  baa  the  burden  of  the  execution  of 

Advocate  the  will  cast  upon  him,  and  in  respect  of  that  burden  the 
OsNBKAi.-  legacies  he  pays  must  be  subject  to  legacy  duty.  The  words 
of  the  36  Geo.  3,  c.  52,  shew  this.  [Lord  Cnmpbell.— You 
say  that  the  statute  attaches  on  the  executor.  Then  you 
must  make  a  partition.  You  cannot  say  that  the  statute 
attaches  upon  him  in  respect  of  property  over  which  it  does 
not  give  him  control.  You  cannot  say  that  the  property 
abroad  must  pay  English  duty.]  The  statute  has  not  im- 
posed the  duty  on  such  property.  It  is  the  property  which 
he  deals  with  under  the  English  law  that  is  liable  to  duty. 
Before  the  36  Geo.  3,  c.  52,  the  legacy  duty  was  only  a 
receipt  tax.  That  speaks  decitiively  as  to  the  place  where 
the  duty  was  to  be  paid ;  namely,  where  the  legacy  was 
paid  by  one  party  and  received  by  another.  In  some 
respects  thai  is  kept  up  by  the  27th  sec.  of  the  36  Geo.  3, 
where  a  receipt  is  still  required  to  be  taken.  The  case  of 
In  re  Bruce  (m)  is  no  authority  the  other  way ;  for  there 
the  testator  was  a  foreigner.  {Lord  Campbell. — Then  you 
rely  on  the  circumstance  that  the  testator  in  this  case  was 
an  English  subject.]  That  is  so.  The  property  of  a  British 
subject  is,  under  the  clear  and  comprehensive  expressions 
of  the  statute,  liable  to  legacy.    But  there  ia  no  reason  why 
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executor  takes  on  bimflelf  the  burden  of  that  administra- 
tion. In  the  present  instance  that  place  was  Scotland^ 
luid  the  Scotch  law,  therefore,  attached  upon  it. 

The  Lords,  interrupting  the  argument,  intimated  that 
as  this  was  a  case  of  considerable  importance,  affecting  the 
whole  empire,  it  ought  to  be  argued  in  the  presence  of  the 
Judges ;  but  the  argument  must  then  be  by  only  one  counsel 
on  a  side. 

This  further  argument  took  place  on  the  1  /th  February, 
1845,  when  Lord  Chief  Justice  Tindal,  Justices  Maule^ 
Colimafif  and  Creswell,  and  Barons  Parke,  Mol/e,  and 
Piatt  attended  in  the  House. 

Mr.  Kelly  (with  whom  was  Mr.  Anderson,  for  the 
plaintiff  in  error.) — ^The  domicile  of  the  testator  or  intestate 
decides  the  question  whether  the  legacy  duty  is  or  is  not 
payable.  In  this  case  the  domicile  was  at  Demerara, 
where,  by  the  law  of  the  colony,  no  legacy  duty  is  payable. 
None  therefore  can  be  demanded.  It  will  be  contended 
for  the  crown  that  the  duty  is  payable  because  the  testator 
was  a  British  subject,  and  that  the  very  general  and  exten^r 
sive  words  employed  in  the  statute  embrace  such  a  case  as 
the  present.  It  will  further  be  argued,  that  as  the  pro- 
perty w^s  in  part  at  least  locally  situated  in  this  country, 
the  duty  attaches  upon  it;  but  it  is  submitted  that  the 
ntus  of  the  property  does  not  in  the  least  degree  affect  the 
question. 

As  to  the  first  point,  the  words  of  the  statute  are  con- 
fined to  the  wills  of  persons  domiciled  in  Great  Britain, 
and  do  not  apply  to  the  wills  of  persons  domiciled  either 
in  Ireland  or  the  colonies,  and  cannot  certainly  apply  to 
the  wills  of  persons  domiciled  in  foreign  countries.  The 
words  of  the  statute,  however  extensive,  are  not  of  universal 
application.  To  make  all  these  classes  of  persons  subject 
to  the  duties  imposed  by  the  statute,  they  should  have 
been  expressly  named  in  its  provisions.  That  has  not  been 
done,  and  they  cannot  by  mere  implication  be  rendered 
liable  to  burdens  of  this  sort.  The  decision  now  impeached 
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1B46.         would,  if  mtuntained,  operate  as  a  premium  od  fraud.     Tbe 

Thomaon     l^S^y  ^'^^7  i^  claimed  because  it  is  said  that  tbe  debts  io 

V.  Scotland  due  to  the  deceased  constituted  personal  estate, 

Adtocatb     ^  obtiun  which  it  was  necessary  to  put  the  law  in  motion. 

OsNBRAL.     Had  the  Scotch  debtors  acted  honestly,  they  would  have 

remitted  the  money  to  Demerara  without  the  intervention 

of  the  law,  and  according  to  that  argument,  no   l^acy 

duty  would  then  have  been  payable. 

It  cannot  be  said  that  the  duty  payable  under  this  statute 
is  payable  upon  legacies  under  wills  made  in  Ireland,  for 
if  so,  such  legacies  would  have  to  pay  duty  twice  over, 
since  there  is  a  separate  act  of  parliament  imposing  a  duty 
on  legacies  in  Ireland.  Nor  can  it  be  contended  that 
because  the  testator  was  a  British  subject,  his  property  in 
Demerara  was  liable  to  this  duty,  for  that  would  be  to  levy 
a  tax  in  the  colonies  under  the  authority  of  an  English 
Act  of  Parliament,  a  right  to  do  which  has  been  distinctly 
and  formally  disclaimed  by  the  crown.  If  the  duty  attaches 
at  all  in  this  case,  it  does  so  only  upon  the  property  in  this 
country.  But  even  that  ground  of  liability  cannot  be 
insisted  on.  In  the  first  place,  the  act  makes  no  distinc- 
tion  as  to  parts  of  the  property.  It  does  not  declare  that 
one  part  here  shall  pay,and  another  part,  situated  elsewhere, 
shall  not  pay.  It  makes  the  whole  of  the  personal  pro- 
perty liable  together,  and  in  respect  of  one  and  the  same 
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y.  Pipon  {p)f  explain  the  confusion,  which,  upon  this  point, 
has  arisen  in  the  argument  on  the  other  side.  So  that  on 
the  terms  of  the  statute  itself  it  is  contended  that  this  duty 
18  not  payable. 

Then  as  to  the  authorities :   The  Attorney  General  v. 
Cockerell(q)f  and  The  Attorney  General  y«  Beatson  (r), 
can  no  longer  be  considered  as  law.    The  case  of  In  re 
Ewin  (5)  clearly  settles  that  the  local  situation  of  the  pro- 
perty does  not  affect  the  question.     [The  Lord  Chancel' 
lor. — In  the  case  of  Jackson  v.   Forbes  (/),  the    pro- 
perty at  the  time  of  the  death  of  the  testator  w^s  in  this 
country ;  in  Ewin*s  case  it  was  in  the  funds  of  four  different 
foreign  countries,  so  that,  putting  the  two  cases  together, 
the    circumstances    are   exactly    what  they   are    here.] 
That  is  so,  and    taking  the  cases  together,  they  form   a 
complete  answer  to  the  claim  set  up  here.    The  words  of 
the  act  cannot  apply  to  all  persons  whatever.    They  must 
be  limited  in  some  way  :  then  how  are  they  to  be  limited  ? 
The  authorities  shew  that  they  are  to  be  limited  by  the 
domicile  of  the  party  at  the  time  of  his  death.     In  re  Ewin 
is  a  clear  authority  for  that  proposition.     And  so  is  In  re 
'Bruce  (u),  where  property  belonging  to  a  foreigner  who  died 
abroad,  though  such  property  was  situated  in  England, 
and  was  administered  by  an  English  executor,  was  held 
not  liable  to  legacy  duty.    The  doctrine  thus  laid  down  was 
acted  on  in  Arnold  v.  Arnold  (v)^  where  Lord  Cottenham 
said,  '^  When  the  act  speaks  of  the  will  of  '  any  person  what- 
ever,' and  makes  this  duty  payable  out  of  the  personal 
estate,  it  must,  I  think,  be  considered  as  speaking  of  persons 
and  wills  and  personal  estates  in  this  country.''     Acting 
upon  that  construction,  his  Lordship  held  that  a  testator 

(/>)  Ambler,  26.  Forbes,  ante.  Vol.  II.   p.  48; 

{q)  1  Price,  165.  nom.  Attorney  General  v.  Jack" 

(r)  7  Price,  560.  son,  8  Bli.  N.S.  15. 
(f)  1  Cr.&Jerv.  151;  ITyr.        («)    2  Cr.  &  Jerv.  436;    2 
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(v)  2  Myl.  &  Cr.  270. 
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ISiS.        domiciled  in  India  was  not  a  person  who  fell  within  the 
Thomson      pn>TiBioDS  of  the  act.     To  the  same  effect  is  the  final 
V.  decision  in  Jackson  v.  Forbes,  which  was  first  decided  in 

Advocate  ^^^  Court  of  ExchequerCd?),  then  went  into  Chaoceryi  where 
Ubnihai.,  the  decision  was  affirmed  aa  of  course,  and  finally  came 
here  (y).  It  is  true,  that  in  moving  the  j  udgment  on  that  case 
in  this  House,  hard  Brougham  said(s),  that  he  did  not  over- 
rule any  of  the  former  cases ;  but  still  it  is  clear  that  the 
judgment  of  this  House  proceeded  on  the  law  of  the 
domicile,  as  that  which  decided  the  liability  to  legacy 
duty,  a  circumstance  which  was  quite  inconsistent  with 
two  of  the  cases  there  referred  to  in  argument.  The  caae 
of  In  re  Coates{a),  which  occurred  some  time  afterwards  in 
the  Court  of  Exchequer,  shewed  that  the  law  us  laid  down 
in  the  Mtorney  General  v.  Forbes,  was  considered  as 
settled.  The  question  came  again  to  be  considered  in  the 
Commissioners  of  Charitable  Donations  v.  Devereux  {b), 
where,  though  the  will  was  that  of  a  British  subject,  and 
the  executors  were  likewise  British  subjects,  and  the  pro- 
perty was  situated  in  this  country,  the  Vice  Chancellar 
held,  that  the  domicile  of  the  testator  determined  the 
question,  and  as  that  domicile  was  in  a  foreign  country, 
the  duly  tras  not  payable. 

On  the  authorities  therefore,  as  well  as  on  the  construe* 
tjon  of  the  act  itself,  the  judgment  of  the  court  below 


CASES  IN  THE  HOUSE  OF  LORDS. 


II 


tbe  decisions  rested  on  the  principle  of  domicile.  That  is 
not  the  true  principle  by  which  the  law^  applicable  to  such 
a  case  as  the  present,  is  to  be  determined.  The  duty 
attaches  here,  wherever  there  is  a  person  acting  in  this 
country  in  execution  of  the  will.  That  is  the  principle 
which  must  govern  the  decision,  and  which  will  alone 
reconcile  all  the  cases. 

By  all  the  statutes  passed  before  the  36  Geo.  3,  the 
legacy  duty  was  payable  on  the  receipt  of  the  money.    If 
a  native  paid  a  legacy  to  a  foreigner,  that  legacy  would,  on 
the  payment  being  made,  have  been  liable  to  the  receipt 
stamp  duty.     That  shews  that  there  was  no   statutory 
distinction  as  to  liability.      In  passing  that  statute  it  was 
not  the  intention  of  the  legislature  to  change  the  liability, 
and  merely    to    impose    a  higher   rate  of  duty.      The 
liability  remained    as    before.     That   liability    depends 
on   the  act   of  administering  the  fund.    The   question, 
therefore,  is  whether  the  act  of  administering  the  fund 
in  Scotland  was  the  act  of  pajdng  legacies,  whether  it 
was  an  act  done  in  Great  Britain,  so  as  to  enable  the  pro- 
visions of  the  statute  to  attach  upon  it ;  for  it  must  be 
admitted  that  in  terms  this  is  a  statute  limited  to  Great 
Britain.    No  one  can  doubt  that  here  has  been  an  act  of 
paying  legacies  within  Great  Britain ;  and  the  provisions 
of  the  statute  do  therefore  attach  upon  it.     What  are  the 
words    of   the  statute    55    Geo.  3,  c.  184?     They  are 
(adopting  those  used  in  the  36  Geo.  3,  c.  52,  s.  2)  that 
*'  for  every  legacy,  specific  or  pecuniary,  given  by  any  will 
of  any  person  out  of  his  personal  or  moveable  estate,  or 
out  of  or  charged  upon  his  real  or  heritable  estate/'  the 
duties  imposed  by  that  act  shall  be  payable.     It  is  im- 
possible to  employ  words  more  general  and  comprehensive, 
and  the  burthen  of  shewing  that  these  legacies  are  not 
liable  to  the  duty,  lies  upon  those  who  claim  the  exemp- 
tion, and  must  be  made  out  by  something  more  direct  than 
the  supposed  application  of  a  principle  of  law,  which, 
however  well  established,  must  be  deemed  inapplicable  to 
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1845.        the  fiscal  regulations  of  a  country.   Here  there  is  a  British 
Thomsok      subject  "taking  on  himself  the  execution  of  the  will,"  that 
,^'  being  the  very  expression  used  in  the  earliest  acts  of  parlia- 

Advocatb  ment^  and  paying  legacies  out  of  the  personal  estate.  Where 
the  case  is  so  clearly  within  the  words  of  the  statute,  the 
principle  of  domicile  cannot  apply  to  make  those  words  in- 
operative. The  property,  the  executor^  and  the  legatees, 
were  in  this  country,  and  the  executor  was  obliged  to  take 
out  probate  here  in  order  to  administer  that  very  property. 
The  honesty  or  dishonesty  of  the  debtor  does  not  affect 
the  matter.  The  question  is  whether  a  probate  was  neces- 
sary or  not — ^was  the  imappropriated  property  in  this 
country,  which  the  party  got  possession  of  in  his  represen- 
tative character,— a  character  with  which  the  English  law 
clothed  him,  and  did  he  distribute  it  to  legatees  in  this 
country  ?  These  questions  must  be  answered  in  the  affir- 
mative. It  may  be  admitted  that,  if  after  probate  taken 
out,  the  money  had  been  voluntarily  paid  by  the  bankers  : 
the  mere  act  of  taking  out.  probate  would  not  of  itself  de- 
cide the  question,  whether  the  legacy  duties  were  payable 
or  not.  The  real  question  is  whether  the  party  obtained 
the  money  in  his  representative  character  under  the  pro- 
bate, or  only  as  the  mere  attorney  or  agent  of  the  testator. 
The  argument  on  the  other  side  would  go  to  relieve  a  party 
from  the  payment  of  the  legacy  duty,  though  some  of  the 
legacies  were  specifically  payable  abroad ;  and  some  spe- 
cifically payable  here.  Now,  not  one  of  the  authorities 
goes  further  than  to  say  that  where  the  appropriation  of 
the  fund  has  been  made  abroad,  and  the  fund  is  trans- 
mitted here,  and  a  mere  act  of  payment  by  an  agent 
under  the  authority  of  that  foreign  appropriation  is  made 
here,  the  legacy  duty  is  not  payable.  No  such  specific 
appropriation  was  made  here.  So  that  even  if  the  law 
was  as  thus  stated,  it  would  not  exempt  the  party  in  this 
instance  from  the  payment  of  the  duty. 

The  domicile  may  fix  the  law  of  the  succession  ;  but  it 
does  not  affect  the  payment  of  the  legacy  duty.   The  earlier 
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Bathorities  are  all  supposed  to  have  been  overruled  by  the 
case  of  The  Attorney  General  v.  Forbes  (a) ,  but  though  the 
authority  of  The  Attorney  General  v.  Cockerell  (6),  and 
The  Attorney  General  v.  Beatson  (c),  may,  perhaps,  not  be 
sustainable  to  the  full  extent  of  what  was  once  supposed  to 
be  the  rule  they  laid  down,  they  are  consistent  with  the  prin- 
ciple now  submitted  as  that  on  which  the  House  will  decide, 
namely,  that  the  liability  to  duty  attaches  on  administra- 
tion of  the  fund  in  this  country ;  and  to  that  extent  at  least 
they  are  valid  authorities.   In  the  latter  of  these  two  cases 
especially^  Mr.  Murray ^  who  was  the  residuary  legatee, 
and,  as  such,  entitled  to  the  whole  of  the  money,  might 
have  received  it  from  the  agents  to  whom  it  was  trans- 
mitted ;  but  he,  unnecessarily,  took   out  administration 
with  the  will  annexed,  and  the  Court  therefore  held  that 
the  legacy  duty  attached  upon  the  property  afterwards 
received  by  him.  The  case  of  Logan  v.  Fairlie  (d)  does  not 
impeach  this  principle.     On  the  contrary,  the  principle 
now  contended  for  was  laid  down  in  the  first  decision 
there  by  the  Vice  Chancellor,  and  was  subsequently  applied 
by  Lord  Cottenham{e)^  who,  however,  excepted  that  case 
from  its  operation,  because  he  held  that  there  the  money 
had  been  directly  appropriated  in  the  East  Indies,  and 
devoted  to  a  particular  and  distinct  purpose  here  ;  so  that 
all  that  was  done  here  was  the  mere  act  of  paying  by  the 
hands  of  an  agent.     [The  Lord  Chancellor. — The  last  case 
of  Logan  v.  Fairlie,  is  nothing  more  than  this :   The  Court 
did  not  decide  any  other  question  than  whether  there  had 
been  or  not  an  appropriation  in  India.]     But  Lord  Cotten* 
ham  must  be  taken  to  have  admitted  the  rule  as  to  the  lia- 
bility to  duty  laid  down  by  the  Vice  Chancellor.     [The 
Lord  Chancellor, — Nothing  was  decided  but  the  question 
of  appropriation.]   The  case  of  Jackson  v.  Forbes  {/)  is  no 
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1845.         authority  for  the  plaintiff  in  error  ;  for  that  turned  on  the 
Thomson      question  whether  the  fund  had  or  had  not  been  appro- 
^'  priated  in  India.     The  same  observation  may  be  made  on 

Ad vocATB  that  case,  when  under  the  name  of  The  Attorney  General  v. 
Obneral.  porb^  (y)^  it  came  before  this  House.  Lord  Brougham 
there(A)  referred  to  the  two  cases  of  Attorney  General  v. 
Cockerellj  and  Attorney  General  v.  Beatson,  and  said  that 
the  House  did  not  overrule  any  of  the  preceding  cases,  but 
that  each  rested  on  its  peculiar  circumstances.  The  next 
case  is  that  of  Arnoldv.Amold{i)  and  though  it  must  be  ad- 
mitted that  that  case  cannot  be  reconciled  with  the  cases  of 
the  Attorney  General  v.  Cockerellj  and  The  Attorney  Gene- 
ral V.  Beatson,  yet  in  delivering  judgment  there.  Lord  Cot- 
tenham  took  great  care  to  shew  that  it  did  not  fall  within 
the  authority  of  l/Ogan  v.  Fair  lie.  [  The  Lord  Chancellor. — 
I  consider  that  in  all  these  cases  domicile  was  the  basis  of 
the  whole  judgment ;  the  only  question  was  what  was  the 
effect  of  the  other  circumstances  upon  the  rule  of  domicile.] 
It  seems  difiEicult  to  come  to  that  conclusion,  since  the  rule 
as  to  domicile  would  have  rendered  quite  unnecessary  any 
'discussion  as  to  the  appropriation  of  the  fund.  Domicile, 
in  some  of  these  cases,  never  was  argued  upon,  and  was 
not  made  the  ground  of  the  decision.  This  is  especially 
to  be  observed  in  the  case  of  Arnold  v.  Arnold.  [The 
Lord  Chancellor. — In  that  case  all  the  funds  were  sent 
here  from  India,  to  be  administered  here  according  to  the 
wilL]  No ;  they  were  sent  for  the  mere  purpose  of  being 
paid  to  the  legatees.  Strictly  speaking,  there  was  no  ad- 
ministration here— that  is  a  term  of  a  technical  nature.  If 
the  fund  is  sent  over  to  be  divided,  it  is  sent  over  for  the 
purpose  of  administration ;  but  if  it  is  sent  merely  to  be 
paid,  the  person  paying  it  would  exercise  no  discretion, 
and  then  there  would  be  no  administration. 

If  this  statute  does  not  apply  to  property  coming  from 
abroad  to  be  distributed  in  this  country,  how  can  the  pro- 

(g)  Ante,  Vol.  IL,  p.  48.  (i)  2  Myl.  &  Cr.  25G. 

\h)  Id.  82. 
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bate  duty  be  payable?  There  can  be  no  distinction  in 
principle  between  probate  and  legacy  duty.  Both  are  the 
subjects  of  the  fiscal  regulations  of  this  country.  [The 
Lord  Chancellor.^^U  a  will  is  made  by  a  foreigner  resi- 
dent abroad,  and  it  is  necessary  to  administer  his  estate 
in  £nglandy  probate  must  be  taken  out  for  that  purpose, 
and  probate  duty  becomes  payable  upon  the  mere  taking 
out  of  the  probate;  but  the  question  here  is,  whether  under 
such  circumstances,  legacy  duty  will  be  payable.] 

In  the  case  of  In  re  Bruce  (J),  the  Court  asked  whether 
Bruce  was  a  foreigner.  That  question  would  not  have 
been  put,  if  domicile  could  have  given  the  rule.  According 
to  Doe  V.  Acklam  (A),  there  could  be  no  doubt  that  ^ruce 
having  elected  the  United  States  as  his  country,  was  a 
citizen  of  those  states,  and  the  case  proceeded  on  that  fact, 
and  he  was  held  entitled  to  transmit  property  to  this 
country  free  from  any  British  burden.  That,  however,  in 
bad  law.  Property  in  this  country  is  liable  to  British 
burdens,  although  it  may  be  a  foreigner's  property.  In 
re  Coales  (/).    The  income  tax  is  a  proof  of  this. 

TheAttomey  General  v.  Dunn{m)  is  the  first  case  in  which 
the  question  of  domicile  was  distinctly  submitted  to  the 
Court ;  but,  as  the  Court  held  that  in  fact  the  testator  had 
an  English  domicile,  that  question  was  not  decided.  The 
last  case  on  the  subject  is  that  of  The  Commissioners  of 
Charitable  Bequests  v.  Det)ereux{n)  ,and  it  is  impossible  that 
the  Vice  Chancellor  could  have  said  what  is  there  imputed 
to  him,  for  he  is  made  to  refer  to  Re  Bruce,  and  to  say, 
**  whether  the  testator  there  was  a  British  subject  does  not 
appear ;''  when  it  does  most  clearly  appear  from  several 
parts  of  that  case  that  Bruce  was  a  foreigner.  [The  Lord 
Chancellor » — ^The  decision  as  reported  in  the  Jurist  is  right, 
but  the  judgment  is  wrong  in  terms.    It  does  not  matter. 
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for  the  purpose  of  this  ailment,  what  are  the  expresaioof 
uBed,  but  what  was  the  point  decided  i  According  to  my 
view  of  the  subject,  the  decision  there  was  correct,  for  the 
domicile  was  in  France.] 

There  is  one  case  decided  in  Scotland,  by  Lord  Chief 
Baron  Shepherd,  which,  if  considered  an  authority,  must 
govern  the  present.  It  b  the  case  of  the  Advocate  General 
v.  Col.  F.  W.  Grant.  There  the  party  was  domided 
abroad;  he  made  awill;  the  executor  resided  in  Scotland, 
The  testator  had  real  and  personal  property  in  Scotland. 
and  he  left  legacies  (which  were  charged  on  the  realty,)  to 
persona  who  were  resident  there.  The  will  was  adminis- 
tered in  Scotland,  and  the  Court  held  that  the  legacy  duty 
attached.  This  case  is  elated  from  the  copy  of  the  notes 
of  the  Chief  Clerk  of  the  Remembrancer's  office  in  Scotland, 
and  is  directly  in  point  with  the  present.  The  Court  there 
said  that  the  executor  being  resident  in  Scotland,  the  ques- 
tion as  to  the  testator  residing,  and  the  will  being  made 
abroad,  did  not  arise,  and  that  the  real  principle  was  that 
the  law  affected  British  property,  that  is  to  say,  property 
to  which  the  party  derived  title  from  British  law  and 
BritJsb  courts. 

This  case  differs  from  the  Indian  cases  in  one  very  im- 
portant respect.  In  them,  the  property,  at  the  time  of  the 
death  of  the  testator,  was  in  India ;  here  it  was  in  Scotland. 


CASES  IN  THE  HOUSE  OF  LORDS; 


»7 


admits  of.  The  argument  has  been  an  able  one;  bnt,  not- 
withstanding what  has  fallen  from  him,  we  do  not  think  it 
necessary  to  hear  Mr.  Kelly  in  reply.  I  propose  to  put 
the  following  question  to  the  Judges : — ^*  A.j  a  British 
bom  subject,  bom  in  England,  resided  in  a  British  colony. 
fie  made  his  will,  and  died  domidled  there.  At  the  time 
of  his  death  he  had  debts  owing  to  him  in  England.  His 
executors  in  En^and  collected  these  debts,  and  out  of  the 
money  so  collected  paid  legacies  to  certain  legatees  in 
England.  The  question  is,  are  such  legacies  liable  to  the 
payment  of  legacy  duty  ?*' 

Lord  Chief  Justice  Tindal,  in  the  name  of  his  brethren, 
requested  time  to  consider  the  question. 

The  request  was  acceded  to,  and  the  House  was  adjourned 
during  pleasure.   In  about  an  hour  the  House  was  resumed. 


1845. 
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Lord  Chief  Justice  Tindal  then  delivered  the  unani- 
mous opinion  of  the  Judges.  Having  read  the  question 
put  to  the  Judges  he  said  :  In  answer  to  this  question  I 
have  the  honour  to  inform  your  Lordships  that  it  is  the 
opinion  of  all  the  Judges  who  have  heard  the  case  argued, 
that  such  legacies  are  not  liable  to  the  payment  of  legacy 
duty. 

It  is  admitted  in  all  the  decided  cases,  that  the  very 
general  words  of  the  statute,  "  every  legacy  given  by  any 
will  or  testamentary  instrument  of  any  person,''  must  of 
necessity  receive  some  limitation  in  their  application,  for 
they  cannot  in  reason  extend  to  every  person,  everywhere, 
whether  subjects  of  this  kingdom  or  foreigners,  and  whether 
at  the  time  of  their  death  domiciled  within  the  realm  or 
abroad.  And  as  your  Lordships'  question  applies  only  to 
legacies  out  of  personal  estate,  strictly  and  properly  so 
called,  we  think  such  necessary  limitation  is,  that  the 
statute  does  not  extend  to  the  will  of  any  person  who  at 
the  time  of  his  death  was  domiciled  out  of  Great  Britain, 
whether  the  assets  are  locally  situate  within  England  or 
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not.  For  wt  cannot  considcT  that  any  djaUnction  can  be 
pruperly  made  between  debts  due  to  the  testator  from  per- 
sons resident  in  the  country  in  which  the  testator  it 
domiciled  at  the  time  of  bis  death;  and  debts  due  to  him 
tvom  debtors  resident  in  another  and  different  country; 
but  that  all  such  debts  do  equally  form  part  of  the  per- 
sonal property  of  the  testator  or  intestate,  and  must  all 
follow  the  same  rule,  namely,  the  law  of  the  domicile  of 
the  testator  or  intestate. 

And  such  principle  we  think  may  be  extracted  from  all 
the  later  decided  cases,  though  sometimes  attempts  hare 
been  made,  perhaps  ineffectually,  to  reconcile  with  them 
the  earlier  decisions.  There  is  no  distinction  whatever 
between  the  case  proposed  to  us  and  that  decided  in  the 
House  of  Lords,  the  jittomey  General  v.  Forbes  (o), 
except  tbe  circumstance  that  in  the  present  question  the 
personal  property  is  assumed  to  be,  for  the  purpose  of  the 
probate,  locally  situated  in  England,  at  the  time  of  the 
testator's  death.  But  that  circumstance  was  held  to  be 
immaterial  in  the  case  In  re  Ewin  (p),  where  it  wis 
decided  that  a  BriUsh  subject  dying  domiciled  in  England, 
legacy  duty  was  payable  on  his  property  in  the  funds  of 
Russia,  France,  Austria,  and  America. 

And  again  in  the  case  of  j4rnold  v.  jdmoltl  (g),  where 
the  testator,  a  liatural  born  Englishman,  but  domiciled  in 
i  held  by  Lord  Chan 
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Are  character  in  this  country,  and  that  in  case  of  such 
administering,  the  legacy  duty  was  payable,  we  think  it  is 
a  sufficient  answer  thereto  that  the  liability  to  legacy  duty 
does  not  depend  on  the  act  of  the  executor  in  proving  the 
will  in  this  country,  or  upon  his  administering  here ;  the 
question,  as  it  appears  to  us,  not  being  whether  there  be 
administration  in  England  or  not,  but  whether  the  will 
and  legacy  are  a  will  and  legacy  within  the  meaning  of  the 
statute  imposing  the  duty. 

For  these  reasons  we  think  the  legacies  described  in 
your  Lordships'  question  are  not  liable  to  the  payment  of 
legacy  duty. 


1845. 
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The  Xorcf  Chancellor. — My  Lords,  in  consequence  of 
something  that  was  thrown  out  at  your  Lordships'  bar,  I 
think  it  proper  to  state  that  it  was  not  from  any  serious 
doubt  or  difficulty  which  we  considered  to  be  inherent  in 
this  question  in  the  former  argument,  that  we  thought  it 
right  to  ask  the  opinion  of  the  Judges,  but  it  was  on 
account  of  its  extensive  nature ;  and,  because  though  the 
question  applied  only  to  Scotland  in  the  form  in  which  it 
was  presented  to  your  Lordships'  house,  it  did  in  reality 
and  in  substance  apply  to  the  whole  empire — not  only  to 
Great  Britain,  but  in  substance  to  Ireland,  and  to  all  the 
British  possessions.  We  thought  it  right,  therefore,  in 
consequence  of  the  extensive  nature  and  operation  of  the 
question,  that  the  case  should  be  argued  a  second  time ; 
and  we  also  thought,  from  the  nature  of  the  question,  that 
it  was  proper  to  require  the  attendance  of  Her  Majesty's 
Judges  upon  the  occasion,  because  we  thought  that  the 
judgment  of  your  Lordships'  house  being  in  concur* 
rence  with  the  opinion  of  tlie  learned  Judges,  would 
possess  that  weight  with  your  Lordships,  and  with  tibe 
country,  which  upoa  all  occasions  it  is  desirable  it  should 
receive. 

My  Lords,  it  appeared  to  me  in  the  course  of  the  argu- 
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M  Cases  in  the  house  op  lords. 

ItMS.         ment'tbat  the  question  turned,  as  it  roust  neceBsarily  torif, 
Thumson      "P**"  t'l*  meaning  of  the  statute      lu  the  very  first  section 
V.  of  the  statute  the  operation  of  it  is  limited  to  Great  Britain. 

Adtocatb  ''  '^''^^  "*'''  ^x^it'  *^  Ireland.  It  does  nut  extend  to  the 
Obhirai,.  colonies.  And,  therefore,  notwithstanding  the  general 
terros  contained  in  tlie  Schedule,  those  terms  must  be  read 
in  connection  with  the  first  section  of  tlie  act,  and  it  ii 
clear,  therefore,  that  they  must  receive  that  limited  con- 
struction and  interpretation,  which  is  alone  roneiatent  with 
the  first  section  of  the  act.  Accordingly,  my  Lords,  it  hai 
been  determined  in  the  case  that  was  cited  at  the  bar.  In 
re  Bruce  (r),  tliat  it  does  not  apply,  notwithstanding  the 
extensive  terms  in  which  it  is  framed,  to  the  case  of  a 
foreigner  residing  abroad,  and  a  will  made  abroad,  although 
the  property  may  be  in  England,  although  the  executon 
may  be  in  England,  although  the  legatees  may  be  ia 
England,  and  although  the  property  may  be  administered 
in  England.  That  was  decided  expressly  in  the  case/n 
re  Bruce,  which  decision,  so  far  as  I  am  aware,  has  never 
been  disputed,  but  in  which  the  Crown  seems  to  have 
acquiesced. 

Also,  my  Lords,  it  has  been  decided  in  the  case  of  BriUsh 
subjects  domiciled  in  India,  and  having  lurge  posaessioaB 
of  personal  property,  which  come  to  be  disposed  of  in 
England,  that  the   legacy  duty  imposed  by  the  Act  of 
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was  in  England  at  the  time  of  the  death  of  the  testator,  a 
circumstance  that  did  not  exist  in  the  case  of  the  Attorney 
General  v.  Forbes,  and  which  did  not  exist  in  the  case  of 
Arnold  v.  Arnold;  and  it  is  supposed  that  some  distinc- 
tion is  to  be  drawn  with  respect  to  the  construction  of  the 
Act  of  Parliament  arising  out  of  that  circumstance.  I 
apprehend  that  that  is  an  entire  mistake,  that  personal 
property  in  England  follows  the  law  of  the  domicile,  and 
that  it  is  precisely  the  same  as  if  the  personal  property 
had  been  in  India  at  the  time  of  testator's  death.  That  is 
a  rule  of  law  that  has  always  been  considered  as  applicable 
to  this  subject ;  and  accordingly  the  case  which  has  been 
referred  to  by  the  learned  Chief  Justice,  the  case  of  In  re 
JEwtn  («),  was  a  case  of  this  description.  An  English- 
man made  his  will  in  England :  he  had  foreign  stock  in 
Russia,  in  America,  in  France,  and  in  Austria.  The  quesr 
tion  was  whether  the  legacy  duty  attached  to  that  foreign 
stock,  which  was  given  as  part  of  the  residue,  the  estate 
being  administered  in  England ;  and  it  was  contended,  } 
believe,  in  the  course  of  the  argument  by  my  noble  and 
learned  friend  who  argued  the  case,  in  the  first  place,  that  it 
was  real  property,  but,  finding  that  that  distinction  could 
not  be  maintained,  the  next  question  was  whether  it  came 
within  the  operation  of  tlie  act,  and  although  the  property 
was  all  abroad,  it  was  decided  to  be  within  the  operation 
of  the  act  as  personal  property,  on  this  ground,  and  this 
ground  only,  that  as  it  was  personal  property,  it  must,  in 
point  of  law,  be  considered  as  following  the  domicile  of  the 
testator,  which  domicile  was  England. 

Now,  my  Lords,  if  you  apply  that  principle,  which  has 
never  been  quarrelled  with,  which  is  a  known  principle  of 
our  law,  to  the  present  case,  it  decides  the  whole  point  in 
controversy.  The  property,  personal  property,  being  in 
this  country  at  the  time  of  the  death,  you  must  take  the 
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1846.        prindple  bud  down  in  the  case  of  In  re  Ewin  {t),  and  it 
Thommn      must  be  considered  as  property  within  the  domicile  of  the 
testator,  which  domicile  was  Demerara.     It  is  admitted 


in  Demerara,  it  cannot  be  subject  to  legacy  duty.  Now* 
my  Lords,  that  is  the  principle  upon  which  this  case  ia  to  be 
decided.  The  only  distinction  is  that  to  which  I  have 
rrferred,  and  which  distinction  ia  decided  by  the  cam  A 
re  Ewin  to  be  immateriaL 

Now,  my  Lords,  such  being  the  case  and  the  prinaple 
upon  which,  I  think,  this  question  should  be  decided,  I 
was  desirous  of  knowing  what  were  the  grounds  of  the 
judgment  of  the  Court  below.  I  find  that  the  judgment 
was  delivered  by  two,  or,  rather,  that  the  case  was  heard 
bytwo  very  learned  judges.  Lord  GiUiesKaA  Lord  FUller- 
ion.  The  judgment  was  delivered  by  the  late  Lord  Giltm. 
I  was  anxious,  therefore,  from  the  respect  which  I  enter- 
tain for  those  very  learned  persons,  to  know  what  were  the 
grounds  upon  which  their  judgment  was  rested. 

The  first  case  to  which  they  referred,  for  it  was  princi- 
pally decided  upon  authority,  was  a  case  decided  before 
Sir  Samuel  /Shepherd,  Chief  Baron  of  Scotland.  That  case 
fal  the  judgment  was  very  shortly  stated,  and  I  am  very 
happy  that  the  Solicitor  General  gave  ns  the  particulars  of 
that  case,  for  it  appears  that  the  legacy  was  charged  upon 
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the  case ;  and  no  decision,  in  fact,  wan  given  upon  the 
point.  The  Lord  Chief  Baron  pointedly  reserved  bis  opi* 
nion,  and  said,  that  he  should  not  express  what  his  opinion 
was ;  also  the  learned  Judge  near  me,  Mr.  Baron  Parke, 
expressed  the  same  thing.  It  is  true,  that  one  of  the 
learned  Judges  said  that,  at  that  moment,  according  to  the 
impression  upon  his  mind,  he  rather  thought  the  duty 
would  be  chargeable ;  he  expressed  himself  in  those  terms 
according  to  his  immediate  impression  ;  but  no  decision 
was  i^ven  upon  the  point,  it  was  a  mere  obiter  dictum — and 
sorely  such  a  dictum  as  that  ought  not  to  be  cited  as  the 
foundation  of  a  judgment  of  this  description.  Looking  at 
the  authorities,  therefore,  they  appear  to  me  not  properly 
to  support  the  judgment  of  the  Court  below. 

The  third  authority  was  that  of  Lord  Cottenham.  Now, 
Lord  Cottenham  in  the  case  of  Arnold  v.  Arnold  (t;), 
expressly  states  in  terms,  that  the  two  cases.  The  At- 
tomty  General  V.  Cockerell{w),  and  The  Attorney  General 
Y.  Beatson{x)y  he  considered  to  have  been  overruled.  He 
states  that  in  precise  terms.  A  particular  passage  is  se- 
lected from  the  judgment  of  Lord  Cottenham  to  support  the 
opinion  of  the  learned  Judges  in  the  Court  below,  but  I  am 
quite  sure  when  that  passage  is  read  in  connection  with 
the  whole  judgment  of  that  very  learned  person,  every 
person  reading  it  with  attention  must  be  satisfied  that  the 
inference  drawn  from  that  particular  passage  that  was 
cited  is  not  consistent  with  the  whole  tenor  of  the  judg- 
ment. It  appears  to  me,  therefore,  that  none  of  the  autho- 
rities cited  by  the  Court  below  sustained  the  judgment ; 
and  I  am  of  opinion,  therefore,  independently  of  the  great 
respect  which  I  entertain  for  the  judgment  of  the  learned 
Judges  who  have  assisted  us  upon  this  occasion,  that  upon 
the  true  construction  of  the  Act  of  Parliament,  and  apply- 
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ing  the  known  principles  of  the  lav  to  that  conitractios, 
the  legacy  duty  is  not  in  a  case  of  this  description 
chargeable.  I  shall,  therefore,  more  that  the  judgment  in 
tluB  case  be  reversed. 

Iiord  BremgAam. — My  Lords,  I  entirely  agree  with  my 
noble  Mid  learned  friend  in  the  view  which  be  takes  of 
the  construction  of  this  statute,  and  of  the  authorities,  and 
of  the  argument,  so  far  as  it  is  there  endeavoured  to  dis- 
tinguish this  case  from  that  of  Tfte  Attorney  General  v. 
Forbesiy),  which  must  be  taken  with  In  re  Marin,  a  case 
that  also  arose  in  the  Exchequer,  and  when  the  two  cases 
are  thus  considered,  no  doubt  can  be  felt  upon  the  matter. 
I  so  entirely  agree  upon  all  those  three  heads  with  my 
noble  and  learned  friend,  that  I  do  not  think  it  necessary 
for  me  to  do  more  than  generally  to  express  my  concurrence. 
I  wish,  however,  also  to  add  that  my  recollection  coin- 
cides perfectly  with  his  as  to  the  reasons  for  troubling  the 
learned  Judges  to  attend  in  this  case.  It  was  not  only 
that  it  was  a  case  from  the  Scotch  Exchequer,  but  it 
was  a  case  which  must  impose  a  construction  upon  the 
General  Legacy  Act,  applicable  to  England  and  to  all  the 
British  colonies,  and  to  foreign  countries ;  and,  therefore, 
we  considered  that  it  was  highly  expedient  to  have  a 
general  consideration  of  the  case,  and  the  assistance  of  the 
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the  authority  of  Jackson  v.  Forbes  (2),  in  the  Exchequer, 
and  afterwards  before  me  in  Chancery,  and  ultimately 
before  your  Lordships  in  this  House,  by  appeal  on  a  Writ 
of  Error  {a) ;  there  was  that  authority  on  the  one  hand,  with 
the  decision  of  the  Exchequer  not  appealed  against,  in  the 
matter  of  Ewin{b)  on  the  other,  and  the  authority  of  those 
decisions  appeared  to  be  marked  by  some  discrepancy  at  least, 
more  apparent  perhaps  than  real,  with  the  two  former  cases 
of  The  Attorney  General  y.  Cockerell{c)  and  The  Attorney 
General  v.  Beatson  (d).  It  became,  therefore,  highly  ex- 
pedient that  we  should  maturely  weigh  the  whole  matter, 
before  we  held  that  that  decision  of  the  House  of  Ijords  in 
The  Attorney  General  v.  Forbes  had  completely  over- 
ruled those  other  cases,  the  rather  because  certainly  words 
were  used  in  disposing  of  the  Attorney  General  v.  Forbes 
which  seemed  to  intimate  the  possibility  of  those  former 
cases  standing  together  with  the  latter  case.  Upon  full 
consideration,  however,  I  am  clearly  of  opinion  with  Lord 
Cottenham,  who  expressed  that  opinion  very  strongly  in 
the  case  of  Arnold  v.  Arnold,  that  those  two  cases  of  The 
Attorney  General  v.  Cockerell,  and  The  Attorney 
General  v.  Beatson,  cannot  stand  with  the  case  of  the 
Attorney  General  v.  Forbes.    Then,  my  Lords,  that  last 

• 

case  must  be  considered  not  merely  by  itself,  as  regards  its 
bearing  upon  the  facts  of  the  present  case,  but  it  must  be 
taken  into  consideration  coupled  with  the  case  of  In  re 
Ewin,  because  otherwise  ground  might  be  supposed  to 
exbt  for  distinguishing  the  two  cases,  inasmuch  as  it 
might  be,  and  has  been  contended,  and  ably  contended  at 
the  bar,  that  the  one  case  does  not  apply  to  the  other, 
because  part  of  the  funds  were  in  the  present  case  locally 
situated  in  this  country.     But  then  take  the  case  of  Mwin, 


{z)  2  Crom.  &  Jerv.  382. 

(a)  Norn,  The  Attorney  Ge- 
neral  v.  Forbes ^  ante.  Vol.  IL» 
p.  48 ;  and  nom.  The  Attorney 
General  v.  Jackson,  8  Bli.  ]  5. 


(ft)  1  Crom,  &  Jerv.  151. 
(c)  1  Price,  165. 
Id)  7  Price,  560. 
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and  yoar  Lordships  mast  perceireatonce,  ai  tnjr  noble  and 
learued  friend  has  done,  and  as  the  learned  Judges  hare 
done,  that  those  two  cases  together  in  fact  exhaust  the 
present  case,  because  what  was  wanting  in  the  TAe  At' 
tomejf  General  v,  Forbea,  is  supplied  hj  the  decision  in 
the  matter  of  Ewin  ;  I  will  not  say,  supplied  in  terms ;  but 
in  what  comes  to  the  same  thing,  in  the  argument  upon 
the  construction  of  the  Statute,  and  in  tbe  legal  application 
of  tbe  principle,  the  converse  was  decided.  Here  it  is  a 
case  of  money  or  property  brought  over  here  and  admi- 
nisteied  here,  tbe  domicile  of  tbe  testator  or  intestate  being 
abroad  out  of  the  jurisdiction.  There,  in  the  matter  of 
Ewin,  it  was  the  converse,  administration  being  by  a  person 
domiciled  here,  and  a  testator  or  intestate  domiciled  here, 
and  tbe  funds  locally  situate  abroad ;  it  is  perfectly  clear 
that  no  difference  can  be  made  in  consequence  of  that, 
because  the  principle,  mobilia  tequntur  perionam,  as  re- 
gards their  distribution  and  their  coming  or  not  within  the 
scope  of  this  Revenue  Act,  must  be  taken  to  apply  to  two 
cases  precisely  similar ;  and  the  rule  of  law,  indeed,  is 
qaite  general  that  in  sucb  cases  tbe  domicile  governs  the 
personal  property,  not  tbe  reftl ;  but  the  personal  property 
is  in  contemplation  of  tbe  law,  whatever  may  be  the  fact, 
supposed  to  be  withui  the  domicile  of  the  testator  or 
intestate. 
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Lord  JJrottjf  Aam.— That  makes  it  still  more  clear  that         1846. 
the  foondation  of  their  decision  was  unsound.    It  is  to  be     Thomson 
taken  into  account  that  Lord  Cottenham  does  not  give  his  v. 

opinion  in  jimold  v.  Arnold  merely  upon  the  authority  Advocati 
of  the  Attorney  Oeneral  v.  Forbes,  because  he  expressly  ^■"■"a^ 
says,  and  very  candidly  and  fairly  says^  doing  justice  to 
the  grounds  of  the  decision  of  your  Lordships  in  this  House, 
that,  independently  of  authorities,  he  is  of  the  same  opi- 
nion, and  should  have  come  to  the  same  opinion  as  we  did 
in  that  case,  notwithstanding  the  conflict  that  appears  to 
exist  between  other  cases.  We  have,  therefore,  the  clearest 
reasons  for  saying  that  if  my  noble  and  learned  friend  had 
not  been  unfortunately  absent  to  day,  he  would  have  con- 
curred entirely  in  this  view  of  the  case. 

Upon  the  whole,-  therefore,  I  entirely  concur  in  the 
opinion  of  my  noble  and  learned  friend,  and  acknowledge 
fiilly,  and  with  thanks,  the  assistance  which  we  have  de- 
rived from  the  learned  Judges  (giving  the  reasons  which  I 
have  given  for  our  wishing  to  have  their  attendance  rather 
than  from  any  great  doubt  or  difGiculty  which  we  felt  the 
case  to  be  encumbered  by) ;  and,  therefore,  my  Lords,  I 
second  my  noble  and  learned  friend's  motion,  that  judg- 
ment be  given  for  the  plaintiff  in  error. 

Lord  Campbell. — My  Lords,  I  confess  that  in  this  case 
I  did  once  entertain  very  considerable  doubts ;  and  I  was 
exceedingly  anxious  that  your  Lordships  should  have  the 
assistance  of  the  Queen's  Judges  in  a  case  that  admitted,  as 
it  seemed  to  me,  of  great  doubt,  and  where  the  decisions 
were  directly  at  variance  with  each  other.  Having  heard 
the  opinion  of  the  learned  Judges,  it  gives  me  extreme 
satisfaction  to  say  that  I  entirely  concur  in  it,  and  that 
the  doubts  which  I  before  entertained  are  now  entirely 
removed.  Having  heard  the  opmion  of  the  learned  Judges^ 
I  defer  to  it  with  the  greatest  possible  respect,  as  I 
certainly  should   have  done  imder  any  circumstances^ 
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IS45.       thoagh,  if  it  had  pot  satisfied  my  mind,  of  coune  I  should 

Tbomsom      ''*'■*  toaai  it  my  duty  to  act  upon  the  result  of  my  own 

T?'  judgment ;  but  with  the  assistance  of  the  learned  Judges, 

Advocatb     under  the  present  circumstances,  I  am  relieved  from  any- 

Gbnbbal.     thing  of  that  sort,  because  I  agree  with  them  in  the  result 

to  which  they  have  arrived,  and  in  the  reasons  which  they 

have  assigned  for  the  opinion  which  they  have  given  to 

your  Lordships. 

At  the  same  time,  my  Lords,  1  believe  that  if  the  Chan- 
cellorof  the  Exchequer,  who  introduced  this  bill  into  Par- 
liament, had  been  asked  his  opinion,  he  would  have  been 
9  good  deal  surprised  to  bear  that  he  was  not  to  have  bis 
legacy  duty  on  such  a  fund  as  this,  where  the  testator  was 
a  British  horn  subject,  and  had  been  domiciled  in  Great 
Britun,  and  had  merely  acquired  a  foreign  domicile,  and  had 
left  property  that  actually  was  in  England  or  in  Scotland 
at  the  time  of  his  decease.  The  truth  is,  my  Lords,  that  the 
doctrine  of  domicile  has  sprung  up  in  this  couutry  very 
recently,  and  that  neither  the  Legislature  nor  the  Judges, 
until  within  a  few  years  .thought  much  of  it;  but  it  is  a 
very  convenient  doctrine,  it  is  now  well  understood,  and  1 
think  that  it  solves  the  difficulty  with  which  this  case  was 
surrounded.  The  doctrine  of  domicile  was  certainly  not 
at  all  regarded  in  the  case  of  The  jittornet/  Generat  v. 
Cocfcerell,  nor  in  that  of  The  Attorney  Generals.  Bealson. 
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Legislature  intended  to  impose  this  tax.  If  a  testator  has 
died  out  of  Great  Britain  with  a  domicile  abroad,  although 
he  may  have  personal  property  that  is  in  Great  Britain  at 
the  time  of  his  death,  in  contemplation  of  law  that  property 
is  supposed  to  be  situate  where  he  was  domiciled,  and, 
therefore,  does  not  come  within  the  act :  this  seems  to  be 
the  most  reasonable  construction  to  be  put  upon  the  Act  of 
Parliament ;  it  is  the  most  convenient,  any  other  construc- 
tion would  lead  to  very  great  difBculties,  and,  I  think,  the 
rule  which  is  laid  down  by  the  learned  Judges  may  now  be 
safely  acted  upon,  and  will  prevent  difficulties  and  doubts 
arising  hereafter.  But  I  think  that  this  caution  should  be 
introduced,  that  this  applies  only  to  legacy  duty,  not 
to  probate  duty.  With  respect  to  the  probate  duty,  if 
it  is  necessary  to  take  out  probate,  the  property  being  in 
Great  Britain,  for  the  purpose  of  administering  that  pro- 
perty, the  property  would  still  be  considered  as  situate  in 
Great  Britain,  and  the  probate  duty  would  attach.  All  the 
cases  respecting  probate  duty  are  considered  untouched ; 
but,  with  respect  to  the  legacy  duty,  those  two  cases,  The 
Attorney  Gefieral  v.  Cockerell  and  The  Attorney  General 
v.  Jieatson^  must  be  considered  as  completely  overturned, 
and  domicile  with  respect  to  legacy  duty  is  hereafter  to  be 
the  rule. 


1845. 
Thomson 

V, 
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The  Lord  Chancellor.^There  is  no  question  in  the  case 
as  regards  the  probate  duty,  it  cannot  be  supposed  for  a 
moment  that  this  affects  the  probate  duty.  Your  Lord- 
ships will  allow  me,  in  your  name,  to  tender  our  best 
thanks  to  the  learned  Judges  for  their  attendance  to  this 
case. 

Judgment  of  the  Court  below  reversed. 
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Edward  Henrt  Rickards  and  Samdbl 

Walker    -  ■  -  -     AppellanU. 

Hrr  Majkstv'k  Attornbt  Gbneral        -    Respondent. 

A  n  infonution  filed  by  the  Attoniey  Oenersl  at  the  relation  of 
A.  and  B.,  praying  for  the  Crown  the  benefit  of  a  judgment 
in  outlawry  against  C,  and  that  a  deed  executed  by  C,  con- 
veying his  property  to  truatees,  might  be  set  aside  as  &andn- 
lent  and  void  against  the  Crown,  contained  short  statements 
shewing  the  intereit  of  the  relators,  and  alleging  that  die  mo- 
tives for  the  deed  were  to  defrsnd  C.'s  creditors  :— 

Held  that  these  statements  were  not  impertinent. 

Exceptions  for  impertinence  cannot  be  sustained  unless  it  appears 
clearly  that  the  statements  excepted  to  cannot  be  material  at 
the  hearing  of  the  cause. 

Although  it  is  not  necessary  that  a  relator  in  aa  information 
should  have  an  interest  in  the  subject  of  the  sui^  yet  a  statement 
shewing  his  interest  is  not  impertineot,  as  in  the  event  of  the 
suit  failing,  the  coats  may  be  more  easily  apportioned. 
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the  year  1817^  the  said  Atmesley,  then  residing  in  Devon- 
shire, passed  his  bond  for  300/,  to  George  Sitilz,  upon 
whose  death  in  1832,  the  said  Engler  became  his  \efpl 
personal  representative!  and  that  hy  indenture  of  assign' 
mentj  bearing  date  the  19/A  of  August y  1833,  the  said 
Frederic  Engler^  for  good  and  valuable  considerations^ 
duly  assigned  the  said  bond  and  all  principal  monies  and 
interest  due  or  to  become  due  thereon  unto  the  said  John 
Stult  and  Samuel  Housley^  both  of  Clifford  Street,  Sfc. ; 
and  thenceforth  the  said  debt  remained  due  to  the  said 
Engler  at  law ;  but  in  trust  as  to  the  beneficial  interest 
therein  for  the  said «/.  Stulz  and  S.  Housley. 

The  information  then  stated  that  in  an  action  brought 
on  the  said  bond,  a  judgment  of  outlawrji  was  obtained 
against  Annesley  in  1835,  and  the  same  was  duly  regis- 
tered on  the  81st  July,  1841.  That  a  writ  of  capias 
utlagatum  was  then  issued  to  the  sheriff  of  Oxfordshire, 
who  held  an  inquisition  pursuant  thereto  on  the  18th  of 
October,  1841,  and  by  his  return  certified  that  the  said 
Annesley  was  seised  in  fee  of  estates  in  that  county,  of  the 
yearly  value  of  3,000/.,  all  which  the  said  sheriff  had  seised 
into  her  Majesty's  lands ;  that  the  said  return  was  quashed 
on  the  11th  of  Nov.  1841,  and  on  the  17th  of  that  month 
a  new  writ  of  capias  utlagatum  was  bsued  to  the  same 
sheriff,  returnable  on  the  1 1th  of  Jan.  1842 ;  that  the  said 
sheriff  accordingly  held  an  inquisition  on  the  8th  of  Jan., 
1842,  at  which  the  appellant,  JRicfcards,  a  solicitor,  at- 
tended on  behalf  of  Annesley,  and  produced  an  indenture 
or  deed  of  trust  dated  the  27th  of  December  1841,  and 
made  between  ^h/im/^  of  the  1st  part,  the  appellants 
of  the  2d  part,  and  creditors  of  Annesley,  who  had  exe- 
cuted, or  should  execute  the  same,  of  the  3d  part ;  by 
which  Annesley  demised  all  his  estates  in  Oxfordshire  and 
Huntingdonshire  to  the  appellants,  for  a  term  of  years, 
upon  trust  as  therein  mentioned.  And  that  the  said 
sheriff  made  his  return  to  the  last-mentioned  writ,  and 
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thereby  certified  that  Annesley  had  not  then,  nor  on  the 
day  of  the  date  of  that  writ,  any  goods  and  chattels,  lands 
or  tenements,  within  his  bailiwick. 

llie  information,  after  alleging  that  the  sheriff's  last 
return  was  founded  entirely  on  the  said  deed  of  trust,  and 
that  the  same  was  without  consideration  and  void  under 
the  circumstances,  stated  *'  That  the  sud  indenture  was 
fraudulent  and  not  bond  Jide^  and  the  same  was  devised 
and  contrived  fraudulently  for  the  purpose  and  intent  to 
delay  J  hinder  ^  or  defraud  the  creditors  of  the  said  defm^ 
dant  Arthur  Annesley  of  their  just  and  lawful  actions^ 
suits,  debts,  and  demands,  and  in  particular  to  delay  and 
defeat  the  debt  of  the  said  Frederic  Engler,  and  /us  pro- 
ceedings  in  mr  under  the  said  outlawry.  That  at  and 
before  the  time  of  executing  the  said  indenture,  the  said 
defendant  Arthur  Annesley,  was  residing  at  Holyrood 
House /or  the  purpose  of  avoiding  his  creditors,  orofpre^ 
venting  or  delaying  their  proceedings  against  him,  and 
he  was  in  very  embarrassed  circumstances,  and  indebted 
in  very  large  sums  of  money  which  he  was  wholly  unable 
to  pay.'* 

The  information,  after  other  statements,  not  material  to 
be  here  mentioned,  charged,  among  other  things,  that 
**  Annesley  was  in  embarrassed  circumstances,  and  he  re- 
sided  and  remained  at  Holyrood  House  aforesaid  for  the 
purpose  of  avoiding  his  creditors,  and  with  a  view  to  pre^ 
vent  or  defeat  t lie  proceedings  of  any  creditor  or  creditors 
against  him."  And  after  interrogating  to  the  statements 
and  charges  in  the  usual  form,  the  information  prayed, 
that  the  Attorney  General  on  the  behalf  of  her  Majesty 
might  have  the  benefit  in  equity  of  the  said  judgment  of 
outlawry,  and  of  the  said  writ  of  capias  utlagatum  issued 
thereon,  and  that  the  said  deed  of  trust  might  be  declared 
fraudulent  and  void  as  against  the  right  of  her  Majesty 
under  and  by  virtue  of  the  said  outlawry,  and  that  all  the 
estate  and  interest  which  belonged  to  the  defendant  An^ 
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Musley  in  the  lands  and  hereditaments',  comprised  in  the 
said  deed  (or  in  case  the  same  be  to  any  extent  valid,  then 
such  estate  or  interest  as  still  belonged  to  him  beneficially 
in  the  same  lands  &nd  hereditaments) ,  might  be  answered 
to  her  Majesty,  &c. ;  and  the  information  prayed  for  an 
account  against  the  appellants,  and  for  an  injunction  to 
restrain  them  from  paying  any  of  the  rents  of  the  estates 
to  AnnesUyy  and  for  a  receiver. 

The  appellants  appeared  to  the  information  in  January, 
1843,  and  filed  seventeen  exceptions  thereto  for  imperti- 
nence, seven  to  the  stating  and  charging  parts,  and  ten  to 
the  corresponding  interacting  parts.  The  Master  to 
whom  these  exceptions  were  referred  allowed  ten  of  them, 
viz.,  five  to  the  above  statements  and  charge,  and  five  to 
the  corresponding  interrogatories.  The  Attorney  General 
excepted  to  the  Master's  report,  and  that  exception  was 
allowed  by  the  Master  of  the  Rolls  by  his  order  dated  the 
28th  of  April,  1843  (£).  The  appellants  appealed  against 
that  order  to  the  Lord  Chancellor,  who,  by  an  order  dated 
the  1st  of  March,  1844,  dismissed  the  appeal  (c). 

This  appeal  was  against  both  those  orders. 
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Mr.  ffitice/leld^  for  the  appellants  {d). — The  passages  in 
the  information  to  which  exceptions  were  allowed  by  the 
Master,  are  wholly  immaterial,  and  can  in  no  way  aid  or 
affect  the  relief  prayed  for,  which  is  confined  to  the  rights 
of  the  Crown.  In  that  relief  neither  the  relators  nor  the 
creditors  of  Annesley  have  any  interest  at  law  or  in  equity, 
and  therefore  those  statements  with  the  corresponding 
chaises  and  interrogatories,  alleging  an  interest  in  the 


{b)  6  Beav.  444. 

(c)  1  Phillips,  383. 

{d)  The  cause  had  been 
appointed  for  hearings  on  the 
24th  February,  but  no  counsel 
appearing  that  day  for  the  ap- 

voL.  xir. 


pellants,  and  there  being  coun- 
sel for  the  respondent,  the 
hearing  was  adjourned  to  the 
next  day,  the  appellants  paying 
the  costs  of  the  day. 
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1845.        former,  or  a  fraud  on  the  latter,  are  irrelevant  and  imper- 

HickThds     tinent.     The  relators  in  aa  information  are  not  reqaired 

."'  to  have  any  interest  in  the  subject ;  and  if  they  claim  an 

Attobnet     interest,  they  ought  to  have  filed  a  bill  as  well  as  an  infor- 

GsMBnAL.     niation{?).     There  is  no   connection   between   the  two 

allegations  of  fraud  on  the  Crown  and  on  the  creditors. 

7!t«  Lord  Chancellor. — The  information  charges  the 
deed  of  trust  to  be  fraudulent  against  ^nntiUy's  creditor*. 
Suppose  the  object  of  the  party  in  executing  that  deed 
was  to  defraud  his  creditors,  was  not  the  narrative  of  the 
transaction  material  ? 

Mr.  fF'akefield. — Certainly  not.  The  information  seeks 
to  recover  the  property  for  the  Crown,  and  the  relief  is 
confined  to  the  rights  of  the  Crown,  which  is  a  common 
law  right.  The  conveyance  away  of  property  in  fraud  of 
creditors  was  not  illegiil  until  the  Statute  of  Elizabeth  {/) 
made  it  so.  At  common  law,  an  alienation  of  property 
before  judgment  in  outlawry  was  good  as  against  credi- 
tors (g).  It  was  to  remedy  this  evil  tiiat  the  statute  waa 
passed  for  the  benefit  of  creditors  only.  The  alleged  fraud 
against  that  statute  cannot  be  joined  in  an  information  to 
the  common  law  fraud  on  the  Crown.  There  was  in  fact  no 
fraud  at  all  committed  by  Mr.  jinneslty.  A  trust  created  by 
a  party  in  favour  of  himself  and  other  persons  is  not  within 
the  Statute  of  Frauds  (A) ;  Doe,  d.  Hull  v.  Greaihill  (i). 
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TAe  Lord  Chancellor. — It  appears  by  the  dates  that, 
between  the  quashing  of  the  return  to  the  first  writ,  and 
the  issuing  of  the  second,  this  party  conveyed  his  estates 
to  his  attorneys,  in  fraud  of  his  creditors.  Why  may  not 
a  party  questioning  the  validity  of  the  conveyance  state 
all  the  facts  relating  to  its  execution,  all  the  circumstances 
of  the  transaction,  as  part  of  the  narrative  ?  It  may  be  ob- 
jectionable on  the  ground  of  prolixity.  There  never  was  a 
bill  or  information  that  had  not  some  unnecessary  state- 
ments. 

Mr.  Wakefield. — A  party  may  put  such  statements  into 
a  bill  claiming  relief  against  the  transaction,  but  not  in  an 
information  to  enforce  the  right  of  the  Crown  only.  We 
say  those  statements  are  not  merely  unnecessary,  but  inju- 
rious to  us.  The  information  complains  of  two  frauds, 
fraud  on  the  common  law  right  of  the  Crown  under  the 
outlawry,  and  a  statutable  fraud  on  the  creditors,  which 
two  frauds  have  no  connection  with  each  other,  but  make 
the  information  multifarious.  If,  in  an  indictment  for 
breaking  into  a  man's  house,  is  added  a  charge  for  break- 
ing into  another  man's  house,  that  is  bad  criminal  pleading. 
And  so  if  the  doctrine  involved  in  the  orders,  of  which  the 
appellants  complain,  be  upheld,  and  these  objections  remain 
over  to  the  hearing  of  the  cause,  it  would  be  as  well  to 
expunge  at  once  all  the  rules  of  pleading  as  to  imperti- 
nence in  equity. — [The  Lord  Chancellor. — Why  did  you 
not  demur  ?] — I  understand  there  was  some  delay,  during 
which  the  time  for  demurring  expired.  There  is  no  doubt 
that  upon  demurrer  these  exceptionable  statements  would 
be  struck  out,  and  that  is  the  test  of  materiality. — [Lord 
Campbell. — Would  it  not  be  material  to  the  defence  in 
this  cause  to  shew  that  there  was  a  bond  fide  considera- 
tion for  the  deed  ?  Was  .it  not  material  to  the  case  of  the 
Attorney  General  to  anticipate  that  defence  by  stilting 
that  there  was  no  such  consideration,  and  that  the  deed 
was  fraudulent  ?] — The  defendants  might  admit  that  there 
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was  uo  conuderaUon.  and  yet  contend  that  there  was  no 
fraud  on  the  Crown.  There  was  not,  in  fact,  any  property 
in  jitmegtejf  at  the  time.  The  information  shews  that, 
for  it  states  the  recital  in  the  deed,  that  he  was  "  tenant 
for  life  of  divers  estates  which  were  subject  to  various 
mortgages  and  incumbrances."  Forfeiture  by  outlawry 
affects  only  such  lands  as  the  outlaw  is  seised  of  on  the 
day  he  is  outlawed  or  subsequently.  It  is  not  the  prin- 
ciple of  Courts  of  Equity  to  enforce  forfeitures,  but  to 
relieve  against  them ;  it  is  contrary  to  equity  to  allow  two 
allegations  of  fraud  distinct  in  themselves,  one  a  private, 
the  other  a  public  fraud,  to  be  joined  to  aid  a  forfeiture, 
which  it  is  the  duty  of  the  Court  to  prevent ;  Sector  v. 
Genneli  (J),  It  is  unnecessary  to  argue  that  the  state- 
ments of  Mr.  .i^nne«/«y's  embarrassments  and  his  residence 
in  Hull/rood  House  are  wholly  irrelevant,  and  therefore 
impertinent. 


Mr.  Kenyan,  on  the  same  side. — ^This  case  involves 
important  points  of  practice.  It  tends  to  the  advancement 
of  justice,  and  facilitates  the  administration  of  it  la  Courts 
of  Eiquity,  to  keep  the  rules  of  pleading  there  as  concise 
and  cogent  as  they  are  now  made  at  law.  This  informs- 
tion  states  various  mntters  not  necessarily  connected,  and 
prays   a  single   relief.     The  relief  pniyed  ought  to   be  a 
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bond  to  the  otber  relators,  and  that  they  had  the  beneficial 
interest  in  the  debt ;  or  with  the  other  statements,  that 
the  conveyance  made  by  Annesley  to  the  appellants  was  a 
fraud  on  his  creditors,  and  that  he,  for  the  purpose  of  de- 
laying their  proceedings  against  him,  was  residing  at 
Holyrood  House.  If  these  passages  were  omitted,  the 
other  statements  and  charges  in  the  information  would  be 
sufficient,  if  true  (A:),  to  sustain  the  prayer,  and  the  proper 
test  is  to  read  the  information  without  the  passages  that 
are  excepted  to. 

The  introduction  of  these  passages  is  defended  on  the 
ground  that  they  are  a  narrative  of  the  circumstances  de^ 
scriptive  of  the  transaction,  which  is  impeached,  and, 
like  surplusage  at  common  law,  they  may  remain  on  the 
record,  though  immaterial  to  the  issue,  or  at  all  events 
until  it  is  seen  at  the  hearing  whether  they  are  material 
or  not.  But  in  equity  the  rule  is  to  strike  out  every  im- 
material statement  before  the  hearing,  in  order  that  the 
Judge's  mind  may  not  be  distracted  by  irrelevant  matter. 
And  in  this  case  the  question  on  the  record  is  of  such 
importance  that  it  ought  to  be  submitted  for  decision  free 
from  all  extraneous  matter.  If,  by  the  statements  which 
are  the  subject  of  the  first  and  second  exceptions,  it  was 
intended  to  show  an  interest  in  the  relators,  there  should 
be  a  bill  as  well  as  an  information ;  but  as  there  is  no  bill, 
and  as  it  is  not  necessary  that  relators  should  have  any 
interest  in  the  subject  matter  of  an  information,  these  state- 
ments are  irrelevant,  and  therefore  impertinent.  The 
Lord  Chancellor  in  his  judgment  admitted  them  to  be 
blots,  saying  '' non  ego paucis  affendar  maculn**  But  it 
should  be  remembered  that  these  are  not  the  hasty  efforts 
of  a  young  draughtsman,  but  the  mature  productions  of 
the  late  Attorney  General,  of  whom  the  Lord 'Chancellor 
might  more  appropriately  say  '*  aliquando  bonus  dormiiat 

(k)  The  learned  counsel  em-     learned  leader,  that  any  fravd 
phatically  denied,  as  did  his     was  committed. 
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1846.         Homenu."    His  Lordship's  judgment  {I)  was  founded  on 

RiGKARDs     grounds  quite  different  from  those  of  the  Master  of  the 

^^■^  Rolls'  judgment  (m).    The  House  by  reversing  both  judg- 

Attobmst     ments  would  maintun  a  most  wholesome  rule  of  pleadinir. 

Gbwshal.  '^  ** 

Mr.  TWnerand  Mr.  Campbell  were  for  the  respondcait, 
but  were  not  called  upon. 

Lord  Brougham. — In  this  case  the  question  is  a  very 
important  one — whether  these  allegations  should  be  struck 
out  for  impertinence  or  not.  If  I  had  seen  that  the  alle- 
gation respecting  the  party  residing  at  Holyrood  House, 
framing  a  conveyance  for  the  purpose  of  defrauding  his 
creditors,  was  so  clearly  immaterial  and  of  necessity  so  im- 
pertinent to  the  question  raised  before  the  Court — namely, 
the  question  raised  bythe  Attorney  General's  information  on 
behalf  of  the  Crown  touching  the  same  conveyance  made 
during  the  outlawry,  and  to  defeat  the  outlawry,  which 
was  the  ouly  question  raised  ou  the  information — if  I  bad 
seen  that  there  was  no  possihle  connection  between  tbe 
two,  that  the  one  could  have  no  beariug  on  the  other, 
that  when  the  case  was  at  hearing,  there  was  no  possibility 
of  the  one  interfering  with  the  other — [  shonld  then  have 
been  of  opinion  that  this  came  within  the  rule,  which  is 
followed  in  Courts  of  Equity,  to  strike  out  beforehand  that 
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fiftction  of  the  Court,  that  that  somewhat  extraordinary 
and^  it  may  be,  premature  step  ought  to  be  taken.  You 
cannot  anticipate  the  whole  discussion  on  the  materiality 
of  a  particular  allegation.  The  materiality  of  it  is  a  mat- 
ter which  may  only  come  out  at  the  hearing.  You  cannot 
anticipate  that  it  is  an  allegation  that  should  be  struck  out 
for  impertinence.  If  there  be  anything  as  to  which  it  ap- 
pears so  clear  that  the  Court  has  no  doubt  whatever  that  it 
cannot  enter  into  its  consideration,  and  that  it  cannot  be 
allowed  to  weigh  one  way  or  the  other  in  the  argument  at 
the  proper  stage,  when  the  proper  stage  for  consideration 
arises,  then  the  Court  will  order  |t  to  be  struck  out. 

I  listened  with  great  favour  towards  the  argument  at 
first,  because  I  did  think  it  might  be  said  that  there  was 
an  introduction  of  another  case  not  before  the  Court — a 
case  touching  the  creditors  not  before  the  Court,  which 
had  only  before  it  the  case  touching  the  Crown.  If  I  had 
been  of  opinion  ultimately  that  it  was  so,  and  that  there 
were  two  distinct  cases  not  interfering  with  each  other,  one 
of  which  ought  not  to  have  been  here,  and  which  was  not 
here,  I  should  have  leant  towards  the  argument  for  striking 
the  allegation — which  raised  the  point  in  the  one  case— >out 
of  the  information,  which  ought  to  have  been  confined  to 
the  other.  But,  looking  at  the  whole,  I  see  no  reason  to  be 
dissatisfied  with  the  decbion  of  the  Master  of  the  Rolls,  or 
of  the  Lord  Chancellor  dismissing  the  appeal  from  his  order. 

It  will  not  do  to  say,  because  one  leanied  Judge  ^ves 
one  reason  for  his  judgment  and  another  gives  ano- 
ther, that  that  is  a  reason  for  a  third,  namely,  the 
Court  of  Appeal,  taking  a  third  view,  and  deciding  against 
both.  That  would  be  a  summary  way  of  getting  rid  of 
many  cases.  Even  supposing  that  the  two  learned  Judges 
had  taken  different  views,  and  had  arrived  at  last  at  the 
same  conclusion  by  different  roads,  the  two  may  stand 
well  together;  the  one  dwelling  more  on  one  view  of 
the  argument  than  the  other.    But  I  see  no  sort  of  re- 
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1846.        pnguancy,  and  ereo  if  I  did,  yet  if  I  am  antisfied  that  the^ 

RiGKABDi     "^^  ^*^  coDBistent  in  the  conclusion  to  whicb  they  coax, 

_f-  the  one  taking  the  one  riev,  tiie  other  the  other,  the  one 

ArroitHir     rather  uds  the  other.     Without,  therefore,-  calling  upon 

Okhbui..     jijg  respondents,  or  catling  on  your  Lordships  to  bear  any 

further  argnment,  I  have  no  hesitation  in  reconnnending 

your  Lordships  to  affirm  the  order  appealed  from. 

I  see  no  reason  for  pursuing  a  different  course  from 
vhat  we  generally  take  with  respect  to  the  costs.  If 
there  are  two  decisions,  one  consistent  with  the  other, 
that  appears  to  me  to  form  a  ground  for  your  Lordahipt 
abiding  by  your  usual  course,  when  you  affirm,  of  ^ving 
the  costs  of  the  appeal. 

If  I  thought  that  the  orders  below,  or  the  affirmance  of 
them,  would  introduce  any  norelty  into  the  practice  of  the 
Court  in  this  important  matter,  I  should  hesitate  rery 
mach  before  I  advised  your  Lordships  to  affirm  them; 
but  upon  the  best  consideration  I  can  ^re  it,  I  do  not 
think  that  it  will  make  the  least  alteration. 

Lord  Campbell. — After  having  heard  the  very  able 
counsel  who  have  addressed  your  Lordships  for  the  ap- 
pellants,  and  who  have,  each  of  them,  very  distinctly  and 
mccinctly  argued  the  case — your  Lordships  wHl  allow  me 
to  say  I  was  extremely  pleased  by  the  manner  in  which  it 
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pertinence.    It  is  a  very  useful  process  in  a  Court  of        1845. 
Equity — I  should  be  sorry  to  see  it  at  all  impaired — tliat,     j.  ^"^^ 
when  there  are  immaterial  matters  stuck  into  a  pleading,  v. 

that  pleading  should  be  referred  to  the  Master  for  imper-     Attorney 
tinence,  and  that  the  immaterial  matter  should  be  struck     Gsnsrau 
out.  What  is  to  be  considered  is,  whether  it  be  immateriaL 
If  it  be  material,  then  the  materiality  of  it  must  be  reserved 
for  the  hearing.    I  think,  looking  at  the  face  of  this  infor- 
mation, that  it  is  impossible  for  us  to  say  that  these  allega- 
tions may  not  be  material.    I  do  not  say  they  are.    It  will 
be  open  for  the  learned  counsel  afterwards  to  contend  that  • 
they  are  wholly  immaterial ;  and  if  that  be  proved  they 
ought  not  to  have  any  influence  on  the  decision  of  the 
Judge.    The  first  statement  excepted  to  would,  I  think, 
hardly  be  a  sufficient  ground  for  the  appeal  if  it  stood  by 
itself,  namely,  the  allegation  that  this  bond  was  assigned 
to  Stulz  and  Sousley^  for  the  purpose  of  shewing  that  they 
had  an  interest.    It  is  quite  certiun  that  the  Attorney  Ge- 
neral, without  any  relator,  might  file  his  information,  and, 
although  a  Court  of  Equity  cannot  dismiss  an  information 
because  the  relators  have  no  interest,  because  it  is  the  Attor- 
ney General  who  sues  in  the  name  of  the  Crown,  still  I  cannot 
accede  to  what  the  Lord  Chancellor  threw  out  in  the  Court 
below.  I  know  from  my  own  experience,  from  having  filled 
the  office  of  Attorney  General  a  good  many  years,  and 
having  been  consulted  in  a  great  many  of  these  cases,  that 
Courts  of  Equity  do  look  to  the  relators.    They  do  not 
decide  upon  the  interests  of  the  relators,  but  in  the  con- 
duct of  the  suit  they  see  who  the  relators  are,  and  make  an 
order  that  the  relators  shall  pay  the  costs.     And  though  I 
do  not  recollect  any  particular  instance  in  which  they  have 
divided  the  costs  of  the  suit  between  the  relators  and  the 
Crown,  I  think  that  would  be  within  the  competency  of 
the  Court  of  Equity,  if  it  thought  the  interests  of  justice 
so  required.    I  therefore  cannot  say  that  the  interest  of 
the  relators  is  so  impertinent  that  that  allegation  must 
necessarily  be  struck  out. 
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Then  as  to  the  other  Btatatneats,  it  seems  to  me  there  is 
no  pretence  for  saying  that  they  must  be  struck  out,  be- 
cause I  think  they  may  not  only  be  material ;  but^  without 
expressing  any  opinion  on  it,  I  think  there  is  a  consider- 
able probability  that  they  may  be  very  material.  What  is 
it  the  information  asks  ?  It  asks  to  set  aside  the  deed,  so 
fiir  as  the  interests  of  the  Crown  are  concerned,  whereby 
this  property  was  assigned,  after  a  judgment  of  outlawry 
had  been  pronounced,  and  before  the  second  inquisition. 
Am  I  to  be  told  that  as  far  as  the  interests  of  the  Crown 
are  concerned  (because  it  is  to  these  we  are  to  look)  it  is 
wholly  immaterial  what  was  the  consideration  for  this  deed 
of  assignment  ?  Would  it  not  be  material  on  the  part  of 
the  defendants  to  shew  that  this  deed  of  assignment  was  in 
pursuance  of  a  bond  fide  contract  for  valuable  considera- 
tion, and  the  full  value  of  the  subject-matter  conveyed 
having  been  paid  ?  On  the  contrary,  may  it  not  be  ex- 
ceedingly material  to  shew  it  was  without  any  considera- 
tion ?  Nay,  it  would  be  very  material  as  far  as  the  Crown 
is  concerned  to  shew  that  it  was  done  for  afrauduleat  pui> 
pose->for  the  purpose  of  defeating  the  creditors.  1  by  no 
means  accede  to  what  was  so  very  positively  alleged  at  the 
bar  that  the  Statute  of  Elizabeth,  for  the  first  time,  made 
a  voluntary  conveyance  void,  where  there  is  an  intention  of 
committing  a  fraud  on  creditors.    It  has  been  alleged  over 
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Crown  on  account  of  the  fraudulent  purposes  of  the 
grantor  at  the  time  he  executed  the  deed.  It  seems  to  me, 
therefore,  that  there  is  up  pretence  for  saying  that  these 
allegations  are  so  clearly  immaterial  that  they  must  be 
struck  out ;  for  I  can  easily  imagine  that  they  may  be  very 
material  at  the  hearing  of  the  cause. 

For  these  reasons,  I  am  of  opinion  that  the  Master  of  the 
Rolls  and  the  Lord  Chancellor  took  correct  views  of  this 
subject,  and  that  the  Master  fell  into  a  mistake  which  has 
been  properly  corrected.  Therefore,  this  being  an  appeal 
against  two  successive  judgments  of  Courts  that  have  re- 
versed the  decision  of  the  Master,  I  think  we  ought  to 
affirm  the  Lord  Chancellor's  order  with  costs. 


1845. 
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The  Lord  Chancellor. — One  of  the  judgments  which  is 
the  subject  of  appeal  was  a  judgment  delivered  by  myself; 
I  think  it  necessary,  therefore,  to  say  a  few  words  with 
respect  to  it.  I  adhere  to  the  opinion  which  I  expressed 
in  the  Court  below.  I  have  had  a  fuller  opportunity  of 
considering  the  subject  by  having  the  printed  papers ;  and 
I  see  no  reason  to  depart  from  that  opinion. 

It  cannot  be  objected  to  this  information  that  it  relates 
the  history  of  the  transaction,  namely,  that  Mr.  Engler 
was  the  representative  of  Mr.  Stuhy  and  that  he  assigned 
this  bond  to  the  two  other  parties  who  are  relators  on  the 
record ;  and  it  appears  to  me  convenient  that  the  nature 
of  that  interest  should  be  stated  with  a  view  to  the  point 
which  has  been  before  mentioned,  namely,  that  upon  the 
apportionment  of  the  costs,  in  case  this  information  should 
fail,  the  Court  may  have  an  opportunity  of  making  the 
parties  pay  the  costs  who  are  parties  beneficially  interested 
in  the  property. 

Now,  with  respect  to  the  other  part  of  the  case,  what  is 
the  nature  of  the  transaction  ?  After  the  execution  of  the 
first  inquisition,  which  inquisition  was  set  aside  on  a  point 
of  form,  previously  to  the  second  inquisition,  this  convey- 
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1845.  Vice  is  made,  and  it  ia  alleged  to  have  been  made  with  i 
fraudulent  view.  Now  where  there  ia  a  ftvuduleot  trans- 
action so  stated  for  the  purpose  qf  defeating  ao  instrument, 
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OantiuL.  IB  it  not  proper  that  all  the  drcumstances  connected  with 
the  fraud  should  be  stated  on  the  record  ?  And  can  it  be 
■aid  that  auy  of  these  circumstances  so  stated,  giving  the 
history  of  the  fraud,  are  immaterial  ?  Can  we,  in  the  first 
instance,  decide  that  they  are  immaterial,  before  the  cause 
comes  to  a  hearing  ?  For  it  is  nothing  more  than  a  history 
of  the  cause,  the  manner  in  which  the  deed  was  executed, 
and  the  purpose  and  motive  for  which  it  was  executed. 
When  we  are  investigating  a  &aud,  as  I  think  I  stated  in 
the  Court  below,  the  motives  for  the  fraud  are  very  often  a 
material  subject  for  enquiry.  Now  the  information  here 
assigns  two  motives  for  tiie  fraud  ;  it  assigns  that  one 
motive  of  the  fraud  was  to  defeat  the  process  of  the  Attor- 
ney General ;  and  it  assigns  that  another  motive  was  to 
defeat  the  bond  fide  creditors.  Actual  fraud  might  be 
proved  on  this  information,  when  it  cante  to  a  hearing — 
a  declaration  made  by  the  party,  stating  that  his  object 
was  to  commit  a  fraud.  Express  fraud  would  vitiate  a 
deed  at  common  law.  If  a  deed  was  executed  with  the 
express  object  of  defeating  creditors,  it  would  be  a  fraudu- 
lent act  at  common  law,  and  would  be  sufficient  to  set 
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Charlbs  Hammerslby  ...    Appellant. 

Baron  Thomson   William  Andrew'^ 

Charles   db    Ribl,  an  infant,  by  >    Respondent. 
W.  J.  Blakb,  his  next  friend       -     j( 
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A  representation  made  by  one  party  for  the  purpose  of  in&encing 
the  confiuct  of  another,  and  acted  on  by  him,  will  in  general  be 
sofficient  to  entitle  him  to  the  assistance  of  a  Court  of  Equity, 
for  the  purpose  of  realising  such  representation. 

And  so  in  propoaals  of  marriage :  if  the  parent,  or  his  agent,  de- 
liberately holds  out  inducements  to  the  suitor  to  celebrate  the 
marriage,  and  he  consents  and  celebrates  it,  believing  it  was 
intended  that  he  should  have  the  benefits  so  held  out  to  him,  a 
Court  of  Equity  will  give  effect  to  die  proposals. 

• 

Proposab  of  marriage  written  by  the  lady's  brothers,  acting  by  her 
father's  authority,  stated  that  "  Mr.  /.  P.  T.  (the  father)  also 
intends  to  leave  a  further  sum  of  10,000/.  in  his  will  to  Mias 
T.,  to  be  settled  on  her  and  her  children,  the  disposition  of 
which,  supposing  she  has  no  children,  will  be  prescribed  by  the 
will  of  her  father.  These  are  the  bases  of  the  arrangement,  subject 
of  course,  to  revision ;  but  they  will  be  sufficient  for  Baron  B.  to 
act  upon."  Baron  B.,  upon  receiving  the  proposals,  provided  a 
jointure  as  required  by  them  for  his  intended  wife,  and  then 
married  her.  In  the  settlement,  afterwards  executed,  there  was 
no  mention  of  this  sum  of  10,000f. ;  and  it  was  not  left  by 
/.  P.  r.  in  his  will: — 

Held,  that  his  estate  was  liable  to  the  payment  of  the  10,000/., 
with  interest  from  the  end  of  one  year  after  his  death. 

Semble,  That  a  letter  written  and  signed  by  the  father,  after  the 
marriage,  admitting  the  terms  of  the  written  proposals,  which 
were  not  signed,  was  a  recognition  of  them  as  his  agreement, 
and  sufficiently  signed  by  him  within  the  Statute  of  Frauds. 


1845. 
Feb.  25, 
March  3. 


Marriage 
Articles  : 
C(mstructiom. 
Signature  : 
Statute  qf 
Erauds. 


This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls, 
and  from  an  order  of  the  Lord  Chancellor  affirming  it. 
The  respondent  is  the  son  and  only  issue  of  the  marriage 
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1845.         of  Baron   fftlUam  Julita  Augustus  Henry  de  Siel,  of 
*~^         Zierow,  in  the  Grand  Duchy  of  Merklenburgh  Schwerin, 
LIT         and  of  Sophia,  late  Baroneis  de  Biel,  who  was  one  of  the 
BAnoH       daughters  of  John  Puulett  Thomson,  late  of  fFaverlejf 
,Ds  BisL.      Abbey,  in  the  Connty  of  Surrey,  esquire,  deceased.     The 
appellant  is  the  only  surviving  executor  of  Mr.  TAomsmi'i 
will ;  and  the  object  of  the  suit  was  to  obtun  payment 
out  of  his  assets  of  a  sum  of  10,000/.,  with  interest  from 
the  time  of  his  death,  to  which  the  respondent  claimed  to 
be  entitled,  under  the  provisions  of  a  memorandum  of 
agreement,  hereinafter  stated  to  have  been  entered  into  be- 
tween his  father  and  Andrew  Henry  Poulett   Thomson, 
and  Charles  Poulett  Thompson,  sons  of  the  said  JT,  P. 
Thomson,  on  his  behalf,  previously  to  the  said  marriage. 
The  questions  for  the  decision  of  the  House  were,  whether 
any  such  agreement  was  entered  into  7    and  if  it  was, 
then  what  was  the  construction  to  be  put  upon  it  7 

The  bill,  filed  in  IU39  against  the  appellant  and  the  said 
j4.  H.  and  C.  Poulett  Thomson  (who  are  both  since 
deceased),  stated  that  Baron  fViliiam  Julius  Augustus 
Henry  de  Biel,  the  respondent's  father,  was,  in  the  year 
1825,  and  ever  since  entitled  to  a  considerable  landed  estate 
at  Zierow  aforesaid,  which,  in  the  event  of  his  dying  without 
leaving  issue,  was  entailed,  according  to  the  law  of  Meek- 
tenburgh  Schwerin,  on   hie  brother  Baron   Gottlieb   de 
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when  he  sought  his  consent  to  his  marriage  with  the  said         1845. 
Sophia  P.  Thomson,  did  expect  that  her  fortune  would    Hammbrs- 
be  20,000/. :   that  after  J.  P.   Thomson  had  given  his         ^^^ 
consent  to  the  marriage,  some  conversation  took  place        Barnn 
between  him  and  Baron  de  Biel  respecting  the  lady's  for-      ^"  ^"^* 
tune,  and  the  settlements  to  be  made  on  the  marriage, 
when  t/.  P.  Thomson  requested  the  Baron  to  call  on  his 
sons,  the  said  A.  H.  P.  Thomson  and  C.  P.  Thomson — 
who  were  both,  at  that  time,  engaged  in  business  as  mer- 
chants in  London — and  added  that  he  would  forward  to 
them  his  mstructions  on  the  subject  :    that  he,  J.  P. 
Thomson  did  accordingly  instruct  his  said  sons,  and  au- 
thorised them  to  act  for  him,  and  to  enter  into  the  neces- 
sary agreement  with  Baron  de  Biel  touching  the  amount 
of  his  daughter's  fortune,  and  the  terms  and  conditions  of 
the  settlement  to  be  made  on  the  occasion  of  the  marriage ; 
and  that  Baron  de  Biel  accordingly  met  them  on  the  22d 
of  December,  1823,  at  the  house  of  C.  P.  Thomson,  when 
they  produced  a  letter  from  J.  P.  Thomstm,  giving  them 
full  power  to  act  for  him  in  relation  to  the  said  matters  : 
that  at  this  meeting,  after  some  conversation  between 
A.  H.  and  C.  Poulett  Thomson  on  the  one  side,  and 
Baron  de  Biel  on  the  other,  they  came  to  an  agreement, 

which  was  reduced  into  Writing,  part  by  A.  H.  P.  Thom- 
son, and  the  rest  by  C.  P.  Thomson,  and  the  same  was  as 
follows  :— 

*'  The  arrangement  proposed,  in  case  of  the  marriage  of  Baron 
de  Biel  with  Miss  Sophia  Poulett  Thomson,  is  as  follows,  viz  :  — 

"  Mr.  /.  F,  Thomson  proposes  to  pay  down  the  sum  of  10,000/. 
sterl'  to  be  secured  in  the  British,  French,  or  other  funds  that 
may  be  agreed  upon,  in  the  names  of  trustees  to  be  chosen,  the 
interest  to  belong  to  Baron  Biel,  during  the  joint  lives  of  himself 
and  Miss  Thomson,  and  to  her  in  case  of  his  death  before  her ; 
the  principal  to  be  secured  to  the  children  of  the  marriage,  or  in 
case  of  there  being  no  issue,  the  survivor  to  have  the  interest  for 
life,  and  the  capital  to  be  at  the  disposition  of  Baron  BieL 

"  Baron  Biel  to  obtain  the  means  of  settling  500/.  per  an,,  to  be 
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payable  to  Miss  Thomson  for  life,  secured  on  his  estate  in  Meek' 
lenburgh,  after  his  death,  in  case  of  her  surviving  him. 

*'  Mr.  /.  P.  T.  proposes  for  the  present  to  allow  his  daughter 
200/.  per  an.  for  her  private  use,  subject  to  a  possibility  of  a 
reduction  in  that  sum  in  case  political  or  other  circumstances 
should  diminish  his  income ;  and  also  intends  to  leave  a  further 
sum  of  10,000/.  in  his  will  to  Miss  Thomson,  to  be  settled  on 
her  and  her  children,  the  disposition  of  which,  supposing  she  has 
no  children,  will  be  prescribed  by  the  will  of  her  father. 

"  These  are  the  basis  of  the  arrangements  proposed,  subject  of 
course  to  revision,  but  they  will  be  sufficient  for  Baron  Biel  to 
act  upon. 

*'  Baron  Biel  should  forward  as  early  as  possible  a  joint  ar- 
rangement for  himself  and  brother,  settling  500/.  per  an.  on  Miss 
Thomson.  It  is  a  question,  tho'  how  far  that  can  be  given  by 
them  without  the  consent  of  their  heirs,  who  in  case  of  the  death 
of  both,  might  vitiate  it.     This  point  should  be  decided." 

The  bill  then  stated,  that  ^.  H.  and  C.  Poulett  Thom- 
son gave  the  said  written  agreement  to  Baron  de  Bid^ 
who  accepted  the  same  as  binding,  both  on  himself  and  on 
t/.  P.  Thomson :  that  the  Baron  then  returned  to  (Ser* 
many,  and  as  required  by  the  said  agreement,  executed  an 
instrument  in  the  German  language,  dated  the  29th  of 
January,  1826,  by  which  he  secured  out  of  his  said 
estates  to  his  said  intended  wife,  in  case  he  died  before 
her,  leaving  children,  a  yearly  jointure  of  500/. ;  and  about 
the  same  time,  he  prevailed  on  his  brother,  the  said 
Baron  Gottlieb  de  Biel,  to  execute  a  similar  instrument 
for  securing  the  said  jointure  to  Miss  Thomson,  in  case 
the  Baron  de  Biel  died  before  her  without  leaving  any 
children,  in  which  case,  as  before  mentioned,  the  said 
estates  would  have  devolved  on  the  Baron  Gottlieb  de 
Biel :  that  these  two  instruments  were  laid  before  an 
advocate  at  Hamburgh,  selected  by  j4.  H.  and  C.  Poulett 
Thomson,  and  they  were  settled  and  approved  by  the  said 
advocate  on  behalf  oft/.  Poulett  Thomson,  and  were  after- 
wards sent  over  to  this  country,  and  had  ever  since  been 
in  the  hands  of  A.  H^  and  C.  Poulett  Thomson :  that 
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shortly  afterwards,  and  before  any  formal  deed  of  settle- 
ment was  executed,  the  Baron  de  Biel  and  Miss  Thomson 
were  married  in  Dresden^  where  Miss  Thomson  was  stay- 
ing with  her  sister,  the  wife  of  Baron  de  Maltzahn  :  that 
after  their  marriage  they  came  to  this  country,  and  in  conse- 
quence of  communications  between  the  Baron  and  ^.  II4 
and  C.  PouUtt  Thomson^  who  acted  in  the  matter  on  behalf 
of  their  father,  respecting  the  settlement  which  it  had 
been  agreed  should  be  made  on  the  occasion  of  the  said 
marriage^  Messrs.   Dunn  and  fFbrdstoorth,  as  the  soli- 
dtors  of  the  Thofnson  family,  were  instructed  by  A.  H* 
and  C.  Poiilett  Thomson  to  prepare  an  indenture  of  set- 
tlement. 

The  bill  then  stated  the  settlement  so  prepared,  dated 
the  23d  of  June^  1826,  and  made  between  J.  P.  Thomson 
of  the  first  part,  A.  H.  P.  Thwnson  and  Charles  Ham-- 
mersley  (the  appellant)  of  the  second  part,  and  the  Baron 
^  Biel  and  Sophia  his  wife  of  the  third  part,  whereby 
«/.  P.  Thomson  covenanted  that  he,  or  his  heirs,  execii- 
tors,  &c.,  within  twelve  months  after  his  death,  would  pay 
J.  H.  P.  Thomson  and  C.  Hammersley^  their  executors, 
&c.,  10,000/.,  upon  the  trusts  therein  expressed,  with  inte« 
rest  in  the  mean  time.  (No  mention  was  made  of  the  fur- 
tter  sum  of  10,000/.,  which  the  memorandum  of  agree- 
meot  stated  that  Mr.  Thomson  intended  to  leave  by  his 
will  to  Miss  Thomson  and  her  children,  nor  of  the  jointure 
of  &00/.  secured  to  her  by  the  Baron,  as  before  stated.) 

The  bill  next  stated  that  the  said  indenture  of  settle- 
ment was  duly  executed  by  all  the  parties  thereto,  but 
was  not  previously  submitted  to  or  settled  by  any  person, 
00  behalf  of  the  Baron  de  Biel  and  his  wife :  that  the 
Baron  having  noticed  that  no  mention  was  made  therein 
of  the  said  further  sum  of  10,000/.,  which  •/.  P.  Thomson 
^^  to  leave  by  his  will,  applied  to  A.  H.  P.  Thomson  for 
»n  explanation  of  such  omission,  when  he  informed  the 
fianm  that  it  would  not  be  proper  in  point  of  form,  to 
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'  1B46.  include  the  same  in  the  indenture ;  that  the  Baron  not 
Hammbrb-  ^"'S  acquunted  with  the  law  of  this  country,  nor  asaisted 
LKT  by  any  legal  adviser,  and  having  no  reason  to  doubt  tiai, 
Baron  ^^  ''^'^  written  agreement  would  in  all  respects  be  foiUi* 
sx  BiBL.  fully  performed,  acquiesced  in  that  explanation,  and  did 
not  take  any  steps  to  obtain  any  further  security  for  sucb 
further  sum  of  10,000/. :  that  at  the  time  of  executing  the 
said  indenture  of  settlement,  Baron  de  Bttl  and  hia  wife, 
at  the  request  of  J,  P.  T^onuon,  executed  a  deed  of  re- 
lease, of  even  date  therewith,  by  which  they  released  all 
claims  on  account  of  the  share  of  the  Baroness  as  one  of 
the  children  of  J.  P.  T^onuon,  in  a  sum  of  15,000/.,  and 
in  a  certain  bond  executed  by  J.  P.  Thomson  previous  to 
hia  marriage. 

The  bill  stated  that  the  allowance  of  200/.  a  year  men- 
tioned in  the  written  agreement,  was  duly  paid  to  the  Ba- 
roness de  Bui  during  her  life ;  that  she  died  in  Septem- 
ber, 1827,  and  that  her  father  died  in  1838,  having  by  bii 
will  given  the  residue  of  his  personal  estate  to  his  sons, 
and  appointed  them  aud  the  appellant  his  executors ;  but 
that  he  did  not  thereby  leave  the  further  10,000/.  in  fiilBl- 
ment  of  the  promise  contained  in  the  said  agreement,  nor 
make  any  provision  for  paying  the  same. 

The  bill  in  support  of  the  allegations  and  charges  con- 
tained in  it,  set  forth  a  correspondence,  which,  ao  far  >s 
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all  further  portion  of  Thomson's  mother's  fortune  had  been  re- 
scinded after  her  death.  I  am  naturally  anxious  for  some  accu- 
rate information  on  this  pointy  though  I  think  she  must  have  been 
mistaken,  as  it  does  not  seem  accordant  with  Mr.  Thonuon's  very 
generous  mind  thus  to  make  his  grandson  suffer  for  the  premature 
death  of  his  mother,  when  he  had  already  been  unfortunate  enough 
to  be  deprived  of  her  maternal  care  in  his  infant  years.  I  feel  the 
more  confident  of  this  idea  being  erroneous,  on  referring  to  a 
joint  communication  made  to  me  by  both  you  and  Charles,  who, 
by  a  letter  from  Mr.  Thomson,  which  you  produced  to  me,  were 
desired  and  empowered  to  make  a  preliminary  settlement,  which 
I  still  possess.  You  stated  in  it  that  1 0,OdO/.  should  be  paid 
down  and  put  into  the  hands  of  trustees,  and  also  that  Mr<  Thom^^ 
son  intended  leaving  his  daughter  a  further  sum  of  10,000/.,  to  be 
settled  on  her  and  her  children,  the  future  disposition  of  which, 
supposing  she  had  no  children,  to  be  provided  by  the  will  of  her 
fitither.  You  added,  that  it  would  be  sufficient  for  me  to  act 
upon.  Relying  implicitly  on  the  promise  of  10,000/.  being 
paid  down,  and  a  further  sum  of  10,000/.  by  Mr.  Thomson's 
will,  I  immediately  fulfilled  my  engagement  to  settle  a  dowry  of 
500/.  per  annum,  and  caused  my  brother  to  guarantee  it,  in  case 
of  my  death.  I  was  induced  to  look  upon  this  as  a  certainty,  as 
most  of  the  sisters  of  my  blessed  wife  had  already  received  that 
portion  from  Mr.  Thomson,  and  more  especially  when  I  and  my 
blessed  wife  were  asked  to  give  up  the  claim  to  15,000/.,  which 
(as  I  was  given  to  understand)  were  allotted  to  every  child  by 
Mr.  Thomson's  marriage  settlement." 

To  that  letter  Mr.  -rf.  //.  P.  Thomson  replied  by  letter, 
dated  16th  December,  1833,  as  follows  : — 

'^  On  die  subject  of  my  father'^  intended  provision  for  your 
dear  boy  Thomson,  I  do  not  believe  he  means  to  leave  him  more 
than  the  10,000/.  which  was  secured  to  poor  Sophy  and  her  chil- 
dren by  your  marriage  settlement.  I  believe  it  was  his  wish  and 
/nil  intention,  when  you  married  first,  to  make  up  to  Sophy 
20,000/.  sterl'  by  a  bequest  of  10,000/.  more,  in  order  to  make  her 
portion  equal  to  my  two  eldest  sisters ;  though  a  part  of  their  for- 
tunes, about  5,000/.,  consisted  of  a  legacy  from  my  grandfather, 
who,^  dying  before  Sophy  was  bom,  of  course  left  her  nothing.  I 
cannot  tell  how  my  father's  disposition  by  will  would  have  been 
made  had  my  poor  sister  lived,  but  I  think  he  would,  even  in  that 
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Iit46.  cue,  not  have  beeo  able  to  make  good  his  firat  intentions,  ■•  Ui 

H/MMtnt-     °^°  ^"oad  marringe  has  ahitncted  a  large  sum  from  what  it  bad 
LiY  been  Lis  intention  to  divide  at  hia  death  among  hia  cbitdran  by 

V.  the  first  marriage.     This,  of  course,  ha«  wholly  altered  the  diapo- 

DK  BisIh  Bi^°i  ''^  '''*  property  ;  and  1  hare  reason  to  think  yon  cannot 
reckon  upon  receiving  for  Tbomto»  more  than  the  anin  agreed  for 
and  reserved  by  your  settlement.  You  are  mistaken  if  yoa.nip- 
pose  that  you  renounced  a  claim  on  my  father's  nuurriage  aettle- 
ment  for  15,000/.  It  was  only  the  ninth  portion  of  that  som,  or 
about  1,6001.  to  which  your  late  wife  had  a  claim  ;  and  vhld 
claim,  in  each  of  the  cases  of  my  father's  children  by  hia  firat  mar- 
riage, was  renounced  upon  their  receiving  their  respective  fortnnei 
from  my  father.  In  detailing  to  you  my  father's  intentions  with 
respect  to  his  daughter  on  or  before  your  mairisge,  /  oi^yfmlfiUti 
hi*  direction*,  and  1  can  only  regret,  of  course,  that  he  cannotnuv 
fulfil  tlie  prvmite  he  then  mad*  tkrmgk  me  md  Charle*,  althongb 
I  am  not  aware  that  after  the  melancholy  loss  you  experienced  in 
the  death  of  poor  Sophy,  he  would  have  felt  himself  called  upon 
to  leave  you  and  your  son  by  her  tlie  1 0,000/.,  even  if  he  had  not 
married  again,  and  thereby  put  it  wholly  oat  of  bis  power  to  do 
so,  which  is  the  case." 

After  receiving  this  letter,  Baron  de  Biel  wrote  a  letter 
to  J.  P.  Thomson,  dated  the  30th  of  JoHuary,  1 834,  and 
which,  EG  far  as  it  is  material,  was  as  follows : — 

"  I  have  of  late  written  to  Mr.  Aidrew  on  the  subject  of  my 
boy's  future  expectations,  and  it  is  in  consequence  of  hia  answer 
that  I  venture  to  write  these  lines.     When  I  firs:  had  the  plea- 


CASES  IN  THE  HOUSE  OP  LORDS. 


ss 


iraB  added  that  this  settlement  would  he  sufficient  for  me  to  act 
upon.  Implicitly  relying  upon  that  promise,  given  in  your  name 
and  by  your  command,  I  consented  to  settle  a  dowry,  almost  be- 
yond my  means,  of  500/.,  in  case  of  my  death,  and  caused  my 
brother  to  guarantee  it.  It  is  true  that  when  we  afterwards 
came  to  London,  we  signed  our  settlement,  in  which  no  mention 
was  made  of  a  further  sum  of  10,000/.,  but  I  beg  leave  to  observe 
that  before  I  did  so  I  spoke  on  the  subject  to  Andrew,  who  re- 
peated these  words  to  me,  that  you  certainly  intended  leaving  the 
additional  10,000/.  to  your  daughter,  but  that  such  a  thing  could 
not  well  be  put  into  a  settlement.  Having  no  knowledge  of  the 
EnglUh  law,  and  confiding  as  thoroughly  in  the  love  you  bore 
your  daughter,  and  above  all  to  your  generous  mind,  which  even 
on  strangers  has  conferred  such  very  great  kindnesses^  I  entirely 
relied  on  that  promise,  and  not  only  gave  up  my  claim  to  having 
that  paragraph  put  into  the  settlement,  but  likewise  renounced 
a  claim,  which,  as  far  as  I  was  given  to  nnderstand,  your  children 
had  to  a  share  in  a  sum  of  15,000/.*' 
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A  copy  of  this  letter  was  sent  by  the  Baron,  inclosed  in 
another  letter  of  the  same  date  written  by  him  to  A.  H. 
P.  Thomson^  which  recapitulated  the  statements  in  the 
three  preceding  letters.  In  answer  to  both  these  letters  Mr. 
A.  H.  P.  Thomson  wrote  and  sent  to  the  Baron  a  letter, 
dated  the  7th  of  February ,  1834,  which,  so  far  as  it  is  ma- 
terial, was  as  follows  : — 

*•  I  have  received  your  letter  to  me  cf  the  3r  th  ult^  with  the 
copy  of  one  you  had  addressed  to  my  father,  which,  however,  he 
had  previously  communicated  to  me  in  the  original,  and  which  he 
requested  me  to  answer  as  from  him.  1  therefore  lose  no  time 
in  stating,  in  confirmation  of  what  I  previously  wrote  you  the 
16th  December,  that  it  is  not  my  father's  intention  to  add  by  his 
will  the  10,000/.  legacy  to  the  same  sum  which,  by  the  settle- 
ment made  on  your  lamented  wife,  my  sister,  comes  to  you  and 
your  eldest  son  at  his  decease.  My  father  regrets  much  that 
you  should  appear  so  much  disappointed  on  this  subject ;  but  he 
thinks  with  me  that  you  had  no  just  reason,  under  the  unfortunate 
circumstances  of  my  sister's  death,  to  expect  the  fulfilment  of 
hia  promise  made  through  Charles  and  myself  upon  your  marriage, 
because  that  promise  was  made  aud  understood  to  be  dependent 
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DpOD  poor  Sophy't  surviving  my  father.  I  wu  probably  wrongu 
■tating  in  my  last  that  one  chief  reaaon  for  thia  legacy  not  bong 
(ai  I  aappoaed)  intended  to  be  made,  was  my  father'a  m«anB  of 
providing  for  his  elder  children  by  my  mother  being  curtailed  by 
his  second  marriage.  1  only  asaumed  the  fact  aa  probable .  The 
above,  however,  I  now  give  you  on  my  father's  authority.  At 
the  aeme  time  it  ia  agreeable  to  me  to  have  found,  on  reminding 
my  brother  Charlet  of  the  communication  made  by  my  fHther 
through  him  and  me  jointly,  before  or  soon  after  your  marriagCi 
that  Chariti  agrees  distinctly  with  me  in  opinion,  that  the  pro- 
mised legacy  could  not  be  due  to  your  child  or  childrea  by  my 
aister  in  cue  of  my  folher  surviving  her.  Had  poor  Soph)  lived, 
I  have  not  the  smallest  doubt  that  my  father  would  have  fulfilled 
the  intention,  offtdally  declared  to  you  by  Charlet  and  myself,  of 
leaving  10,000^  to  her  and  her  children.  The  dowry  being  by  her 
death  no  longer  an  obligation  on  you,  it  natumlly  follows  that  the 
lO.OOCM.  l^acy,  which  you  say  was  the  price  paid  for  that  dowry, 
is  no  longer  binding  on  ny  father.  I  shall  be  very  glad  to  learn 
that,  however  disappointed  for  the  sake  of  Thonuy  you  may  be, 
you  acquit  my  father,  as  I  think  upon  this  explanation  yon  are 
bound  to  do,  of  any  intention  of  not  fulfilling  his  promise  given 
in  words  as  sacredly  as  if  the  strongest  bond  had  been  exe- 
cuted between  you." 

The  Baron  de  Biel,  being  in  England  iu  March,  183K, 
wrote  another  letter  to  •/.  P.  Thomson,  stating  most  of 
the  circumBtances  before  stated,  and  claiming  the  fulfil- 
ment of  the  promise  of  the  further  sum  of  10,000/.,  and  in 
Irltcr  was  iiiclii^^L'il  a  t'Miiv  ul"  \hv  -.^liil  writtcii   i 
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meni  legally  implies,  in  which  there  appears,  as  my  sons  tell  me, 
a  considerable  difference  between  the  lawyers  consulted.  It  is 
extremely  painful  to  me,  that  such  a  difference  should  exist,  but 
I  wish  to  keep  myself  quite  clear  of  the  decision." 

The  bill,  after  further  allegations  and  charges,  prayed 
that  it  might  be  declared  that  J*  P.  Thomson  was,  after  the 
death  of  the  Baroness  de  Biel,  bound  to  leave  by  his  will  a 
sum  of  10,000/.  to,  or  in  trust  for,  the  respondent,  in  addi- 
tion to  the  sum  of  10,000/.  secured  by  the  said  indenture  of 
settlement ;  and  that  the  appellant  and  his  co-executors 
might  be  decreed  to  pay  the  said  sum,  with  interest  from  the 
death  of  t/.  P.  Thomson,  out  of  his  assets,  to  some  proper 
person  or  persons,  as  trustee  or  trustees  for  the  respondent. 

C.  P.  Thomson  and  the  appellant  by  their  answer  to 
the  bill,  (z/.  H.  P.  Thomson  having  died  before  answer,) 
admitted  that  the  memorandum  in  question  was  drawn  up 
at  the  meeting,  as  in  the  bill  mentioned ;  that  the  annuity 
of  200/.,  therein  agreed  to  be  paid  by  J.  P.  Thomson j  was 
regularly  paid  by  him  during  the  life  of  his  daughter ; 
and  that  the  settlement  of  the  jointure  of  500/.  was  pre- 
pared and  executed  as  stated  in  the  bill.  They  also  ad- 
mitted the  statements  in  the  bill  respecting  the  will  of 
«/.  P.  Thomson^  and  admitted  assets  sufficient  to  satisfy 
the  respondent's  demand,  but  they  rested  their  defence  to 
it  on  three  grounds: — first,  on  the  want  of  authority  in 
the  sons  to  enter  into  a  binding  agreement,  to  the  extent 
of  the  sum  in  question,  on  behalf  of  their  father ;  2dly,  on 
the  Statute  of  Frauds ;  and  3dly,  on  the  construction  of  the 
memorandum,  contending  that  it  did  not,  at  least  as  to  the 
sum  in  question,  amount  to  a  binding  agreement. 

The  passages  in  the  answer  containing  this  defence, 
were  to  the  following  effect: — That  defendants  were 
ignorant  of  the  particulars  of  any  conversation  between 
J.  P.  Thomson  and  Baron  de  Biely  respecting  the  fortune 
of  Miss  Thomson f  except  that  they  believed  that  he,  Mr. 
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1845.  Thomson  did  refer  the  Baron  to  C.  P.  and  A.  H,  P. 
Hammers-  Thomson^  in  order  to  communicate  with  him  on  the  sub- 
i<Bv  ject  of  the  arrangement  respecting  the  intended  marriage ; 
Duron  however,  the  defendant,  C.  P,  Thomson^  denied  that  J.  P. 
DB  BiKL.  Thomson  instructed  or  authorized  them,  or  either  of  them 
to  enter  into  any  agreement  with  the  Baron  de  Bid  res- 
pecting the  fortune  of  his  said  daughter,  and  the  terms 
and  conditions  of  the  settlement  to  be  made  on  the  occa- 
sion of  the  said  marriage,  neither  did  any  letters  or  letter 
ever  pass  between  C.  Poulett  Thomson  and  A.  H.  PoiUett 
Thomson,  or  either  of  them,  and  J.  Poulett  Thomson, 
though  the  defendant  C  Poulett  Thomson,  conceived  it 
probable  that  in  some  conversation  with  their  father  he 
might  have  desired  them  to  confer  with  the  Baron  on  the 
subject,  andthey,  knowing  his  general  intentions  and  views 
in  reference  to  the  intended  marriage,  and  being  fully  in 
his  confidence,  considered  themselves  competent  to  confer 
with  the  Baron  on  the  subject  of  the  settlement,  but  the 
defendant  C.  Poulett  Thomson  most  positively  denied  that 
J.  P.  Thomson  ever  expressed  to  him,  or,  as  he  believed, 
to  A.  H.  P.  Thomson,  any  intention  to  settle,  or  give  either 
of  them  any  authority  to  bind  him  to  settle  upon  the  said 
marriage  any  further  sum  than  10,000/.  absolutely,  or  that 
he  ever  contemplated  anything  beyond  it  in  point  of  provi- 
sion, except  as  to  such  further  provision  as  he  in  the  ex- 
ercise of  his  discretion  might  be  disposed  to  make  by  will. 
And  the  defendant,  C.  Poulett  Thomann,  answering  to 
the  best  of  his  knowledge,  &c.,  said  that  it  was  not  true  that 
he,  or  A.  H.  Poulett  Thomson  did  at  the  said  meeting, 
or  at  any  time,  produce  and  shew  to  the  Baron,  a  letter 
from  t/.  P.  Thomson,  giving  them,  or  either  of  them,  such 
authority  as  in  the  bill  alleged,  or  any  authority  whatso- 
ever, or  produce  and  shew  any  letter  from  him ;  and  they 
never  had  in  their  or  cither  of  their  possession,  or  power, 
any  such  letter.  And  C.  Poulett  Thomson  denied  that 
either  he  or  his  brother  did  at  that,  or  at  any  meeting, 
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come  to  any  agreement  with  the  Baron,  or  that  any  1^5. 
such  agreement  was  reduced  into  writing  ;  however,  the  Hammkr*- 
defendant  believed  that  he  and  A,  H.  P.  Thomson^  acting  ^^'^ 
tinder  such  impression  as  to  the  views  and  intentions  of  Banm 
their  father  on  the  subject  as  aforesaid,  did  set  down  in  ^^  ui^u 
writing,  partly  by  one,  and  partly  by  the  other  of  them, 
what  they  conceived  to  be  their  father's  views  and  inten- 
tions in  that  behalf,  and  such  writing  was  in  the  words 
and  figures  in  the  bill  stated,  but  not  having  retained  any 
copy,  did  not  admit  the  same  as  so  stated  and  set  forth  : 
however  he  insisted,  that  the  said  writing  was  not  more  than 
a  rough  sketch  or  memorandum,  not  signed  by  any  party  ; 
and  they  (defendant  and  his  said  brother)  never  gave 
Baron  de  Biel  to  understand  that  they  were  thereby  bind- 
ing, and  never  in  fact  intended  to  bind  t/.  P.  Thomson  to 
the  terms  therein  expressed ;  and  the  defendant,  C.  P. 
JVfonison^  was  confident  that  it  was  distinctly  explained  to 
the  Baron  as  to  the  further  provision  (of  10,000/.  by  will) 
that  the  same  was  to  be  wholly  discretionary  ;  and  no  fur^^ 
ther  steps  were  taken  by  the  Baron  in  reference  to  the  said 
memorandum  in  respect  of  such  further  provision,  and  no 
claim  was  ever  set  up  by  him  or  on  his  part  to  such 
further  provision  until  after  the  death  of  his  said  wife. 
And  the  defendant  referred  to  the  settlement  of  the  23d 
June^  1826,  executed  by  the  Baron,  without  any  demand 
being  raised  on  such  alleged  engagement  to  settle  a  further 
sum  of  10,000/.  as  conclusive  to  establish  the  true  and 
actual  agreement  of  the  parties. 

And  in  reference  to  the  statements  in  the  bill,  as  to  a 
conversation  between  A.  H.  P.  Thomson  and  the  Baron  de 
Biel,  at  the  time  of  preparing  and  executing  the  said  set- 
tlement, the  defendant,  C.  P.  Thonuon,  said  he  was  iu« 
formed  by  A.  H.  P.  Thomson,  and  he  believed  the  same 
to  be  true,  that  on  such  last-mentioned  occasion,  when 
the  draft  of  the  settlement  was  read  over  to  the  Baron, 
and  with  reference  thereto,  a  conversation  took  place  be- 
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tween  the  Baron  and  ^.  H,  P.  Thomson  on  the  subject  of 
t/.  P,  Thomson's  will  with  reference  to  a  further  provision 
of  10,000/.,  when  ^.  //.  P.  Thomson  expressly  stated 
that  such  provision  was  wholly  dependent  upon  the  plea- 
sure and  discretion  of  t/.  P.  Thomson^  and  was  wholly 
voluntary,  and  that  consequently  it  would  not  be  in  any 
way  introduced  into  the  settlement,  and  that  the  Baron 
did  not  set  up  or  assert  any  right  to  such  provision  or 
insist  upon  the  said  memorandum  or  any  agreement  in 
that  behalf,  or  in  any  way  object  to,  but,  on  the  contrary, 
fully  acquiesced  in  the  propriety  of  such  statement,  and 
the  draft  was  thereupon  accordingly  completed  in  con- 
formity with  such  instructions  as  to  the  said  sum  of 
10,000/. ;  and  defendant  had  been  informed  and  believed, 
that  the  said  draft  was  read  over  to  the  Baron,  who  per- 
fectly understood  the  scope  and  effect  thereof,  and  some 
alterations  were  made  therein  at  his  suggestion.  And  this 
defendant  said  that  the  Baron  did  not  at  the  time  of  the 
execution  of  the  said  indenture  of  settlement  produce 
or  make  any  mention  of  any  agreement  or  memorandum 
of  proposals  for  a  settlement  having  been  reduced  into 
writing. 


The  cause  being  at  issue,  both  the  parties  adduced 
evidence.  On  behalf  of  the  infant  respondent  his  father 
was  examined,  and  in  his  evidence  he  detailed  and 
confirmed  most  of  the  statements  in  the  bill  respecting 
the  transactions  between  the  Thomson  family  and  himself 
before  and  after  his  marriage  :  and  as  to  the  meeting  at 
which  the  memorandum  of  proposals  was  drawn  up,  he 
said  that  A.  H.  P.  Thomson  produced  a  letter  from 
his  father,  and  read  it,  authorising  and  directing  his 
two  sons.  A,  H.  and  C.  Poulett  Thomson^  to  treat  with 
him,  the  Baron,  respecting  the  settlement  to  be  made  on 
his  intended  marriage  with  their  sister ;  and  under  the 
circumstances,  he  fully  considered  that  they  had  full  power 
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to  act  for  their  father  in  the  matter,  and  that  the  arrange-         1945. 
nient,  which  was  reduced  into  writing  by  them,  was  binding     Hammers- 
on  their  father  and  on  the  Baron,  and  he,  the  Baron,  acted  ^^^ 

upon  the  faith  and  validity  of  it  in  obtaining  security  for  Baron 
the  jointure  on  his  wife.  With  reference  to  the  conversa-  ^^  Biel. 
tion  at  the  office  of  Messrs.  Dunn  and  fFbrdsworihj  above 
alluded  to,  the  Baron  deposed  that  on  leaving  the  office, 
he  observed  to  ^.  //•  P.  Thomson  that  the  draft  of  settle- 
ment contained  no  mention  of  the  second  10,000/.,  which 
was  by  the  written  agreement  to  be  paid  at  the  death  of 
•/.  P.  Thomson  ;  upon  which  A.  H.  P.  Thomson  replied 
that  it  was  still  his  father's  intention  to  leave  the  Baron's 
wife  this  sum  at  his  death,  but  that  such  things  could  not 
well  be  introduced  into  the  settlement ;  and  A.  H.  P. 
Thomson  did  not  upon  that  or  any  other  occasion  state  or 
give  him  to  understand  that  the  secqpd  sum  of  10,000/. 
was  dependent  on  the  pleasure  or  discretion  of  J.  P. 
Thomson :  and  he,  the  Baron,  felt  quite  confident  that  the 
agreement  of  the  22d  of  December ,  1825,  would  be  punc- 
tually fulfilled  in  the  way  in  which  he  understood  it: 
and  relying  on  the  agreement  and  on  A.  H.P.  Thomson* s 
statement  on  that  occasion  he  did  not  press  his  objection. 
The  Baron  also  proved  the  letters  and  documents  stated  in 
the  bill,  and  also  in  his  cross-examination  admitted  that 
he  received  a  letter  written  to  him  by  C.  P.  Thomson, 
dated  the  3 1st  of  January ,  1826  (a). 

(a)  This  letter  was  in  French:  the  following  is  a  correct 
translation  of  so  much  of  it  as  is  material  here  : — 

"  I  have  received  a  letter^  my  dear  Baron,  from  your  brother, 
in  which  he  directs  me  to  consent  to  do  what  is  necessary  to  secure 
the  widow's  jointure  of  Sophia,  and  informs  me  that  be  has  sent 
the  necessary  papers  to  Dresden  to  wait  for  you  there  :  my  father 
has  since  received  a  letter  from  Sophia,  who  informs  him  of  your 
departure  for  Mecklenburg,  so  that  I  fear  you  have  crossed  these 
documents  on  the  road,  and  that  there  will  still  be  some  delay  oc- 
casioned by  it ;  however  this  docs  not  signify,  for  this  is  the  way 
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Mr.  fFbrilsworlfi,  the  solicitor,  examined  oii  beh&lf  of  the 
defendants  in  tlie  caiiiie,  Haid  that  on  the  20th  of  June, 
1826,  he  received  instructions  from  ^.  H.  P.  jThonuon 
to  prepare  an  instrument  for  vesting  10,000/.  in  tnisten 
for  the  Baron  and  Baroness  de  Biel  and  their  children, 
which  sum  waa  to  be  in  full  satisfuction  of  her  share  in 
the  sum  of  15,000/.:  and  that  on  the  21st  of  yunr,  liS26, 
the  Baron  de  Bietaad  A.  H,  P.  Thornton  called  on  him 
at  his  office,  and  he  then  read  over  to  them  the  draft 
which  he  had  prepared  of  the  proposed  settlement,  and 
fully  explained  the  effect  of  it,  and  the  Baron,  who  spoke 
and  understood  the  English  language  extremely  well, 
clearly  and  perfectly  understood  it,  and  he  and  the  Baron 
had  a  long  conversation  upon  several  of  the  clauses,  and 
on  that  occasion  he  made  several  alterations  in  the  draft, 
by  the  joint  direcli^  of  the  Baron  and  A.  H.  P.  7%om- 
$on,  particularly  to  vest  the  10,000/.  in  the  Baron  atno- 

JD  which  my  father  thinks  it  will  be  best  to  arrange  the  matter,  a 
method  which  I  hope  will  put  aa  end  to  every  possible  <Je1ay, 
although  it  ia  perhaps  not  so  quick  as  the  betrothed  parties  wiib. 
One  of  our  friends,  Mr.  GotMter,  senator  of  Hamburgh,  will 
take  upon  him  to  appoint  an  advocate,  who  will  arrange  with 
yours  and  your  brolhera  the  documents  which  are  neceaaary  to 
secure  the  widow's  jointure  to  Sop&ia.  For  this  purpose  my 
brother  has  written  to  him  to-day,  and  given  him  tbe  requited 
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lutely  ill  default  of  children,  instead  of  giving  the  Baroness         1845. 
the  power  of  appointment  thereof  bv  will,  as  he  had  then     „  ^""^ 
prepared  the  draft,  and  to  introduce  a  power  for  the  trus-         ley 
tees  to  lay  out  the  trust  fund  in  foreign  securities;  and  he    .    Bumn 
and  the  Baron  also  conferred  on  the  right  of  the  Baroness      i»  Bibl. 
to  one-ninth  part  of  the  said  sum  of  15,000/.  under  the  mar- 
riage bond  of  her  father  in  default  of  appointment  by  him, 
when  the  Baron  said  that  he  had  clearly  understood  that 
all  claim  in  respect  of  the  bond  was  covered  by  the  said 
10,000/.,  and  he  desired  that  the  witness  would  prepare  a 
deed  to  release  the  same ;  which  deed  of  release  the  wit- 
ness accordingly  prepared,  conceiving  himself  as  acting 
for  and  on  behalf  of  the  Baron,  as  well  as  for  «/•  P. 
Thomson^  as  the  family  solicitor ;  and  accordingly  such 
indenture  of  release  of  even  date  with  the  indenture  of 
settlement  was  prepared,  and  executed  by  the  Baron  and 
his  wife,  by  which  they  released  all  claims  and  demands 
on  account  of  her  share  and  interest  in  the  said  15,000/. 

The  cause  was  heard  by  the  Master  of  the  Rolls,  and 
on  the  19th  of  February ^  1840,  his  Lordship  decreed  that 
the  defendants,  C.  P.  Thomson  and  the  appellant,  as  the 
executors  of  the  will  of  J.  Poulett  Thomson^  should  pay 
into  the  Bank  to  the  credit  of  the  cause  the  sum  of 
10,000/.,  together  with  interest  thereon  at  the  rate  of  4/. 
j)er  ce7it.  per  annum^  from  the  end  of  one  year  after 
J.  P.  Thomson* s  death  (i). 

An  appeal  against  that  decree  was  heard  by  Lord  Cot- 
ten  ham  J  (Chancellor,)  in  May^  1841,  and  his  Lordship 
made  an  order  the  6th  of  August ^  affirming  the  decree 
and  dismissing  the  appeal  with  costs  (c).     Soon  after  that 

(6)  See  3  Beav.  469. 

(c)  I'he  case  on  that  appeal  is  not  reported.  The  following 
note  of  the  Lord  Chancellor'a  judgment  was  printed  with  the 
appeal  case,  and  admitted  by  the  counsel  on  both  sides  to  be 
correct : — 

The  Lord  Chancelior  {Lord  CoUeHham.)-'Oi  the  three  points 
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l!*<5,        order  C.  P.  Tkomeon  (then  recently  created  Lord  Sjfdrn' 

i-'T  Against  the  stud  decree  and  the  order  affirming  it,  the 

Baiim         present  appeal  was   brought  by  the  surriving  executor 
OB  BiBL.      and  defendant. 

Mr.  Anderdon,  for  the  appellant.^The  written  memo- 
randum was  no  more  than  a  rough  sketch  of  proposals, 

relied  on  by  the  ftppellaDts  u  the  ground  of  their  retistance  to 
the  claim  of  the  plaintiff,  I  propose,  firtt,  to  consider  whether 
there  was  any  such  agreement  iireviuua  to  the  marriage  of  the 
plaintiff's  father  and  mother  as  was  bindiog  on  the  late  Mr. 
Tkomion  to  give  an  additional  10,000/.  as  the  portion  of  his 
daughter.  If  it  be  eupiiosed  to  be  necessary  for  tfaia  puipoN 
to  find  a  contract,  such  as  usually  accompanies  tiansactions  of 
importance  in  the  pecuniary  affairs  of  mankind,  there  may  not  be 
found  in  the  memoraiidum,  or  in  the  other  evidence  in  the  caose, 
proof  of  any  such  contract ;  and  this  may  have  led  to  the  defence 
set  up  by  the  defendants  ;  but  when  the  authorities  on  this  sub- 
ject are  attended  to,  it  will  be  found  that  no  snch  formal  contract 
is  required.  A  reprefentation  made  by  one  party  for  the  puipoae 
of  influencing  the  conduct  uf  the  other  party,  and  acted  on  by 
him,  will  in  general  be  sufficient  to  entitle  him  to  the  auistanoe 
of  this  Court  for  the  purpose  of  realizing  snch  representation. 
Of  this,  HodgtoM  v.  Huteketuon,*  Cooket  v.  Maicatl,*'  and  WaiJc- 
ford  V.  Fotheriey,'  which  last  case  was  affirmed  by  the  House  of 
Jiords,  afford  strong  instances.     In  Ludert  v,  Anttey,^  a  sugges- 
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expressly  subject  to  revision.  That  revision  took  place 
upon  the  preparation  of  the  indenture  of  settlement^  which 
the  Baron  de  Biel  executed  without  requiring  any  cove- 
nant for  securing  the  second  sum  of  10,000/.  to  be  inserted, 
treating  that  sum  as  quite  voluntary  and  dependent  on 
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of  her  surviving  her  husband.  This  was  done,  and  the  marriage 
took  place,  of  which  the  plaintiff  was  the  only  issue.  Some  of 
the  subsequent  letters  of  Mr.  Andrew  Thomson  suggest  that  the 
second  10,00/.  was  only  to  be  paid  in  the  event  of  the  daughter 
surviving  the  father,  which  did  not  happen ;  but  the  father  in  his 
letter  to  the  surviving  husband  of  his  daughter  puts  the  case  on 
it»  true  footing  in  saying  "  The  only  question  is  now,  I  conceive, 
what  the  expression  used  in  the  engagement  legally  implies."  I 
am  of  opinion,  upon  the  authority  of  the  cases  before  referred  to, 
that  the  expressions  used  in  the  proposed  arrangement,  acted  on 
as  they  were,  became  obligatory  on  the  party  on  whose  behalf 
the  proposition  was  made. 

But,  secondly,  it  was  contended  that  the  provisions  of  the  Sta- 
tute of  Frauds  furnish  a  defence  to  the  claim  founded  on  this 
agreement.  Assuming  for  the  present  that  the  two  brothers  of 
the  intended  wife  were  duly  authorized  by  the  father  to  enter 
into  the  arrangement  with  the  intended  husband>  the  document 
to  which  I  have  referred,  containing  the  proposed  arrangement, 
proves  that  both  conciured  in  what  that  paper  contains ;  for  it  is 
written  partly  by  one  and  partly  by  the  other,  and  the  father's 
name  is  in  one  place  written  at  length  by  one  son,  and  in  the 
other  by  initials  only,  by  the  other  son  ;  and  as  it  is  clearly  im- 
material in  what  place  the  signature  of  the  name  is  to  be  found, 
it  is,  in  the  terms  of  the  Statute  of  Frauds,  an  agreement  made 
in  consideration  of  marriage,  of  which  there  is  a  memorandum  or 
note  in  writing  signed  by  a  person  thereunto  lawfully  authorized 
by  the  party  to  be  charged  therewith.  An  auctioneer,  whose 
signature  is  sufficient  within  the  Statute,  signs  the  name  of  the 
principal.  Independently,  however,  of  this,  there  is  the  letter 
of  the  father  signed  by  himself,  in  which  he,  referring  to  this 
document,  says,  **  the  only  question  now  is,  I  conceive,  what  the 
expression  used  in  the  engagement  legally  implies," — by  which 
be  must  be  understood  to  mean,  that  if  the  expression  used 
amounted  to  an  obligation  to  pay  the  additional  10^000/.,  he  was 
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the  circumstanceB  and  discretion  of  Mr>  Johu  ^Ponlett 
Thomson  at  the  time  of  hia  death.  It  was  in  that  sense 
only  that  this  part  of  the  proposals  was  understood  u 
well  by  the  Baron  himself,  as  hy  Andrew  Henry  and 
Charles  Poutett  Thomson.  They  had  no  autliority  from 
their  father  to  enter  into  any  contract  to  bind  him  abso- 
lutely to  leave  by  bis  will  this  sum  to  his  daughter  and 

ready  to  perforra  it.  I  nin  awtre  that  io  Randall  t.  Morgan* 
Sir  fV.  Grant  luggests  a  doubt,  whether  a  written  promise  after 
marriage  to  perform  r  parol  ngreement  made  before  could  be  en- 
forced ;  but  in  Hodgton  v.  Huiehauon,'  Tm/lor  v.  Beeek,' 
and  Mountaeme  v.  Mtunorll^  it  was  held  tliat  such  a  subseqiMut 
written  promise  would  be  biodiog  within  the  statute.  This  case 
does  nr>t  rest  solely  on  timt  ground,  for  though  it  has  been  de- 
cided that  a  marriage  is  not  per  §e  a  part  perforaiance  of  a  parol 
agreement,  so  as  to  take  the  case  out  of  the  statute,  there  was 
in  the  dealing  betweea  these  parties  an  important  act  by  the 
intended  husband  in  execution  of  the  proposed  amngement. 
He  was  informed  by  it  thnt  the  arrangement  proposed  would  be 
sufficient  for  him  tn  act  ujxin,  and  that  he  should  forvnrd,  as 
early  as  possible,  a  joint  engagement  for  himself  and  his  brother, 
settling  SOU/,  a  year  on  the  intended  wife,  which  was  done.  I 
am,  therefore,  of  opiniou  that  the  Statute  of  Frauds  does  not 
afford  any  defence  sgainil  the  claim  of  the  infant. 

But,  thirdly,  it  was  argued  that  the  two  brothers  of  the  in- 
tended wife  bad  no  eutbority  to  enter  into  this  arrangement.  la 
the  letters  of  16th  Drcember,  1833,  and  7th  February.  1834,  of 
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ber  family.    The  judgment  of  the  Master  of  the  Rolls  (d)         184  >. 
proceeds  upon  a  supposed  letter  of  the  father  to  his  sons,    Hammrrs-^ 
authorising  them,  as  his  agents,  to  enter  into  the  agree-         I'Sr 
ment.    No  such  letter  has  been  produced,  nor  did  any        Baron 
such  ever  exist.    The  agency  must  be  established  before      •*  Biku 
the  terms  of  the  agreement  can  be  taken  into  considera- 
tion ;  Howard  v.  Braithwuite  (e). 

The  alleged  agreement  is  not  signed  by  any  one.  The 
name  of «/.  P.  Thomson  appears  twice  in  the  body  of  it, 
but  as  it  was  not  signed  by  him  nor  by  his  authorised 
agents,  it  is  not  an  agreement  binding  on  him  within  the 
Statute  of  Frauds  (/) ;  Properiv.  Parker  (g).  In  the  case 
oi  Montgomery  v.  Rdlly  (A) ,  Lord  Eldon  considered  it  very 
difficult  to  decide — and  his  Lordship,  in  fact,  did  not  de- 
cide— that  a  letter  written  to  a  friend  by  a  party  pro- 
posing terms  in  reference  to  his  sister's  marriage,  could  be 
enforced  as  an  agreement  entered  into  by  him,  in  consi- 
deration of  the  marriage : — 

Lord  Campbell. — ^The  actual  celebration  of  the  marriage 
in  the  present  case  was  not  a  sufficient  consideration  for 
this  second  sum  of  10,000/. 

The  Lord  Chancellor. — ^What  do  you  say  to  the  join* 
bure  of  500/,  ?     Was  not  that  a  part  performance  and 

s  oonclusive  on  this  point  is  the  letter  of  the  father  himself^  who, 
not  disputing  the  authority  under  which  the  engagement  was 
[iuule»  says  the  whole  question  depends  on  its  construction. 

It  was  said  that  the  settlement  was  silent  as  to  this  second 
10,000/.,  hut  it  is  in  proof,  that,  on  the  plaintiff's,  father  ob- 
lenring  this,  Mr.  Andrew  Thomson  answered  him,  by  saying 
'^that  such  things  could  not  be  well  introduced  into  the  set- 
dement." 

I  am  for  these  reasons  of  opinion,  that  all  the  three  grounds 
»f  defence  fail,  and  that  the  petition  of  appeal  must  be  dismissed 
vith  costs. 

(rf)  3  Beav.  470.  (g)  1  Russ.  &  M.  625. 

(#)  1  Vcs.  &  B.  202.  (A)  1  Bligh.  364,  N.  S. ;    1 

(/)  29  Car.  2,  c.  8.  Dow.  8.  Clark,  62. 

fOL.  xif.  F 
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consideration  ?  Was  not  the  Baron  de  Biei  influenced  ia 
making  that  provision  by  the  representationa  contained  in 
the  written  memorandum  ? 

Mr.  Anderdon. — Lord  CoffenAam's  judgment  proceeded 
on  that  view,  but  the  cases  on  which  his  Lordship  relied  (i) 
will  be  foand,  upon  examination,  not  to  apply  to  thii. 
His  Lordship  put  the  question  for  his  decision  upon  three 
grounds,  namely,  agreement,  recognition  of  it  by  Mr. 
TKomton  in  his  letter  of  1835,  and  part  performance 
upon  representations,  constituting  equitable  consideration. 
The  case  of  O'Reilly  v.  Thompson  (k)  shews  what  sort  of 
part  performance  is  sufficient  to  meet  the  plea  of  the 
Statute  of  Frauds  i— 

Lord  CamjibelL— If  a  father  says  to  a  suitor,  '*  If  yoo 
marry  my  daughter,  and  eettie  bo  much  a- year  on  ber  for 
her  jointure,  I  will  ^ve  no  much  for  her  portion :"  would 
not  that  proposal  be  a  good  contract  if  the  marriage  taltei 
place,  and  the  jointure  is  setUed  ? 

Lord  Brougham. — A  case  of  that  sort  came  before  Lord 
Etdon  and  myself  here ;  it  was  Logan  v.  WienhoU  {I). 

Mr.  Anderdon. — Certainly,  and  specific  performance  wu 
enforced.  Representations  by  one  parly,  inducinj;  acts 
by  the  other,  would  give  a  right  to  specific  perfomaance ; 
^ankfurdy.  Furtherley  (m).  But  the  real  inducement  and 
consideration  for  the  marriage  and  for  the  jointure  in  thii 


CA8B8  IN  THE  HOUSB  OF  LORDS.  67 

liim  ten  years  after  was  not  a  recognition  of  it,  so  as  to        1845. 

validate  an  agreement  which  was  before  invalid.    In  all    Hammfrs- 

cases  where  the  signature  to  a  letter  of  any  agreeing         ^^^ 

party  has  been  held  to  be  a  signature  within  the  meaning       Baron 

of  the  Statute  of  Frauds,  the  person  signing  the  letter     ^^  ^'"" 

was  admitting  the  fact  that  he  had  entered  into  the  agree* 

ment  referred  to  in  the  letter ;  whereas,  this  letter  shows 

that  Mr. «/.  Poulett  Thomson  had  no  intention  to  admit 

that  any  agreement  had  been  entered  into,  or  to  admit  a 

liability  which  had  not  previously  existed.    It  is  also  to 

be  remembered,  that  this  letter  was  written  after  the  sub* 

ject  had  become  matter  of  contest  between  the  parties. 

The  memorandum  is  not  by  legal  evidence  so  connected 

vith  the  letter  as  to  constitute  the  signature  to  that  letter 

a  signature  to  the  memorandum.    A  subsequent  recogni- 

tAoa  of  an  agreement  by  writing,  signed  by  a  party,  cannot 

create  any  new  obligation,  or  give  effect  to  such  agreement, 

which  was  actually  null  and  void  under  the  statute.    The 

case  of  Luders  v.  Anstey  (n),  cited  in  the  Courts  below, 

does  not  apply  here ;  and  Cookes  v.  MasccM  (o),  also  cited 

there,  is  not  law. 

Mr.  Fiizroy  Kelly  on  the  same  side. — The  representa* 
tives  of  Mr.  J.  Poulett  Thomson  resist  this  claim,  not  on 
any  technical  grounds,  but  because  they  sincerely  believe 
that  it  was  not  his  intention  to  give  his  daughter,  the  Ba- 
loness  de  Biel,  the  second  10,OOU/.  The  sons  denied,  as 
appears  by  the  answer  to  the  bill,  that  they  had  any  au- 
thority from  their  father  to  promise  that  sum : — 

2%«  Lord  Chancellor. — What  the  answer  says  is,  that 
they  had  no  direct  authority  from  the  father  to  offer  the 
second  sum  of  10,000/.,  but  they  promised  it  for  him  in 
accordance  with  what  they  knew  to  be  his  intention. 

Mr,  Kelly. — It  may  be  assumed  that  they  promised  it,  and 

(«)  4  Ve«.  501.  (o)  2  Vem.  200. 
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1&J5.         that  they  had  their  father's  authority  to  write  the  whole 
Hamhirb.     ^^  ""*  instrument,  and  therefore,  without  recourse  bong 
LBT  bad  to  the  benefit  uf  the  Statute  of  Frauds,  thia  instrummt 

Buna  i*  eubmitted  to  the  construction  of  the  House  upon  the 
DB  Bilk  evidence  in  the  cause.  It  purports  to  be  no  more  than  a 
prelimiuary  amingeroent,  being  expressly  "  subject  to  re- 
Tision."  That  the  arrangement  was  never  intended  by 
the  Thomtona  to  be  conclusive,  appears  e\-ident  from  Mr. 
C.  Poulelt  T^AonuoR'Aletterof  theSlstof  Jinnumy,  I8'i6, 
to  the  Baron  (supra,-p.  60,  n.)  informing  him  that,  as  soon 
as  the  necessary  papers  should  be  ready,  Miss  Thomson't 
marriagecontract  would  be  seutto  him  "foryour  signature 
and  her'a,ybr  tbit  document  muit  poritively  be  signed  by 
both  of  you  be/ore  the  ceremony ;  without  this,  it  is  void  ac- 
cording to  our  taws."  In  defiance  of  this  advice  and  prohi- 
btUon,  the  Baron  married  the  lady  before  the  aettlement 
was  executed,  and  by  that  hasty  act  he  deprived  Mr.  Thom- 
son of  all  power  of  revising  the  proposals,  and  released 
him  from  all  obligation  to  make  any  settlement,  at  least 
asetUementoftbissecond  10,000/.  The  settlement,  how- 
ever,  was  afterwards  made,  such  as  Mr.  Thomson  wished, 
disposing  of  the  first  sum  of  1U,000/.,  omitting  altogether 
the  menUon  even  of  the  second  10,000/.,  which  alone  it 
now  in  question.  It  is  my  duty,  without  reference  to  the 
wishes  of  the  Thomson  family,  to  submit  that,  even  if 
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or  other  circumstances  should  dimmish  his  income,  and  1845. 
also  intends  to  leave  a  further  sum  of  10,000/.  in  his  will  Hammbrs- 
to  Miss  Thomson,  to  be  settled  on  her  and  her  children,  i«bt 
the  disposition  of  which,  supposing  she  has  no  children.  Baron 
will  be  prescribed  by  the  will  of  her  father.  These  are  the  **■  Biel, 
basis  of  the  arrangements  proposed,  subfect,  of  course,  io 
revision,"  &c.  How  can  it  be  maintained  that  this  was  a 
binding  contract  ?  Do  not  the  terms  of  it'  import,  even 
make  it  manifest,  that  the  parties  contemplated  a  reconsi- 
deration of  the  proposals,  and  reserved  a  power  of  revision, 
as  indispensably  necessary  before  marriage  ?  and  no  doubt 
such  a  revision  of  them  would  have  taken  place,  had  not  the 
Baron  made  that  impossible  by  the  premature  marriage. 
Had  he  delayed  his  marriage,  as  advised  by  Mr,  C.  P. 
Thomson's  letter,  this  litigation  would  not  have  arisen,  as 
Mr.  Thomson  would  have  an  opportunity  of  revising  the 
proposals,  and  giving  his  reasons  for  not  fulfilling  the 
intentions  ascribed  to  him  as  to  this  second  10,000/. 
The  question  now  turning  on  the  strictly  legal  rights  of 
the  paities,  it  is  submitted  as  an  undoubted  proposition 
that  Mr.  •/.  P.  Thomson  was  not  under  any  legal  obliga- 
tion, in  pursuance  of  those  proposals,  to  make  any  settle* 
ment  of  the  marriage  under  the  circumstances  that  took 
place.  As  to  him,  a  person  engaged  in  commercial  busi- 
ness, a  settlement  after  the  marriage  would  be  very  dif- 
ferent from  a  settlement  before  the  marriage ;  and,  as  a 
point  of  clear  law,  it  is  submitted  that  a  settlement  before 
the  marriage  would  be  a  condition  precedent  to  any  obliga- 
tion attaching  on  him  to  pay  this  second  10,000/.,  and  he 
was  altogether  released  by  the  Baron's  non-compliance 
with  the  preliminary  condition : — 

The  Lord  Chancellor. — Would  not  a  Court  of  Equity 
enforce  the  execution  of  a  settlement  after  marriage,  in 
piursuance  of  proposals  or  contract  entered  into  before 
marriage? 

Mr.  Kelly. — Certainly ;  but  if  Mr.  Thomson  desired 
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l6iS.        the  settlement  to  be  executed  before  the  mirriagej  bi  jm- 

Hahuem.     Buance  of  the  contract,  and  the  Baron  refused,  was  not 

'''^  Mr.  T/umtson  released  ?     That,  in  fact,  is  the  qnestiou  in 

Baron        this  case.     The  Baron  was  cautioned  not  to  marry  untit 

DK  fiiKi..      j^g  settlement  was  executed ;   but  he,  in  defiance  of  that 

prohibition,    married    before    settlement.      Is  it    to  go 

forth  that  a  suitor,  haying  got  an  intimation  of  ■  man'* 

intentions  respecting  his  daughter's  fortune,  is  to  take 

and  marry  the  lady  in  defiance  of  her  fotber  and  femily  ? 

Lord  Campbell. — Surely  that  question  does  not   arise 
here— is  it  not  an  unneceasary  apprehension  ? 

Mr.  Kelly. — There  can  be  no  donbt  that  this  ease  giTes 
rise  to  the  apprehension  ;  and  ought  it  to  go  forth  on  tiie 
authority  of  this  House  that,  when  a  father  enters  into  a 
contract  for  the  marriage  of  his  daughter,  subject  to  reri- 
sion,  and  with  a  prohibition  against  marriage  until  after  set- 
tiemeiit,  the  sintor,  having  got  the  contract,  may  take  the 
daughter  and  marry  her  before  the  settlement  ?  If  he  may, 
what  a  position  will  parents  and  families  be  placed  in? 
If  the  Baron  bad  come  over  prerious  to  the  marriage,  to 
get  the  contract  effected  by  settlement,  and  insisted  on 
this  second  sum  of  1 0,000^  being  inserted  in  it,  Mr.  7%om- 
ton  might  have  said,  "  No,  I  reserved  to  myself  power  to 
revise  the  contract,  and  I  do  now  revise  it  as  to  that  sum: 
■ciirrcd  to  make  me  withhold  that 
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the  birth  of  children,  would  not  a  Court  of  Equity  compel         1845. 
execution  of  a  settlement  in  pursuance  of  the  contract  ?     HammJers.- 
It  happens  frequently  that  parties  marry,  relying  on  the         i*'^ 
fidth  of  articles.  Baron 

Mr.  Kelly. — The  father  here  had  a  power  of  revision  ^^  ^**^ 
of  the  contract  down  to  the  moment  of  executing  the 
settlement,  and  then  he  exercised  the  power,  the  Baron 
having,  by  his  hasty  marriage,  contrary  to  the  warning  by 
Mr.  C.  P.  Thomson* 8  letter,  prevented  revision  before 
the  marriage.  It  is  on  the  impossibility  of  revising  the 
contract  until  after  the  marriage  that  the  argument  is  rested. 

The  Lord  Chancellor. — ^There  was  not  any  expression 
of  intention  or  wish  to  alter  the  contract :  it  was  an  after- 
thoughu  It  must  be  remembered  also  that  the  power  of 
revision  was  mutual,  and  that  Mr.  Thomson  could  not 
exercise  it  in  the  absence  of  the  other  party. 

Mr.  Kelly. — Certainly :  and  if  the  Baron  objected  to 
the  alteration  or  omission,  the  contract  could  not  be  exe- 
cuted. Is  it  competent  to  a  suitor,  upon  a  preliminary 
contract  for  marriage,  to  take  and  marry  the  lady,  and 
fasten  the  contract  on  the  parent  ?  Is  it  to  be  held  that 
a  contract  of  this  sort  is  a  licence  to  marry  without  settle- 
ment, and  that,  by  the  suitor's  wrongful  act,  the  parent 
is  deprived  of  the  power  which  he  had  reserved  of  revis- 
ing the  contract  ?  The  power  of  revision  would  be  per- 
fectly nugatory.  This  case,  under  the  circumstances, 
must  be  taken  as  if  the  settlement  was  executed  before 
the  marriage,  and  the  father  had,  at  the  execution  of  it, 
exercised  his  power  of  revision :— - 

The  Lord  Chancellor. — ^There  was  no  revision  at  the 
execution  of  the  settlement.  The  second  sum  of  10,000/. 
could  not  be  inserted,  because  it  was  to  be  left  by  will,  and 
in  respect  to  that  sum  the  previous  articles  co-exist  with 
the  executed  settlement. 

Mr.  Kelly. — The  settlement  having  been  executed  by 
the  Baron  deliberately,  without  the  least  imputation  of 
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1845,       fraud  or  coercion,  what  right  haa  he  or  his  son  now  to 

Hahhkks-    ^'  *^^  Bolemn  iDBtniment  aside,  and  substitute  for  it  the 

LSI         rough  proposals  which  formed  the  basis  of  the  settlement? 

Baron        "^^^  Baron,  in  his  evidence  says  that,  after  hearing  the 

ns  UtKu      (ji-gft  of  the  settlement  read,  he  did  object  to  the  otnisMon 

of  the  mention  of  that  sum,  but  that  Andrew  Tkomtom 

said,  though  it  could  not  be  put  into  the  settlement,  it  was 

still  his  father's  intention  to  leave  it  by  his  will.    The 

answer  puts  a  different  aspect  on  the  conversatioD,  and 

Mr.  Wordnoorthf  who  acted  as  solicitor  for  all  parties,  has 

no  recollection  of  the  matter. 

It  is  said  that  M  r.  J.  P.  TAomson't  letter  to  the  Banm 
in  1835  amounts  to  a  recognition  of  the  promise  in  the 
proposals.  His  meaning  evidently  was  this—"  you  call 
my  attention  to  a  clause  in  the  proposals  about  a  l^acy  of 
10,000/.,  my  impression  is  that  I  left  that  open  to  revi- 
sion." He  more  repels  than  admits  the  inference  that  is 
sought  to  be  made,  and  leaves  it  to  be  dealt  with  by  the 
lawyers.  It  is  now  immaterial  what  his  opinion  was  at 
the  time  he  wrote  the  letter.  The  question  now  is,  what 
construction  is  to  be  put  on  the  terms  of  the  proposals. 
The  word  "  intend,"  especially  by  wiU,  is  revocable,  the 
whole  will  being  revocable.  In  Logan  v.  WtenhoUf  be- 
fore referred  to,  there  was  a  binding  agreement  to  leave  so 
much  by  will,  not  depending  on  intention  or   circtun- 
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not  uigned  by  the  party  sought  to  be  charged  therewith, 
nor  by  his  authorised  agents.  (The  learned  counsel  argued 
for  some  time  upon  the  application  of  the  Statute  of  Frauds, 
and  cited  several  cases,  but  seeing  a  strong  inclination  of 
opinion  against  him,  he,  after  conferring  with  Mr.  Ander* 
don  and  with  the  agent,  said,  he  had  thought  it  his  duty 
to  urge  that  defence,  but  his  friends  did  not  wish  it ;  he, 
therefore,  relied  on  the  construction  which  he  had  sug* 
gested  to  be  put  on  the  written  memorandum.) 


1845. 
Hammsrs* 

V. 

Biiruo 

DB  Bl«L. 


Mr.  6.  T^imer  and  Mr.  Phillips  appeared  for  the  res- 
pondent, but  were  not  called  on. 

The  Lord  Chancellor. — We  have  attended  most  care- 
fully to  the  very  able  arguments  of  the  learned  counsel  who 
bare  addressed  us,  but  as  we  have  formed  a  clear  opi- 
nion on  the  case,  we  do  riot  think  it  necessary  to  trouble 
the  counsel  for  the  respondent. 

Mr.  Andrew  Thom$on  and  Mr.  Charles  Thotn/ony  by 
the  authority  given  to  them  by  their  father — which,  after 
his  letter  (p),  I  think,  cannot  now  be  disputed — entered 
into  an  arrangement  for  a  marriage  between  their  sister 
and  the  Baron  de  Biel^  the  terms  of  which  arrangement  have 
been  stated  to  your  Lordships.  It  is  quite  impossible,  after 
the  letter  to  which  I  have  referred,  for  a  moment  to  consider 
that  that  arrangement  was  not  entered  into  by  the  father's 
authority.  But  reliance  had  been  placed — and  that  has 
been  the  principal  argument  on  the  part  of  the  appellant — 
upon  certain  words  in  that  arrangement,  by  which  it  is 
stated  "  to  be  subject,  of  course,  to  revision,''  but  in  the 
mean  time  that  it  is  ^'  sufficient  for  the  Baron  de  Biel  to 
act  upon." 
Now,  it  is  to  be  observed  that  there  was  no  stipulation 


(p)  Stgfra,  p.  54, 
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ISlfi.         whatever  as  to  the  time  when  tbe  mBrrikge  wsa  to  take 
HAMHcas-    pl*«-    I*>  '"  *■«*>  did  not  Uke  place  till  bIx  or  aeiren 

■■■T  weeks  after  tbe  arrangement  had  been  entered  into.  Dnr- 
BHriin  i°S  ^^^  whole  of  that  time  no  intimation  wag  given,  ather 
Di  Biiu  o„  fi,e  p^rt  of  the  brothers  or  of  the  father,  that  they  de- 
sired any  reyuiion  of  this  agreement,  that  they  deaiied 
any  alteration  whatever  to  be  made  in  it ;  there  was  no 
suggestion  or  intimation  of  that  kind ;  and,  under  these 
drcumstances,  after  the  lapse  of  six  or  seven  weelu,  the 
marriage  took  place. 

It  is  stated  that  a  letter  was  written  by  Mr.  Andfevs 
T'Aonuon,  aa  it  te  suggested,  by  the  authority  of  the  father, 
to  the  Baron  de  Biel,  telling  him  not  to  celebrate  tbe  mar- 
riage until  after  the  settlement  had  been  executed  (9),  and 
from  that  it  is  aasunied  that  it  was  a  wrongful  act  on  the 
part  of  the  Baron  de  Biel  and  of  the  daughter  to  celebrate 
that  marriage  before  the  settlement  had  been  actually  ex- 
cuted.  Now,  when  you  come  to  consider  that  letter,  it 
amounts  to  nothing  more  than  this  : — the  writer  states, 
"  no  doubt  you  are  very  impatient  to  marry  ;  you  will 
think  the  mterval  tedious;  but  you  will  recollect  that, 
until  the  settlements  are  executed,  if  you  marry  before 
their  execution,  they  will,  by  the  law  of  England,  be  alto- 
gether void."  There  was  no  intimation  whatever  in  that 
letter  that  the  fathw  wished  to  depart  from  the  agreemeut 
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pears  to  have  been  mistaken.    I  do  not,  under  these  cir-         18-15. 
cumstances,  apprehend  that  that  letter  can  possibly  have     Hammbrs- 
any  weight  in  this  case.  ley 

Then,  after  the  marriage  took  place,  did  the  father  com-  q^^^^ 
plain  that  no  opportunity  had  been  afforded  for  revision?  ^^  ^iel. 
Did  he  suggest  that  he  wished  any  alteration  to  be  made 
in  the  terms  of  the  settlement  ?  Was  there  any  admission 
of  that  kind  ?  Did  he  complun  that  the  marriage  had 
been  celebrated  at  too  early  a  period?  Nothing  of  the 
kind.  The  parties  came  over  to  this  country ;  they  were 
well  received  by  the  father,  and  preparations  were  made 
for  executing  the  settlement,  and  it  does  not  appear  that 
the  slightest  complaint  was  made  during  that  interval  as 
to  the  time  when  the  marriage  was  celebrated,  or  as  to 
their  having  anticipated  the  execution  of  the  settlement, 
nor  any  intimation  whatever  that  the  parties  desired  any 
change  or  alteration  in  the  settlement  in  pursuance  of  that 
reservation  of  a  power  of  revision,  upon  which  so  much 
observation  has  been  made. 

Now  then  as  to  the  settlement  itself,  and  the  trans* 
action  which  took  place :  the  draft  was  prepared  by 
Mr.  fPordsworth  and  his  partner.  The  parties  met  at  the 
house  of  the  solicitor,  for  the  purpose  of  approving  of  the 
draft.  The  parties  who  so  met  were  the  Baron  de  Biel 
and  Mr.  Andrew  Thotnton.  The  draft  was  read  over,  and 
much  canvassed  and  considered.  It  related  only  to  the 
settlement  of  the  first  10,000/.  Attention  was  only  di- 
rected to  that  subject ;  but  after  the  terms  had  been  so 
settled  with  respect  to  that  sum,  with  the  entire  appro- 
bation of  both  parties,  then  a  conversation  took  place  be* 
tween  the  Bavon  de  Biel  hnd  Mr.  Andrew  Thomson^  which 
has  been  referred  to  in  the  course  of  the  argument,  lliat 
conversation  related  to  the  10,000/.  that  was  to  be  settled 
by  the  wilL  The  Baron  de  Biel  said  ^*  no  notice  has  been 
taken  of  that  10,000/.''  This  is  the  distinct  evidence  that 
he  has  given  in  the  cause*     This  is  stated,  and  repeatedly 
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IMS.  Btated  in  the  letters  that  he  wrote  upon  the  nibject.  Mt 
H«MNBRS>     ^^  ^^^'■t  ^  b^  ^^  coming  away  from  Mr.  fFortUworth'i, 

■-■*  iu  cotiversation  with  Mr.  Andrew  Thomson,  and  having 

Barnn  stated  that  there  was  no  notice  taken  of  the  10,000^ 
PI  UiiL.  ^hicb  was  to  be  settled  hy  the  will,  Mr.  Andrew  TTitmwm 
said  his  father's  intentions  were  still  the  same,  there  had 
been  no  alteration  of  any  intention,  but  that  such  a  matter 
could  not  be  well  introduced  into  the  settlement;  and  tite 
gentleman  (Baron  de  Biel)  says  that,  *'  being  unacquainted 
with  the  laws  of  England,  he  took  for  granted  that  Mr. 
Thomson  was  right,  and  he  did  not  press  the  matter 
further,"  That  accounts,  therefore,  for  this  part  of  the 
arrangement  not  baring  been  introduced  into  the  aettle- 
ment.  I  do  not  find  any  contradiction  of  this  statement; 
on  the  contrary,  it  i&  rather  confirmed  by  the  testimony  of 
Mr.  ffordsworth.  Supposing  there  was  a  competitioa 
between  the  evidence  of  those  two  gentlemen,  what  are 
the  circumstances  of  the  case,  and  upon  whose  evidence 
would  your  Lordships  be  most  disposed  to  rely  ?  It  is 
quite  clear  that  the  Baron  de  Biel  bad  hia  attention 
directed  to  the  subject ;  he  was  one  of  the  parties  to  the 
conversation.  Mr.  ffordsioorth  saya  he  did  not  hear  what 
passed  from  the  Baron  d«  Biel;  or  if  he  did  hear  it,  he  heard 
it  so  imperfectly  that  he  can  give  no  account  of  it :  be  re- 
collected part  of  the  replymade  by  Mr.  ^ndreur  ThomaoK, 


CASES  IN  THE  HOUSE  OF  LORDS. 


77 


plaint  was  made  by  Mr.  Andrew  Thomson.  If  he  had 
thought  there  was  some  just  ground  of  complaint  of  that 
fact,  the  moment  the  Baron  de  Biel  had  said,  'Hhe 
10,000/.  to  be  provided  for  by  the  will  are  not  included 
in  the  settlement,''  he  would  have  said  immediately, 
**  Why,  by  your  marriage  you  have  prevented  the  alter- 
ation that  my  father  meant  to  make  in  the  arrangement ;" 
but  no  intimation  of  that  kind  was  given,  and  I  am  quite 
satisfied,  from  all  the  circumstances  of  the  case,  that  there 
never  was  any  intention  on  the  part  of  the  father  to  make 
any  alteration  in  the  terms  of  the  settlement,  but  that  the 
settlement  itself,  the  agreement  entered  into,  or  rather  the 
proposition  made  by  the  two  brothers,  was  throughout  to 
be  the  basis  of  the  settlement. 

If  that  be  so,  then  we  are  brought  to  the  consideration 
of  the  effect  of  that  arrangement.  And  what  does  the  fa- 
ther say  in  his  letter(r)  ?  He  brings  it  to  that  very  point. 
He  does  not  make  any  of  those  points  which  have  been 
urged  at  the  bar,  but,  after  considering  the  subject,  and 
reviving  his  recollection  by  looking  at  the  copy  of  the 
agreement,  he  says  he  conceives  it  must  be  settled  accord- 
ing to  the  legal  import  of  the  terms  that  are  contained  in 
the  agreement ;  and  he  puts  it  upon  that,  and  he  acquiesces 
in  it.  He  seems  disposed  to  assent  to  whatever  is  the  legal 
interpretation  of  these  expressions,  and  feels  that  he  is 
bound  by  them. 

Then  what  is  the  legal  effect  of  those  expressions  ? 
For  myself,  I  cannot  entertain  any  doubt  with  regard  to 
the  legal  effect  of  them.  In  the  first  place,  what  does  the 
instrument  purport  to  be  ?  It  is  not  a  loose  arrangement, 
but  it  is  an  arrangement  entered  into  apparently  with 
much  consideration.  It  says,  "  The  arrangement  pro- 
posed in  the  case  of  the  marriage  of  the  Baron  de  Biel 
with  Miss    Sophia   Poulett    Thomson    is    as    follows." 


1845. 
Hammbrs- 

LBT 

V. 

Baron 

DB    BiBL. 


(r)  Supra,  pp.  59  and  60,  note. 
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Then  the  parties  go  oo  to  state  what  the  arrangemeiit  u 
to  be,  and  they  come  at  but  to  this  particular :  "  Mr. 
John  Pottlett  T^onuoH  also  iatends  to  leave  a  further 
sum  of  10,000/.  in  bis  will  to  Miss  Thornton,  to  be  settled 
on  her  and  her  children,  the  dispositioD  of  which,  auppos- 
iug  Bfae  has  no  childreo,  will  be  prescribed  by  the  will  of 
her  father.  These  are  the  basis  of  the  arrangement  pro- 
posed, subject,  of  course,  to  rerision,  but  they  will  be 
sufficient  for  Baron  de  Biel  to  act  upon."  The  inatru- 
meat  begins  by  stating  that  these  are  the  proposed  arrange- 
ments, and,  after  stating  the  intention  with  respect  to  the 
will,  it  concludes  by  stating,  that  what  has  been  previously 
stated  is  the  basis  of  the  arrangements,  in  caae  of  the 
marriage  taking  place. 

How  is  it  possible  for  a  moment  to  consider  that  this 
was  not  to  be  regarded  aa  a  substantial  part  of  the  arrange- 
ment, that  was  to  influence  the  Baron,  to  operate  upon  his 
mind,  and  to  induce  him  to  form  this  alliauce  with  the 
daughter  of  Mr.  2'hotason  f  lie  does  not  say  nierety  that 
he  intends  to  settle  10,000/.  by  his  will,  but  he  points  out 
the  particular  form  of  that  settlement,  the  manner  in 
which  it  is  to  be  arranged,  and  eventually,  in  case  there 
should  be  no  children,  that  then  he  shidl  have  the  power  by 
his  will  of  disposing  of  the  property.  Does  that  look  like 
a  mere  voluntary  act,  which  was  not  at  all  to  be  obliga- 
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marriage  in  consequence  of  them,  if  be  bad  good  reason  to 
expect  that  it  was  intended  that  he  should  have  the  bene- 
fit of  the  proposal  which  was  so  held  out,  a  Court  of 
Equity  will  take  care  that  he  is  not  disappointed,  and  will 
give  effect  to  the  proposal.  This  is  stated  as  a  part  of 
the  arrangement ;  it  is  stated  as  the  proposal. 

Under  these  circumstances,  according  to  the  authorities 
that  were  referred  to  in  the  judgments  of  the  learned 
Judges  in  the  Courts  below^  I  conceive  this  case  comes 
clearly  and  distinctly  within  the  principle  to  which  I  have 
referred.  It  is  impossible  to  say  for  a  moment  that  it  was 
not  held  out  to  the  Baron  cfe  Biel  as  a  part  of  this 
arrangement,  that  10,000/.  should  be  left  by  will  for  the 
purpose  of  being  settled  upon  the  children  of  this  mar- 
riage. It  is  impossible  to  suppose  for  a  moment  that  that 
did  not  operate  upon  the  mind  of  the  Baron,  and  induce 
him,  with  reference  also  to  the  other  provisions  contained 
in  this  instrument,  to  celebrate  the  marriage ;  and  I  am 
sure,  under  these  circumstances,  your  Lordships  will  see 
the  propriety  and  equity  of  giving  effect  to  those  expec- 
tations. 

Upon  these  grounds,  my  Lords,  it  is  that  the  judgment 
below  was  pronounced ;  and  upon  these  grounds,  I  think 
it  may  satisfactorily  be  rested,  and  therefore  I  recommend 
your  Lordships  to  a£Birm  the  judgment  of  the  Court  below. 

I  say  nothing  upon  the  Statute  of  Frauds,  because  I 
understand  that  that  objection  has  been  distinctly  aban- 
doned by  the  learned  counsel;  therefore  that  objection 
being  out  of  the  way,  the  case  rests  upon  the  principles 
which  I  have  stated,  and  upon  these  principles  I  think  it 
ought  to  be  decided. 


1845. 
Haumkrs* 

LBY 

r. 
Raron 

DK  BiBL. 


Lord  Brougham. — I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  which  he  has  so  accurately  and 
so  luminously  taken  of  this  case.  1  certainly  was  one  of 
those  who  thought  it  unnecessary  to  trouble  the  counsel 
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1845.        for  the  respondent  to  addresB  us,  in  answer  to  tbe  able 

Hammieb-    AiK"™ct)^  which  both  tbe  learned  couoflel  have  presented 

1.BT  on  tbe  part  of  the  appellant.    With  every  anxiety  that  i 

Baron        c&sc  of  such  importance  ahould  be  fully  coneidered,  I 

■HI  fiiBL.      thought  it  was  not  required. 

The  question  which  was  rfused  below,  and,  to  a  certun 
degree,  argued  by  both  the  learned  counsel  here,  until 
very  late  in  the  day> — as  to  the  effect  of  the  Statute  of 
Frauds — is  now  out  of  the  field,  which  I  am  exceedingly 
glad  of,  as  the  case  is  relieved  of  a  considerable  degree, 
rather  of  length  than  of  difficulty,  inasmuch  as  I  have  no 
doubt  whatever,  upon  looking  into  it,  as  to  how  that  point 
ought  to  be  disposed  of. 

The  case  then  rests  entirely  upon  the  ground  upon 
which  it  is  material  to  consider  that  Mr.  John  Poulelt 
Thornton  himself  rested  it  in  his  letter  of  tbe  30th  of 
^pril,  1835,  nine  years  and  a  half  after  the  memorandum, 
amounting,  as  we  bold,  and  as  has  been  held  below,  to  a 
contract ;  I  am,  therefore,  to  deal  with  tbe  case  as  if  tbe 
authority  of  Messrs.  Andrew  Henry  TAonuon  and  CharUt 
Pouteft  Thomson,  were  admitted,  it  having  thus  been 
proved  by  tbe  adoption  of  the  father,  with  tbe  meinoran> 
dum  or  a  copy  of  it  before  him,  the  existence  of  which 
memorandum  he  had  not  forgotten,  though  be  may  have 
forgotten,  as  he  says,  the  particular  expressions  in  it.    I 
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himself  at  the  Bar,  arguing  his  own  case,  and  saying,  ^'  I 
admit  the  authority,  I  admit  the  execution  of  that  power 
given  by  me  to  my  two  sons,  but  I  call  upon  your  Lord- 
ships to  give  judgment  in  my  favour,  upon  the  legal 
import  and  effect  of  that  instrument,  which  they  so  by  me 
authorized  did,  under  my  instructions,  execute/'  That  is 
the  point  upon  which  we  are  now  to  consider  this  case — as 
if  Mr.  Thomson  were  here  demurring  in  point  of  law  to 
the  construction  put  by  the  Court  below  upon  the  instru- 
ment in  question^  but  giving  up  all  other  objections  in 
the  case. 

Now  it  is  very  much  to  be  considered  (and  I  the  more 
call  your  Lordships'  attention  to  this  point,  because  it  has 
not  yet  been  brought  to  our  attention,  although  we  should 
have  had  it  probably  from  the  other  side),  it  is  very  much 
to  be  considered  in  what  way  Mr. «/.  P.  Thomson  states 
this ;  for  I  am  by  no  means  clear  that,  if  the  obvious  mis- 
take,  into  which  he  falls  in  his  recollection  of  the  purport 
of  the  instrument,  had  been  removed,  and  if  his  mind  had 
been  cleared  up  upon  that  pointy  he  would  not  have  said 
there  is  an  end  to  the  question.  Suppose  he  was  here, 
and  he  had  just  repeated  here  what  he  says  in  his  letter  of 
the  30th  of  April y  J  835  ;  suppose  he  had  said,  ^^  The  im- 
pression on  my  mind  was  that  I  had  left  it  open  to  revi- 
sion.'' Oh  !  but  a  marriage  took  place,  says  Mr.  Kelly ^ 
(which  Mr.  Thomson  would  not  have  said)  and  that  pre- 
vented the  revision.  He  goes  on,  clearly  showing  that  he 
was  under  a  total  misapprehension  of  what  it  was  ;  he  says, 
*'  The  impression  on  my  mind  was  that  I  had  left  it  open  to 
revision  in  case  of  a  change  of  circumstances."  If  he  had  left 
it  open  to  revision  ^^in  case  of  a  change  of  circumstances,"  a 
question  might  arise  whether  he  would  not  be  right  in  his  con- 
tention here.  I  do  not  say  how  I  should  dispose  of  it,  if  that 
question  might  be  raised;  but  that  is  a  total  mistake :  he  had 
not  left  it  open  to  revision,  t;i  case  of  a  change  of  circum* 
stances.  The  fact  is  that  he  is  confounding  the  10,000/.  with 

VOL,  XII.  G 
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Hammbrs- 

LEY 

Baron 

DB  BlBIi. 
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1846.         the  200/.  a-year.  If  your  Lordaliips  will  obaervei  the  allow- 
HjtMHBRs-     *°*^^  °f  200/.  a-year  is  left  open  to  revision,  "  in  case  of  a 
''^^  change  of  circumstances,"  because  Mr.  Thomaon  says,  "  1 

Barnn  propose,  for  the  present,  to  allow  300/.  per  annum,  subject 
OB  DiBi..  ig  ^^2  possibility  of  a  reduction  in  that  sum  in  case  poli- 
tical or  other  circumstances  should  diminish  my  income." 
But  where  is  there  a  word  to  be  found  about  any  change  of 
circum stances  to  affect  the  disposition  of  the  10,000/.! 
There  is  nothing  of  the  kind ;  it  is  confined  to  the  200/.  But 
Air.  Thomstm,  at  &  distance  of  nine  years  afterwards,  and  at 
his  age,  and  not  having  till  lately  seen  a  copy  of  it,  had 
an  iiiaccumte  recollection,  nay,  an  inaccurate  perusal  of  it, 
(because  the  copy  was  before  him) ;  he  confounded  the 
two;  he  applied  the  words,  "change  of  circumstance*," 
which,  in  the  instrument  executed  on  his  behalf  by  bii 
sons,  are  confined  to  the  200/.,  which  wus  clearly  optional 
and  only  a  present  provision  ;  he  applied  that  expression 
to  the  10,000/.  I  have  luoked  in  vain;  (I  shall  be  glad  to' 
be  corrected  if  I  am  wrong,  for  it  weighs  very  much  upon 
my  mind  in  disposing  of  this  cai^e)  I  have  looked  in  vain 
through  that  instrument  of  the  22d  of  Uecetabtr,  1825,  to 
find  any  word  or  any  reference  whatever  to  a  change  of 
circumstances,  as  affecting  the  10,000/.  All  that  I  can 
find  with  reference  to  that  10,000/.  is  of  a  totally  diffeient 
nature.   That  sum  of  1U,000/.  was  to  be  *'  settled  on  her  and 


Hammers- 
let 

V. 

Baron 


CASBS  IN  THE  HOUSE  OF  LORDS.  89 

"It  was  a  part  of  my  arrangemcDt  tliat  I  was  to  liave  the  1345. 
benefit  of  a  power  of  revision  in  case  of  a  change  of  cir- 
camstances/'  But  I  should  say  to  him :  ^^  No,  Mr.  Thorn" 
Man,  please  to  look  at  what  your  sons  signed  for  you,  and 
you  will  find  you  are  mistaken  ;  there  is  not  a  word  about  db  Bieu 
change  of  circumstances,  there  is  only  *^  subject  to  revi- 
sion/' "Change  of  circumstances,  I  am  sure,"  he  would 
have  said,  "  isin  the  instrument/'  Yes,  I  should  have  re^* 
plied  to  him  ;  but  look,  you  will  find  that  you  are  con- 
founding the  two  parts  of  the  instrument  together,  the 
change  of  circumstances  applies  to  the  200/. ;  but  it  does 
not  apply  to  the  10,000/.  at  all.  "  I  see,*'  he  would  have 
Baid,  "  that  I  have  totally  mistaken :  I  am  entirely  wrong : 
my  argument  went  upon  a  false  impression  on  the  point.  1 
nee  clearly  now  that  ttiere  is  not  a  word  about  change  of 
circumstances,  but  only  subject  to  revision." 

My  Lords,  1  have  thought  it  ri^t  to  state  what  I  have 
stated  on  this  point,  because  it  is  one  which  had  not 
hitherto  been  brought  to  our  attention :  the  counsel  for 
the  appellant  had  no  interest  in  bringing  it  before  us.  I 
am  now  to  consider  whether  these  words,  *^  subject,  of 
course,  to  revision,"  would  make  any  difference ;  and  I  am 
clearly  of  opinion  with  the  Master  of  the  Rolls,  and  I  con- 
cur in  what  he  states  upon  that  subject,  and  which  is 
stated  by  him  so  clearly,  that  I  prefer  his  language  to  my 
own.  He  says  most  accurately  («),  *'  Until  Baron  de  Biel 
had  performed  his  part,  and  prior  to  the  marriage,  the 
whole  was  to  be  subject  to  revision,  but  no  revision  took 
place.  The  proposals  and  intention  thus  expressed  re- 
mained without  any  alteration  whatever  up  to  the  time  of 
the  marriage,  and  I  am  of  opinion  (in  which  I  entirely 
agree,)  that  the  proposals,  which  up  to  that  time  had  been 
subject  to  revision,  did  then,  by  the  acceptance  of  the 
Baron  de  Bielf  by  his  due  execution  of  the  required  settle*^ 
ment  on  his  part,  and  by  the  solemnization  of  the  mar** 

(«)  8  Beav.  478. 
g2 
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1845.         riage,  with  the  approbation  of  Mr.   Thornton,  become  aa 
Qauhirs.     *g'«cment  (according  to  all  the  cases),  which  Mr.  Thom- 
L>T         son  was  boaad  specifically  to  perform." 
Baron  My  noble  and  learned  friend  has  so  fully  pointed  out 

pi  BiBL.  the  grounds  upon  which  this  is  to  be  taken  aa  an  agree- 
ment within  all  the  casen,  and  according  to  the  funda- 
mental and  undoubted  principles  on  which  CourU  of 
Equity  have  always  acted  in  this  country,  that  I  bare  no 
occseion  to  go  further  into  that  branch  of  the  case,  baring 
relied  more  upon  that  point  which  had  not  been  previously 
remarked  upon.  But  it  is  to  he  observed  that  this  was  an 
act  of  a  very  formal  nature,  and  not  a  loose  and  casual  ar- 
rangement ;  and  when  we  have  been  pressed  by  the  learned 
counsel  with  the  argument,  which  no  doubt  has  its  foun- 
dation in  fact,  I  agree  that  these  are  the  things  which  ate 
very  commonly  said  when  suitors  come  for  a  man's 
daughters,  or  nieces,  or  wards,  or  persons  under  tfarir 
parental  care,  "  I  will  give  so  much,"  or,  "  1  will  settle  so 
much,  and,  besides  that,  you  will  take  into  your  account 
that  she  may  be  better  off  at  my  death."  That,  no 
doubt,  is  very  often  said,  but  is  it  common  to  put  it  into 
writing }  On  the  contrary,  if  a  suitor  were  to  say,  "  V/B 
you  have  the  goodness  just  to  put  the  last  part  of  yonr 
luud  observation  down  into  writing,"  the  old  geutleman 
would  say,  "  Oh,  no !  I  do  not  mean  to  bind  myself." 
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case  of  her  having  children ;  and  secondly,  providing  for         1845. 
the  case  of  her  not  having  children.    In  case  of  her  having    Hammbrs- 
children,  what  is  to  be  done  with  it  ?     It  is  to  be  settled         '-■^ 
on  her  and  her  children.      In  case  of  her  not  having       Baron 
children,  what  is  to  be  done  with  it  ?     The  disposition      ^*  ^^■^' 
will  be  prescribed  by  the  will  of  her  father,  so  that  he 
provides,  most  distinctly  and  clearly,  first,  for  the  event 
of  her  having  children,  in  which  case  it  is  to  be  settled  on 
her  children ;  and  secondly,  for  the  case  of  her  not  having 
children.   Now  as  to  the  case  which  was  put  by  Mr.  Kelly ^ 
and  pressed  upon  us  strongly,  of  persons  saying  vaguely, 
'^  I  intend  so  and  so ;  I  do  not  bind  myself,  but  1  intend 
to  do  so  and  so ;''  can  that  be  supposed  to  be  the  mean- 
ing of  a  man  who  says,  **  I  intend  to  leave  10,000/.  in 
my  will,  besides  this  10,000/.,  which  I  have  now  given; 
and  that  10,000/.  shall  be  settled  upon  her  children,  if  she 
has  any ;  and  if  she  has  no  children,  then  I  reserve  to  my- 
self the  power  of  disposing  of  it  as  I  please/'     According 
to  the  supposition,  there  was  no  occasion  to  reserve  such 
a  power,  for  it  was  all  to  be  revised ;  it  was  all  to  be  sub* 
ject  to  revision,  and  all  subject  to  his  own  option,  from  the 
essentially  ambulatory  nature  of  the  instrument.    No,  my 
Lords,  this  is  not  the  meaning  of  the  language  :  it  is  quite 
clear  that  it  is  a  great  deal  more  specific  and  more  precise, 
and  therefore  more  binding.     For  all  which  reasons  I  say 
that,  in  answer  to  the  argument  of  the  learned  counsel, 
pressing  us  with  what  is  no  doubt  the  common  practice  of 
parents  in  these  cases,  if  another  case  were  to  arise  to- 
morrow, in  which  a  parent,  instead  of  holding  out  a  general 
and  vague  hope,  opes  successionisj  and  nothing  more,  holds 
out  a  promise  in  distinct  terms ;  where  the  very  sum  is 
stated— which,  by  the  way,  is  very  seldom  stated,  it  is  very 
common  to  say,  **  You  will  be  the  better  for  my  will,  for 
I  will  leave  you  something;"  but  I  never  recollect  any 
person  saying,  **  I  will  give  you  10,000/.,"  any  more  than 
"  I  will  give  you  10,000/.  3  Per  Cent.  Consolidated  Bank 
Annuities :"  when  the  sum  is  specified,  it  does  not  sound 
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184S.        to  be  only  in  hope  but  in  promises,  not  only  in  intentkm, 

Hamhbrb*     b^i^  i'^  contract. — Then,  if  a  case  arises  in  which  a  petsoa 

LBT  snya,  not  generally  in  loose  and  rague  language,  bat  spe- 

Baron        cifying  the  rery  sum,  which  is  one  circumstance  here, 

Di  BiEL.      gjjj  If  |,Q  adds,  I  will  settle  in  such  a  way  on  you  and 

your  children ;  but  if  you  have  no  children,  then  I  reaem 

to  myself  the  power  to  dispose  of  it  by  my  last  will ;  my 

answer  to  the  case  put  by  the  counsel  is,  "  Bring  mc  an 

instance  of  that  kind,  and  I  shall  be  of  the  same  opinion, 

probably,  that  I  am  with  reepect  to  this  case." 

Upon  these  grounds,  therefore,  I  am  clearly  of  ojnnioB 
that  the  judgments  of  the  Courts  below  are  correct  and 
well  founded.  I  adopt  all  the  arguments  of  the  Judges 
below — with  the  single  exception  of  a  little  mistake,  com- 
mitted, in  point  of  fact,  with  respect  to  the  practice  of 
auctioneers  (/),  which,  however,  becomes  quite  immateriil 
to  take  the  case  out  of  the  Statute  of  Frauds. — I  am  dearly 
of  opinion  with  them,  agreeing  in  all  their  arguments,  and  in 
addition  to  the  arguments  which  they  have  urged,  npoa  the 
reasons  which  have  occurred  to  my  own  mind,  which  1  hsTc 
thus  stated  at  length,  as  the  importance  of  the  case  seemed 
to  require,  and  as  we  have  not  heard  the  respoadenfi 
arguments.  For  these  reasons,  and  upon  these  grounds,  I 
enUrely  concur  in  the  view  of  the  ease  taken  by  my  nobk 
and  learned  friend  on  the  woolsack,  that  your  LordBbips 
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they  were  so,  it  was  not  only  right,  but  it  was  their  duty 
to  brint^  them  before  the  Court  of  last  resort.  I  am  sure 
that  there  is  nothing  that  appears  in  this  case  at  all  dero- 
gatory to  the  honour  of  that  most  respectable  family  (the 
Thnmsons)^  who  have  brought  this  appeal  (u). 

At  the  same  time  I  am  bound  to  say,  notwithstanding 
the  very  able  arguments  by  the  two  counsel  on  the  part  of 
the  appellants,  that  I  do  not  entertain  the  slightest  doubt 
whatsoever  on  the  subject ;  and  I  think  that  it  would  be  a 
waste  of  the  public  time  if  we  called  on  the  counsel  for 
the  respondent  to  answer  their  arguments. 

With  regard  to  the  Statute  of  Frauds,  the  learned  coun- 
sel has  abandoned  that  ground  of  objection,  and  I  think 
he  was  perfectly  justified  in  abandoning  it,  because  1  think 
it  cannot  be  supported.  There  can  be  no  doubt  that  an 
authority  may  be  delegated  by  a  principal  to  an  agent,  or 
to  agents,  to  execute  an  agreement  in  this  form,  which 
would  be  binding  on  the  principal ;  and  whether  the  signa- 
ture is  proper  or  not,  must  depend  upon  the  authority  that 
is  given.  The  learned  counsel  could  not  at  all  deny  the 
proposition  that  an  authority  might  be  given  by  a  principal 
to  an  agent  to  execute  an  instrument  in  this  form,  which 
would  be  binding  on  the  principal.  If  that  be  so,  there  is 
the  most  convincing  evidence  here  under  the  hand  of  Mr. 
«/.  P.  Thomson^  that  he  did  give  that  authority,  because 
having  a  copy  of  the  agreement  before  him,  he  writes  in 
Aprily  1835,  a  letter,  in  which  in  plain  words  he  inti- 
mates that  his  sons  had  authority  to  enter  into  this  agree- 
ment on  his  behalf,  and  he  thus  brings  it  merely  to  a 
question  of  the  legal  construction  of  the  instrument.  He 
says  that  as  different  opfnions  had  been  given  by  lawyers 

(ti)  His  Lordship  added  other      ed  his  entire  concurrence,  ob- 


observations  on  the  integrity 
and  ability  of  /.  P.  Thomson 
and  bis  late  deceased  son  C.  P. 
Thomson,  (Lord  Sydenham,)  in 
which  Lord  Brougham  express- 


serving  also,  that  the  appellant 
being  an  executor  and  trustee, 
without  any  personal  interest, 
was  perfectly  justified  in  bring- 
ing the  appeal. 


1845. 
Hammbrs- 

LEY 

r. 
Baron 

DE  BiBL. 
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lB4fi.  he  waB  then  reluctant— and  he  was  perfectly  justified  in 
HAUHERa.  iKing  reluctant — &t  that  time  to  advance  this  second  sum 
^"  of  10,000/.,  which  should  be  secured  to  the  Baron  ifc 
BaroD  Jiiel't  family.  His  daughter  was  dead,  leaving  a  single 
Ds  fiiEL.  child,  and  he  reasonably  thought  that,  looking  to  the  ex- 
pectations  and  interests  of  his  descendants,  he  could  more 
equitably,  as  he  thought,  dispose  of  that  property,  which 
it  was  slill  open  to  htm  to  do,  among  other  members  of  hit 
family.  That  child  of  his  daughter  was  sufficiently  pro- 
Tided  for  by  the  10,000/.  that  had  been  settled.  But  at 
the  same  time  he  brings  it  to  a  question  merely  as  to  the 
legal  construction  of  the  instrument. 

Now  this  instrument  being  to  be  considered  as  made  bj 
the  authority  of  Mr.  Thonuon  himself,  what  Tf»sonable 
doubt  can  be  entertained  that  he  was  bound  by  it  to  leave 
by  bis  will  the  second  10,000/.,  just  as  much  as  to  settle 
the  first  10.000/.? 

I  think  that  the  doctrine  laid  down  fay  Lord  Cottettham 
is  fully  supported  by  the  authorities  which  ha^-e  been 
cited :  "  A  representation  made  by  one  party  for  the  pur- 
pose of  influencing  the  conduct  of  the  other  party,  and 
acted  on  by  him,  will,  in  general,  be  suffiaent  to  entitle 
him  to  the  assistance  of  this  Court  for  the  purpose  of 
realizing  such  representation  (f )."  Of  course.  Lord  Cot- 
tenham  is  here  speaking  of  negotiations  in  reference  to 
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this  doctrine  has  been  laid  down,  ai\d  I  think  has  been 
most  properly  laid  down^  and  ought  to  be  acted  upon. 

But  there  is  much  more  here  than  a  mere  representation 
made  by  one  party  for  the  purpose  of  influencing  the  con-* 
duct  of  the  other  party^  because  this  is  really  a  formal 
instrument,  both  with  regard  to  the  first  10,000/.  and 
with  regard  to  the  second  10,000/.  With  regard  to  the 
200/.  a  year,  that  was  to  be  entirely  discretionary,  but 
with  regard  to  the  10,000/.,  I  see  no  distinction  that  can 
be  made  between  the  first  10,000/.t  which  was  to  be  set- 
tled in  Mr.  Thomsoh*s  lifetime,  and  the  second  10,000/., 
which  he  was  to  leave  by  his  will.  They  were  both  to  be 
given  as  a  provision  for  his  daughter  and  for  her  children. 

I  think  that  Mr.  Kelly  felt  that  so  strongly  that  he  was 
driven  to  rely  on  the  words  that  occur  here,  ^'  subject,  of 
course,' to  revision.' '  Of  course  he  did  not  at  all  pretend 
to  say  that  this  second  10,000/.  was  to  depend  on  a  change 
of  circumstances,  but  he  relied  on  the  words  '^  subject,  of 
course,  to  revision."  When  was  this  revision  to  take  place  ? 
Mr.  Kelly  places  great  reliance  on  the  letter  of  Mr.  Charles 
Poulett  Thomson  {suprOy  p.  59).  Upon  that  letter  I  put 
entirely  the  same  construction  as  my  noble  and  learned 
friend  the  Lord  Chancellor  has  put.  But  Mr.  Kelly  need 
not  be  at  all  alarmed  at  the  idea  of  the  doctrine  being  laid 
down  by  this  House,  that,  after  a  conditional  contract  has 
been  entered  into  by  a  father  with  the  suitor  of  his  daugh- 
ter, with  the  contingency  attached  of  his  afterwards  having 
the  opportunity  of  revising  it,  or  changing  the  conditions, 
the  daughter  and  the  suitor  may  run  away  next  morning 
to  Gretna  Green,  and  so  deprive  him  of  the  opportunity 
that  he  had  of  modifying  the  contract.  There  is  not  the 
smallest  pretence  for  saying  that  any  such  doctrine  can 
result  from  our  affirming  the  decree  of  the  Court  of  Chan- 
cery in  this  case.  Just  observe,  the  conditions  that  were 
to  be  performed  were  the  settlement  to  be  made  by  the 
Baron  de  Biel  on  Miss  Thomson.  That  is  done.  The  500/. 
a  year  was  thereby  settled  upon  her,  so  that  she  would 


1845. 
Hammers- 
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t815.         clearly  be  entitled  .to  that  sum  if  she  had  ■arriTed  her 

M4HH«M-     biuband.     No  complaint  n  made  of  the  marriage  beiog 

i-'T  picmature,  and  no  complaint  could  have  been  made,  be- 

BaroQ        CRtue  no  injury  accrued  either  (o  Miss  T/iomson  or  to 

tiB  BiKi..      iier  relations.     All  has  been  done  by  the  Baron  de  Biel 

which  they  expected  that  he  should  do,  and  that  ia  to 

settle  upon  her  this  sum  of  500^  a  year. 

Under  these  circumstances,  it  seems  to  me  that  the 
decree  of  the  Master  of  the  Rolls,  affirmed  by  the  Loid 
Chancellor,  is  perfectly  according  to  the  doctrine  which 
has  hitherto  prevailed  in  Courts  of  Equity,  and  does  not 
ftt  all  extend  it ;  and  I  think  that  we  should  infringe  on 
a  very  useful  and  necessary  rule,  if  we  were  not  to  hold 
in  this  case  that  the  contract  is  binding,  and  that  this 
second  sum  of  10,000/.  must  now  be  settled  on  the  issue 
of  the  marriage. 

As  to  what  took  place  when  the  settlement  was  exe- 
cuted, I  own  it  seems  to  me  to  be  rather  immaterial,  be< 
cause  we  are  considering  the  interests  of  the  issue.  This 
bill  is  filed  by  the  child  of  the  marriage,  therefore  the 
interest  of  that  child  could  not  at  all  be  prejudiced  by 
what  took  place  when  that  settlement  was  executed.  If 
there  never  had  been  any  settlement  on  the  faith  of  this 
agreement  of  December,  1825,  that  agreement  alone  would 
have  been  a  sufficient  foundation  for  this  bill,  which  is 
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William  Purves 
William  Landell 


Appellant. 
-  Respondent. 


An  attorney  or  law  agent  is  only  reiponsible  in  damages  to  his 
client  for  gross  ignorance  or  gross  negligence  in  the  perform- 
ance of  his  professional  services. 

A  declaration,  or  a  summons  against  an  attorney  or  a  law  agent, 
to  recover  damages  for  loss  occasioned  by  kis  management  of  a 
cause,  must  charge  gross  ignorance  or  gross  negligence,  or  must, 
at  least,  contain  allegations  of  facts,  from  which  the  inference  is 
inevitable  that  the  defendant  has  been  guilty  of  one  or  the  other. 

The  law  as  to  both  these  matters  is  the  same  in  England  and  in 
Scotland. 


1845. 
March  10. 


Attorney : 

Ijow  Agent 

PleatUng, 


ff^ 


1  HI8  was  a  suit  instituted  by  Landell  to  recover  from 
PurveSy  who  was  a  writer  to  the  Signet,  compensation  for 
the  loss  occasioned,  as  it  was  alleged,  by  his  improperly 
conducting  a  previous  suit  (a),  in  which  he  had  acted  as 
law  agent  for  landell.  The  summons  contained  allega- 
tions to  the  following  effect : — Mark  Landellj  of  Colding- 
bam  Hill,  the  uncle  of  the  respondent,  was,  at  the  time  of 
his  death,  which  happened  many  years  ago,  proprietor 
of  an  estate  in  Jamuca  and  of  the  negroes  on  that  estate. 
He  left  a  widow,  Margaret ^  and  a  daughter,  Hannah 
Landell^  him  surviving.  By  the  law  of  Jamaica  the 
widow  was  entitled  to  one-third  of  the  estate  in  life-rent, 
the  fee  thereof  being  vested  in  the  daughter,  subject  to  the 
life- rent  interest  of  her  mother.  Hannah  Landell  died 
on  the  13th  of  March,  1833,  and  the  respondent,  who  was 
her  heir  at  law,  then  became  entitled  to  the  estate,  subject 
to  the  life-rent  of  the  widow.  The  compensation  payable 
under  the  Slavery  Abolition  Act,  in  respect  of  the  negroes 
on  the  estate  of  Mark  Landell,  amounted  to  1,000/.,  and 


(a)  Landell  v.  Landelly  16  Dunl.,  Bell.,  &  Murr.,  388. 


Laudkll. 
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]tM6.  fniliam  Landell,  as  his  heir  at  lav,  asserted  himself  to 
FuRVE>  ^^  eotitled  to  receive  two-thirds  of  that  sum,  or  720/.,  as 
BOOH  as  the  compeusation  was  awarded,  and  to  have  the 
remaioing  third  invented  for  his  ultimate  henefit,  but  subject 
to  the  life-interest  of  the  widow.  The  whole  of  the  com- 
pensation tnouey  had  been  claimed  in  Jamaica  hj  the 
widow,  who  was  at  the  time  resident  there,  and  bad  beeD 
paid  orer  to  her.  In  July,  1B36,  she  came  to  reside  at  the 
viUage  of  Ayton,  in  the  county  of  Berwick ;  and  fFitliam 
Landell  then  employed  Purves  aa  his  professional  agent, 
that  he  might,  as  such,  advise  and  adopt  wh^t  legal  mea- 
sures were  necessary  for  making  her  amenable  to  the 
Scotch  Courts,  in  order  that  he  might  recover  from  her 
the  money,  which  he  contended  she  had  improperly  re- 
ceived. Purves  recommended  an  application  for  a  borda 
warrant  to  compel  her  appearance,  and  represented  that 
this  mode  of  procedure  was  proper  and  legal ;  and  he,  being 
a  regularly  licensed  agent  or  procurator  before  the  sheriff 
Court  of  that  county,  Landell  relied  on  the  accuracy  and 
correctneBS  of  bis  representation  h.  Landell  accordingly 
lodged  the  regular  information  with  the  sheriff  clerk 
of  Berwickshire;  and  Purves  obtained  a  warrant  in 
favour  of  Landell,  to  arrest  the  person  and  goods  of  Mrs. 
Landell  "  until  she  shall  find  sufficient  caution  acted  in 
the  Sheriff  Court  books  of  Berwickshire,  that  the  debt  due 
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ciled  in  Scotland^  nor  having  any  property  or  effects  in  it, 
is  not  within  the  jurisdiction  of  the  Court  of  Session,  and 
the  irregular  and  illegal  proceedings  which  were  adopted 
to  force  her,  the  said  defender,  within  the  jurisdiction  of 
the  Scotch  Courts,  are  altogether  ineffectual  for  that  pur- 
pose/* The  Lord  Ordinary  adopted  this  preliminary  de- 
fence, and  reported  the  case,  with  his  opinion,  to  the  Court 
of  Session ;  and  the  Lords  there,  concurring  with  him, 
pronounced  the  proceeding  to  be  irregular  and  void,  and 
dismissed  the  suit  with  expences.  These  expences 
amounted  to  above  121/.,  which  Landelli^dlA  to  Mrs.  2/an- 
dell^  and  60/.,  which  he  paid  to  his  own  agent.  Mrs.  2/an- 
dell  afterwards  brought  an  action  of  false  imprisonment 
against  both  Landell  and  the  sheriff  clerk,  and  recovered 
damages,  as  against  the  former,  to  the  amount  of  1)00/., 
and,  as  against  the  latter,  to  the  amount  of  300/.  (&).  The 
summons  in  the  present  suit  therefore  prayed  that  Purves 
might  be  declared  liable  to  make  good  to  Landell  the 
sums  of  money  which  he  had  thus  paid,  or  become  liable 
to  pay,  in  consequence  of  the  irregularity  of  the  warrant, 
together  with  the  costs  of  this  suit. 

PurveSf  in  addition  to  a  defence  on  the  merits,  put  in 
pleas  in  law,  in  which  he  contended  that  the  summons 
did  not  set  forth  a  legal  cause  of  suit ;  that  it  only  alleged 
that  the  proceedings  had  been  held  insufficient,  but  did 
not  allege  that  he  (Purves)  had  exhibited  gross  ignorance, 
or  want  of  professional  skill,  or  had  departed  from  any  es- 
tablished rule,  or  violated  any  acknowledged  practice  of 
the  Court,  or  that  he  had  been  guilty  of  gross  neglect  in 
the  conduct  of  the  judicial  proceedings  against  Mrs. 
LandelL 

The  case  came  before  Lord  Cockbum^  as  the  Lord 
Ordinary,  who  being  of  opinion  that  the  summons  did  not 


1845. 

PURVII 

V. 

Landkll. 


(b)    Landell  ▼.   Landell  and  Bell.  3  Dunl.,  BeU,  M.,  Ss  D., 
p.  819,  (1841). 
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1845.        present  a  relevant  case  for  the  relief  sought,  dumbaed  H 

PuRVBs       ^^  expences.  The'cause  was  brought  by  a  recluming  note 

"•  before  tlie  Lords  of  the  second  division  of  the  Court  d 

Session,  who,  by  a  decree  of  27th  May,  1642,  altered  this 

interlocutor,  found  the  sumnionfl  relevant,  and  remitted 

the  cause  to  the  Lord  Ordinary  to  proceed  therein  (e). 

This  was  the  decree  appealed  against. 

The  Lord  Advocate  and  Mr.  Turner  for  the  appellant 
—A  solicitor  is  not  responsible  for  the  failure  of  a  case 
entrusted  to  his  management  when  he  pursueH  the  ordi- 
nary and  accustomed  course  in  the  conduct  of  it,  nor  is  he 
liable  except  for  gross  ignorance  or  negligence,  Baikie  t. 
ChandleM  (d).  To  make  him  liable  there  must  be  either 
a  manifest  want  of  skill,  or  great  negligence.  Neither  of 
these  is  charged  here.  The  summons  here  does  not,  upon 
the  facts  stated,  raise  the  question  of  negligence,  or  (rf 
want  of  skill ;  yet  it  ought  to  do  so,  and  it  ought  to  set 
forth  all  the  facts  that  are  material  to  constitute  the  ground 
of  action.  This  want  of  a  suflScient  allegation  of  a  cause 
of  action  must  hare  been  felt  in  the  Court  below ;  for  Lord 
Moncrieff',  in  his  judgment,  said,  that  if  all  the  facts  utated 
were  found  as  stated,  he  doubted  whether  they  would  shev 
a  right  to  damages  as  against  the  agent  (e).  'lliere  is  no 
allegation  in  this  summons  of  gross  negligence,  nor  of  a 
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stated  J  it  is  clear  that  a  direct  allegation  of  gross  negli-         1845. 
gence  is  necessary*     Stuart  v.  Miller  (/),  Morrison  v.      Porves 
Ure  (g)f  Campbell  v.  Clason  (A),  a,nd  Donald  v.  Yeats  (t),  «'• 

,  liANDKLLa 

were  all  cases  in  which  such  an  allegation  was  made,  or 
the  facts  stated,  raised,  beyond  all  doubt,  the  charge  of 
gross  ignorance  or  negligence. 

Mr.  Kelly  and  Mr.  Anderson  for  the  respondent.— This 
case  depends  on  the  form  of  Scotch  pleading;  and  the 
question  is  not  whether  this  summons  discloses  what  in 
England  we  should  call  a  cause  of  action,  but  whether  the 
summons  is  sufficient  according  to  the  law  of  Scotland. 
The  cases  of  Stevenson  v.  Rowand  (j),  and  of  Lang  v» 
Struthers  (A),  shew  that  the  rules  of  pleading  are  not  the 
same  in  the  two  countries,  and  that  the  same  strictness 
which  we  require  here  is  not  necessary  there.     [The  Lord 
Chancellor. — Independently  of  the  question  of  pleading,  I 
am  not  able  to  understand  how  the  law  of  Scotland  and 
of  England  can,  upon  this  subject,  be  different  from  each 
other,  when  you  advert  to  the  principle  stated  by  Lord 
Mansfield,  in  Pitt  v.  Yalden  (/),  namely,  that  '^  an  attor- 
ney ought  not  to  be  liable  in  cases  of  reasonable  doubt," 
as  that  on  which  his  liability  is  to  rest.     Do  you  mean  to 
say,  that  for  every  mii^take  committed  by  an  attorney  in 
the  conduct  of  a  cau'se,  his  client  may  claim  damages  ?] 
The  argument  is  hot  meant  to  be  carried  quite  to  that 
extent,  but  still  it  is  clear  that  an  attorney  may  be  respon- 
sible even  for  the  damage  occasioned  by  the  loss  of  the 
subject  matter  of  the  suit,  or  of  any  other  proceeding 
where  such  loss  has  been  the  result  of  his  ignorance  or 

• 

(/)3Dunl.,Bell,M.&D.,255.         O')  2  Dow  &  Clark.  104. 
(g)  4  Shaw  &  Dun!.,  656.  (k)  2  Wils.  &    Shaw,  563, 

(A)  1  Dunl.,  Bell.  &  Murr.,  Fac.  CoU..  2  Feb.,  1826. 
p.  270  ;  2  Id.,  p.  1113.  (/)  4  Burr..  2060. 

(0  1  Dunl.,  Bell,  &  M.,  p. 

104Q 


Landii^l. 
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iai5.  negligence;  Bulkely  v.  Wtlford  (m),  Donaldson  r.  Hal- 
PusvBB  '^"^  (")'  ^^^  ^^  ^  events  it  is  clear  that  there  is  a  dia- 
tinction  between  the  right  of  a  client  to  clum  damages  ia 
respect  of  money  which  he  might  have  obtained  but  for  the 
error  on  the  part  of  the  attorney,  and  hie  right  to  recover 
back  the  costs  which,  as  a  consequence  of  that  error,  he 
has  been  compelled  to  pay  to  the  opposite  party.  The 
money  out  of  pocket  he  must  he  entitled  to  recover.  [Lord 
Brougham. — That  is  to  say,  that  the  attorney  may  not  be 
held  to  have  guaranteed  the  success  of  the  suit,  but  muit 
be  held  to  have  guaranteed  the  costs  out  of  pocket.  7%e 
Lord  ChanceUor. — The  injury  being  the  same,  thou^ 
assuming  different  shapes  and  forms].  That  does  seem 
to  be  so,  hut  the  identity  is  in  appearance  only.  The  two 
things  are  perfectly  distinct  from  each  other.  Id  Grahamt 
V.  Alison  (o),  it  was  held  that  an  agent  who  had  mis- 
taken his  course  of  proceeding,  but  had  followed  the 
usual  practice  in  the  case  which  was  entrusted  to  him, 
could  not  be  held  responsible  for  the  damage  occasioned 
by  the  loss  of  the  subject  matter  of  the  suit,  but  wat 
responsible  for  the  expences  which  had  been  incurred. 
That  shews  that  the  decision  here  is  not  to  be  governed 
by  the  rules  of  English  law,  and  eatablishes  the  distinction 
already  contended  for,  because  there,  Mr.  jilison,  the  attor- 
ney, though  not  held  bound  to  make  good  the  loss  of  the 
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Rotoand  {g),  warrants  him  ia  doing  so,  and  so  does 
Hart  V.  Frame  (r),  for  in  those  cases  there  was  no 
direct  allegation  of  gross  negligence  or  want  of  ordinary 
professional  skill.  In  fFood  v.  Fullarlon  {s),  a  writer, 
employed  to  raise  horning  and  caption,  was  held  liable  to 
bis  client,  against  whom  the  debtor  had  brought  an  ac*^ 
tion,  because  the  messenger  denounced  the  debtor  before  the 
lapse  of  six  days.  It  is  clear,  therefore,  that  where  there 
has  been  something  done,  even  by  the  authorised  agent  of 
the  writer,  which  induces  a  damage  to  the  client,  the  latter- 
may  recover  such  damages  against  the  writer*  The  law 
agent  will  not  be  protected  even  where  he  has  pursued  the 
usual  course,  should  that  course  turn  out  to  be  erroneous, 
and  to  occasion  damage  to  his  client ;  Hart  v.  F)rame  (r)« 
The  statement  of  the  facts  which  constitute  the  miscon<-^ 
duct  of  the  agent,  and  shew  his  negligence  or  want  of 
skill,  is  sufficient,  without  a  formal  allegation  that  he  has 
been  guilty  of  misconduct.  Such  an  allegation  would  be 
useless  without  the  statement  of  the  facts ;  and  the  mere 
absence  of  that  allegation  cannot  defeat  the  party's  right 
to  recover,  when  the  facts  themselves  are  clearly  set  forth. 
They  are  clearly  set  forth  here,  and  the  judgment  of  the 
Court  below  must  be  sustained.' 


IS4S. 

PURVSS' 

Landell. 


Lord  Brougham, — My  Lords,  in  this  case  I  move  your 
Lordships  to  proceed  to  reverse  the  interlocutor  of  the  Court 
below,  without  hearing  the  learned  counsel  for  the  appellant 
in  reply.  I  never  saw  a  case  which  stood,  in  my  opinion, 
upon  clearer  grounds.  The  learned  Judges  of  the  Court  below 
were  very  much  divided  in  opinion  upon  this  case.  It  is  a 
great  mistake  to  represent  it  as  one  in  which  there  was  no 
very  great  difference  of  opinion ;  Lord  Cockbum  clearly 
expressing  an  opinion  against  this  action,  and  the  Lord 


(q)  2  Dow  &  Clark,  104. 
(r)  Ante,  VoL  VI.,  p.  193. 

VOL.  Xlf. 


(s)  1710,  Nov.  28,   Morr., 
13960. 

H 


La5dbli~ 
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1846.  OrdiDary  (Lord  Jtffrnf)  leaning  the  ume  way.  Lord 
p^^,  Manerieff,  too,  went  a  great  deal  farther  than  merely  ex- 
prcHing  a  doubt  or  an  inclination  of  opinion,  becanie 
Lord  Moncrieff''t  opinion  upon  the  vtty  point,  the  saaio 
point  and  piTot  upon  which  thin  case  turns,  wai  that  the 
Court  was  wrong,  and  he  differed  with  the  Court,  and 
thought  that  there  ought  to  have  been  aa  the  record  u 
alle^tion  of  negligence. 

My  Lords,  I  apprehend  it  to  be  by  no  meant  a  tech- 
nical queetioii,  depending  upon  the  rules  of  pleading ;  it  if 
of  the  very  essence  of  this  kind  of  action  that  it  dependi* 
not  upon  the  party  having  been  advised  by  a  Bolicitorot 
attorney  in  a  way  in  which  the  result  of  the  proceedini; 
nay  induce  the  party  to  think  he  was  not  advised  propeiiy, 
and  may,  in  Fact,  prove  the  advice  to  have  been  emmconi ; 
— not  upon  his  having  received,  if  I  nay, so  ezpiew  it  in 
common  parlance,  bad  law,  from  the  solicitor ;  -aar  vpos 
the  solicitor  or  attorney  having  taken  upon  himself  to 
advise  him,  and,  having  given  enoneous  advioe,  advice 
which  the  result  proved  to  be  wrong,  and  in  conaeqaesee 
of  which  error,  the  parties  suing  under  that  mist^ce  wen 
derived  and  diaappointed  of  receiving  a  benefit.  Bat  it 
is  of  the  very  essence  of  this  action  that  tltere  should  be 
a  negligence  of  a  crass  description,  which  we  call  cnufo 
negligentia,  that  there  should  be  gross  ignorance,  that  the 
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friend  on  the  woolsack  has  referred  a  little  while  ago,  and 
which  is  also  referred  to  in  the  printed  papers.  It  was 
still  more  expressly  laid  down  by  Lord  Ellenborough  in 
the  case  of  Baikie  v.  Chandle8s{u)^  because  there  Lord 
JEllenborough  uses  the  expression,  ^^  an  attorney  is  only 
liable  for  crassa  negligentia  ; ''  therefore,  the  record  must 
bring  before  the  Court  a  case  of  that  kind,  either  by  stat- 
ing such  facts  as  no  man  who  reads  it  will  not  at  once 
perceive,  although  without  its  being  alleged  in  terms^  to  be 
erassa  negtigeniia — something  so  clear  that  no  man  can 
doubt  of  it;  or,  if  that  should  not  be  the  case,  then 
he  must  use  the  very  averment  that  it  was  craesa  n^li* 
gentia. 

I  will  not  go  so  far  as  to  say  that,  if  it  were  for  some 
very  gross  case,  such,  for  instance,  as  a  man  advising  bis 
client  that  his  oldest  legitimate  son  was  not  his  heir-at- 
law, — or  any  other  thing  which,  upon  the  face  of  it  shews 
gross  ignorance  of  the  A.  B.  C.  of  his  profession,  and  the 
most  crass  negligence  in  the  performance  of  his  profes- 
sional duty— in  such  a  case,  it  is  not  necessary  to  go  so 
fax  as  to  say,  that  that  would  not  be  equivalent  to  that 
which  is  wanting  here,  namely,  an  averment,  in  terms,  of 
impropriety,  of  breach  of  professional  duty,  or  want  of 
sufBicient  knowledge,  or  gross  and  crass  negligence.    It  is 
not  necessary  to  proceed  upon  that  supposition,  nor  to 
decide  whether  in  England  or  in  Scotland  a  declaration 
or  a  summons,  iu  a  form  like  the  present,  would  or  would 
not,  in  such  a  case,  be  sufficient;  for  aught  I  know,  it 
might ;  but  that  is  not  the  case  here.    It  is  merely  set 
forth,  that  a  border  warrant  was  issued ;  and  it  is  further 
stated,  that  a  personal  damnification  took  place.    That  is 
all.    There  is  no  statement  of  the  facts,  which  at  once 
explains  itself,  so  that  he  who  runs  may  read.     Nor  is 
there  a  statement  in  terras  that  there  was  gross  negligence. 
The  case  is  wholly  a  blank  upon  these  two  matters,  one 

(«)  3  Camp.  17. 
h2 


1845. 
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1846.        or  other  of  which  ought  to  appear  on  the  record,  oOier- 
PuRTKB      *'B^  *^^  action  does  not  lie. 

"•  Now  that  being  the  case,  I  cannot  go  into  the  alaraung 

doctrine  laid  down  by  the  Lord  Justice  Clerk  (v),  as  to  a 
supposed  distinction  between  error  in  cases  where  the 
Uberty  of  the  subject  is  concerned,  and  cases  of  a  different 
kind,  which  I  hold  to  be  quite  erroneous,  and  which  I 
think  is  not  accurately  reported.  It  is  sud  it  is  unneces- 
sary to  allege  that  Mr.  Purvea  was  guilty  either  of  want 
of  skill  or  of  negligence ;  it  is  enough  to  allege  that  what 
he  had  done  was  a  nullity. 

Now  the  mere  allegation  and  proof  of  such  a  fact  ai 
that  could  never  be  suffident ;  becaaae,  unless  a  great  deal 
more  is  proved,  you  may  just  as  well  say  that  in  every  noo- 
suit,  or  every  acUon  that  failed,  or  every  case  in  whid. 
what  is  called  an  infructuous  proceeding  has  taken  place, 
even  though  the  attorney  should  really  be  succeHsfiil  in 
the  case,  yet  that,  should  there  not  be  a  beneficial  reanh 
from  the  action,  that  circumstance  alone  would  make  the 
attorney  liable.  No  man  can  possibly  conceive  that  and) 
is  the  liability  of  an  attorney.  There  roust  be  considerable 
mismanagement,  considerable  ignorance,  and  the  absence 
of  attentive  conduct  in  general :  unless  it  is  grois,  tbe 
law  holds  that  it  is  sufficient. 

It  is  said  there  are  such  cases  here ;  the  case  in  Morri- 
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England  and  Scotland  In  those  respects.  That  is  not  the 
case ;  but  if  it  was  so^  the  argument  would  only  go  to  shew, 
that,  because  there  is  a  difference  in  one  respect,  that 
therefore  there  must  be  a  difference  in  the  other,  which 
is  a  very  unsatisfactory  mode  of  reasoning. 

It  is  contended  that  Mr.  Purves  had  notice  of  Lord 
Jfffrey^i  interlocutor,  which  was  against  him,  and  that 
therefore  he  was  bound  to  indemnify  his  client  from  the 
consequences  of  his  having  advised  him,  in  the  teeth  and 
in  the  face  of  that  interlocutor,  to  reclaim  to  the  Inner 
House.  It  would  be  his  bounden  duty  to  advise  him  not 
to  rest  satisfied  with  the  first  unfavourable  opinion,  and  to 
see  whether  it  was  well  founded.  If  it  were  not  so,  you 
might  just  as  well  say,  that  in  every  case  in  the  Courts 
below  where  the  decision  is  against  a  man,  and  from  which 
he  appeals  here,  that  if  it  is  affirmed  upon  appeal  there  is 
crass  negligence,  or  at  least  a  case  entitling  the  party  who 
has  lost  the  appeal  to  an  indemnity;  because  the  man 
who  was  served  with  the  notice  in  the  course  of  the 
business  was  aware  that  there  had  been  a  decision  against 
his  client  below,  and  therefore  he  ought  to  have  known 
that  his  client  could  not  succeed  upon  appeal.  Such  a 
doctrine  never  could  be  maintained. 

I  am  of  opinion,  upon  all  these  grounds,  that  there  is 
no  reason  to  support  the  interlocutor  of  the  Court  below, 
and  that  it  must  be  reversed. 


1845. 

PuRVES 

Lamdell. 


Lord  Campbell. — My  Lords,  I  am  extremely  sorry  for 
the  situation  in  which  Mr.  Landell  is  placed ;  but  we  must 
not  be  carried  away  by  feelings  of  compassion,  we  must 
be  bound  by  the  principles  of  law,  and  upon  those  princi- 
ples I  have  no  doubt  at  all,  that  Lord  Cockbum  and  the 
Lord  Ordinary  took  a  just  view  of  this  case,  and  that  we 
are  bound  to  sustain  their  decision. 

Now  what  is  the  action  we  are  to  determine  upon  ?  It 
is  an  action  in  which  William  Landell  complains  that  he 
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1845.  htcriag  broaght  bd  action  againat  Margaret  LaauUUf  Ml 
PuKTBS  tutTing  retained  Mr.  Purvea  aa  hia  profeuional  adviaeri  thrt 
.      "'  in  the  proceeding  of  that  action  aguaat  Margaret  Z^and^ 

Mr.  Purvetf  hia  profeMionat  adrtter,  wm  guilty  of  nut- 
conduct,  whereby  an  action  was  brought  againal  hiin  by 
Mrs.  Margaret  ZancUll,  and  damagee  and  coat*  were  r- 
coreredj  which  he  was  obliged  to  pay.  What  »  neceanry 
to  muntain  such  an  action  ?  Moat  undoubtedly  that  the 
professional  adnser  should  be  guilty  of  some  miseoDdoct^ 
some  fraudulent  proceeding,  or  should  be  chargeable  with 
gross  negligence,  or  with  groas  ignomocc.  It  is  only 
upoB  one  or  other  of  those  grounda  that  the  cUent  can 
ntfiintain  an  action  against  the  professional  advise.  Aad 
thus  far  it  is  quite  unuecessary  here  to  look  at  the  caae 
that  has  been  referred  to,  which  came  on  in  the  time  of 
Lord  Maiufietd,  because  there  the  action  was  to  recont 
back  money  which  had  been  paid  by  the  client  to  the  pto- 
fessional  udviaer.  It  was  a  totally  different  proccediag 
from  that  which  we  have  now  to  detennine  npoa. 

la  an  action  such  as  this,  by  the  client  agaiaal  Uk 
pfofieasiooal  adnser,  to  recover  damages  anttng  firooi  the 
miscfmduct  of  the  professional  adnser,  I  appr^end  these 
is  no  distinction  whatever  between  the  law  of  Scotlaad 
md  the  law  of  England.  The  law  must  be  the  same  in 
oil  countries  where  law  has  been  considered  as  a  a 
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determined.  Well  ihen^  this  may  happen  \n  all  gfadea  of 
the  profession  of  the  law.  Against  the  barrister  in  Eng- 
land, and  the  adrocate  in  Scotland,  luckily,  no  action  can 
be  maintained.  But  against  the  attcumey,  the  professional 
adviser,  or  the  procurator,  an  action  may  be  maintained. 
Bat  it  ii  only  if  he  has  bom  guilty  of  gross  negligence^ 
becaate  it  would  be  monstrous  to  say  that  he  is  respcm- 
rible  for  even  lalliag  into  what  must  be  oonsideEed  a  mis* 
take.  You  can  only  expect  from  hhn  that  he  will  be 
honest  and  dDigent  |  and  if  there  is  no  fault  to  be  found 
either  with  his  integrity  or  diligenee^  that  is  all  for  which 
he  is  answerable.  It  would  be  utterly  impossiUe  that 
you  could  ever  have  a  class  of  men  who  wotdd  give  a 
guarantee,  binding  themselves,  in  giving  legal  advice  and 
conductii^  suits  at  law,  to  be  always  in  the  right. 

Then,  my  Lords,  as  crassa  negligeniia  is  certainly  the 
gist  of  an  action  of  this  sort,  the  question  is,  whether  in 
this  summons  that  n^ligenoe  must  not  either  be  averred 
or  shewn  ?  This  is  not  any  technical  point  in  which  the 
law  of  Scotland  differs  from  the  law  of  England.  I 
should  be  very  sorry  to  see  applied,  and  I  hope  this 
House  would  be  very  cautious  in  applying,  technical  rules 
which  prevail  in  England  to  proceedings  in  Scotland. 
But  I  apprehend  that,  in  this  respect,  the  laws  of  the  two 
cotmtries  do  not  differ,  and  that  the  summons  ought  to 
state,  and  must  state,  what  is  necessary  to  maintain  the 
action;  this  summons  must  either  allege  negligence,  or 
must  shew  facts  which  inevitably  prove  that  this  person 
has  been  guilty  of  gpross  negligence.  Now,  here  it  is  not 
at  all  pretended  that  there  is  any  allegation  of  neg^%ence. 

Then  what  is  the  fact  shewn  from  whidi  negligence  is 
necessarily  to  be  inferred?  Why,  there  is  a  warrant, 
which  was  sued  out  by  Mr.  Purves  or  by  his  advice,  against 
Margaret  Landelly  while  she  was  living  in  Berwick,  upon 
the  borders  of  the  kingdom  of  Scotland,  she  not  being 
domiciled  in  Scotland,  but  being  domiciled  in  England* 


1845. 
Pdbvis 

17. 


Laxssll. 
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1S4S.  jt  vas  held,  that,  upon  that  groand,  that  warrant  wv 
PunTKB  void.  It  might  hare  been  subject  to  other  objections,  for 
aoytbing  I  know  to  the  contrary ;  but  it  was  held  void 
upon  that  ground,  that  she  neither  had  property  in  Scot- 
land nor  effects  in  it,  one  of  which  circumstances  was 
necessary  ad  /undandam  Jurisdictitmem;  nor  was  she 
domiciled  in  Scotland,  and  so  was  not  liable  to  be  sued  in 
the  Courts  of  Scotland.  It  was  upon  these  grounds  that 
tfae  warrant  was  held  to  be  insufficient,  and  tliat  the  action 
of  Landelt  against  Margaret  Landell  failed.  Was  that 
sufficient  to  make  a  case  for  an  action  agunst  the  attain 
ney,  when  the  qaestion  must  be,  was  he  guilty  of  negli- 
gence  ?  It  might  hare  been  proved  that  she  had  la^ 
property  in  Scotland.  He  might  have  been  told  that  she 
had  been  domiciled  in  Scotland.  He  might  have  beoi 
told  that  she  had  been  living  so  long  away  from  Bngland ; 
that  she  hod  abandoned  all  thoughts  of  returning  there, 
and  bad  removed  her  Household  Gods  to  Scotland,  and 
represented  that  as  her  domicile.  It  is  possible  he  might 
have  been  told  that  that  was  tfae  fact,  although  it  turned 
out  that  she  was  not  domiciled  in  Scotland,  and  had  no 
property  in  Scotland. 

How  then  can  we  inevitably  infer  from  the  simple  &ct 
of  the  warrant  being  found  bad,  that  Purvea  was  guilty 
of  gross  negligence  ?    He  may  have  been;  I  know  nothing 
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to  maintain  the  action,  nor  does  it  shew  &cts  that  raise  a 
necessary  inference  that  any  gross  negligence  did  exist. 

We  were  referred  to  a  case  to  shew,  that,  by  the  law  of 
Scotland,  it  is  not  at  all  necessary  to  allege  in  the  sum- 
mons that  there  has  been  negligence.  But  that  was 
where  there  had  been  a  clear  breach  of  duty.  The 
strongest  case  is  that  of  Stevenson  y.  Rowand  (y).  Now, 
when  we  examine  that  case,  as  set  out  by  the  appellant  in 
his  printed  papers,  it  appears  that  the  ground  of  action 
was  upon  that  summons  abundantly  set  out ;  because  the 
action  was  brought  for  the  breach  of  a  specific  duty,  which 
duty  was  set  out  upon  the  face  of  the  summons.  There 
is,  upon  the  face  of  the  summons,  an  allegation,  ^'  that 
Stevenson  did  not  complete  the  said  security  in  a  legal 
manner,  by  obtaining  from  the  superior  any  confirmation 
of  the  said  bond  and  disposition  in  security,  or  of  the 
aforesaid  instrument  of  sasine  following  thereon.  That  it 
was  incumbent  upon  the  said  Nathaniel  Stevenson  to  pro^ 
cure  a  legal  and  valid  security  for  the  said  Henry  War- 
drop  and  the  pursuer,  so  as  to  render  it  complete  and 
effectual  against  all  subsequent  deeds  and  infeftments; 
and  as  the  pursuer  has  sustained  much  loss,  damage,  and 
expence,  in  consequence  of  the  said  Nathaniel  Stevenson 
not  having  drawn  and  completed  the  said  heritable  security 
in  such  form  and  manner  as  would  have  given  the  same 
priority,  but  in  such  form  and  manner  as  has  postponed 
the  same  to  a  posterior  security  and  burden,  over  the  said 
lands  and  others,  he  is  bound  in  law,  justice,  and  equity, 
to  free  and  relieve  the  pursuer  from  the  loss,  damage,  and 
expence  thereby  occasioned." 

Now  what  does  that  mean  ?  It  is  a  plain  allegation 
that  it  was  the  duty  of  Stevenson  to  procure  the  security 
there  stated  to  be  framed  in  a  particular  manner,  and  that 
he  had  not  procured  it  to  be  framed  in  that  particular 
manner,  whereby  a  loss  had  accrued  to  the  party  who  com- 

.   (y)  2  Dow  &  Clark,  104. 


1845. 

PORVBS 
V. 

Lanobll. 


LamdklIu 
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IMS.  plained.  Upon  this  it  would  bare  been  the  eaaieifc  Uiin^k 
P^^„  the  world  to  frame  an  iaaue,  whetlier  it  was  inm^i* 
upon  Steventon  to  do  wbat  was  alleged*  and  vhalbCT  lie 
bad&iledinthediacbargeof  bia  duty.  Bat  vpaB  the  auoi- 
iBonB  hoe  it  would  be  impoMible  to  frame  imy  uch 
iHue ;  the  only  issoe  that  eooU  be  framed  has  been  fnmei 
1^  the  clerk  who  diacfaar^i  that  duty.  He  baa  looked  it 
the  sBiBiiiODi*  and  be  haa  framed  the  bert  isaoe  that  tin 
ffMMaons  would  admit  of,  and  yet  upon  the  face  of  it  «e 
find  that  the  iaaue  aven  a  finding  in  favour  of  the  punoCT, 
which  coold  not  have  been  found  by  the  ipecial  finding  of 
the  jury,  for,  although  the  warrant  might  have  beea 
wrong,  he  still  might  have  acted  with  the  greatest  eat*. 
There  is  no  attempt  whatever  to  shew  that  in  sndi  ■ 
action  by  the  practice  of  the  law  of  Scotland,  it  ia  nut 
necessary  for  a  man  to  allege  negligence,  or  to  shew  btk 
from  which  n^ligence  must  inevitably  he  inferred.  As  to 
the  distinction  supposed  to  have  been  taken  by  tbe  Leri 
Jostice  Clerk  (x)  between  "a  warrant  that  affiecta  die 
liberty  of  the  subject,  and  any  ordinary  matter  of  boniMi 
in  which  as  agent  may  be  employed ;"  it  appears  to  ne, 
as  well  as.tomy  noble  and  learned  friend,  that  that  learaid 
and  most  laborious  Judge  must  have  been  inaccnratelj 
reported  with  respect  to  that  distinction :  because,  if  Ae 
report  is  accurate,  it  seems  that  upon  all  other  aeUons 
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oept  that  il  aeetns  to  me  that  there  must  hare  been  some 
inistake  m  ike  report,  because,  althoagfa  some  proceeding 
may  h&ve  taken  place,  whereby  the  liberty  of  the  subject 
may  be  afFected  in  the  course  oi  a  judicial  procedlng,  yet 
DO  one  could  be  liable  but  the  professional  adviser;  and  he 
cawM^  unkaa  he  has  been  guilty  of  some  negligence,  as  be 
does  not  guarantee  the  correctness  of  the  advice  which  he 
gives* 

On  these  glands,  my  Lords,  I  think  the  reasoning  of  the 
Lord  Ordinary,  in  his  note,  is  perfectly  satisfiiclcHy,  and  I 
r^ret  that  it  came  before  the  Second  Division  of  the  Inner 
House,  and  that  when  there  hord  Moncrieff*s  doubt  or  opi- 
nion did  not  prevail,  I  regret  that  there  has  been  this  dis- 
tinction attempted  to  be  made,  because  the  distine&m  does 
not  rest  upon  principle  or  authcxrity ;  and,  therefore,  I  appre- 
hend that  this  inleriocatc»r  of  the  Second  Division  must  be 
reversed,  and  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  aflBrmed.  And  I  presume  that  now  the  judg- 
ment of  this  House  should  be  that  Mr.  Purves  be  assoiled 
from  the  conclusion  of  the  summons,  and  the  interlocutor 
be  recalled. 


1845. 

Pdrvbs 

Lamdill. 


The  Lord  Chancellor. — My  Lords,  I  am  of  the  same 
opinion  that  has  been  expressed  so  fully  and  ably  by  my 
noble  and  learned  friends  in  this  case.  It  is  quite  unne- 
cessary for  me,  after  the  detailed  manner  in  which  they 
have  adverted  to  the  particular  facts  of  the  case,  to  go 
over  the  same  ground.  I  shall,  therefore,  state,  in  a  very 
few  words,  the  principle  upon  which  I  think  this  ques- 
tion ought  to  be  decided,  and,  in  fact,  it  is*  nothing  more 
than  a  repetition  of  what  has  been  stated  by  my  two  noble 
and  learned  friends. 

It  is  quite  clear  that  the  summons  must  state  a  sufficient 
cause  of  action.  When  an  action  is  brought  against  a 
solicitor,  he  is  liable  merely  in  cases  where  he  has  shewn 
a  want  of  reasonable  skill,  or  where  he  has  been  guilty  of 
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liAMDIIiL. 
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groBB  negligence.  The  suaiinoDS  therefore,  I  apprehend, 
must  state  either  a  case  of  gmsa  negligence,  or  a  case  of 
breach  of  duty.  Nov  it  ia  quite  clear  in  this  casc.that 
upon  the  summons,  there  is  no  positire  Btatement  of  any 
want  of  reasonable  skill,  nor  any  express  statement  of  n^ 
ligence;  and  I  am  of  opinion  that,  upon  the  other  facta 
stated  in  the  summons,  there  is  nothing  equiralent  to  thU 
arerment.  It  follows  therefore  that  the  summons  in  this 
respect  is  defective,  and  I  think  that  the  interlocutor  (tf 
the  Court  below  ought  to  be  reversed. 

(Ordered  and  adjudged,  That  the  interlocutor  of  the 
27th  May,  1842,  complained  of  in  the  said  appeal,  be 
reversed ;  and  it  is  further  ordered,  that  the  case  be 
remitted  back  to  the  Court  of  Sessioa  in  Scotland,  with 
directions  to  that  Court  to  adhere  to  the  interlocutor  of  . 
the  Lord  Ordinary,  of  the  19tb  of  March,  1842,  and  to 
proceed  further  therein  as  shall  be  just  and  consistent  witb  ' 
this  judgment.) 
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John  Hamilton 
Jambs  Watson 


Appellant* 
HespondefiL 


A  surety  is  not  of  necessity  entitled  to  receive,  "without  enquiry, 
from  the  party  to  whom  he  is  about  to  bind  himself,  a  full  db- 
dosure  of  all  the  circumstances  of  the  dealings  between  the 
principal  and  that  party. 

If  he  requires  to  know  any  particular  matter,  of  which  the  party 
about  to  receive  the  security  is  informed,  he  must  make  it  the 
subject  of  a  distinct  enquiry. 

An  obligation  to  a  banker  by  a  third  party  to  be  responsible  for  a 
cash  credit  to  be  given  to  one  of  the  banker's  customers,  is  not 
avoided  by  the  fact,  that,  immediately  after  the  execution  of 
the  obligation,  the  cash  credit  is  employed  to  pay  off  an  old 
debt  due  to  the  banker. 

If  the  surety  intends  to  rely  upon  such  a  fact  for  his  defence,  as 
shewing  that  there  was  a  previous  agreement  between  the  banker 
and  the  customer  to  deal  with  the  credit  in  a  particular  man- 
ner, to  which  he,  if  he  had  known  it,  should  not  have  con- 
sented, he  must  bring  such  a  defence  before  the  Court  by  put- 
ting it  on  the  record.  ^ 


1845. 
March  11. 


Bond. 

Concealment, 

Surety. 

Pleading. 


This  case  originated  in  a  suspension  of  a  charge  upon  a 
cash  credit  bond  for  7^0/.,  granted  to  the  Glasgow  and 
Ship  Bank  by  the  appellant,  as  cautioner  or  surety  for  the 
late  Peter  Elles,  merchant  in  Glasgow.  The  following 
are  the  circumstances  of  the  case  i*— 

III  March,  1835,  the  late  Peter  Elles  obtained  a  cash 
account  for  750/.  from  the  firm  of  Carrick,  Brown,  &  Co., 
carrying  on  the  business  of  bankers  in  Glasgow,  under  the 
name  of  the  Ship  Bank.  A  bond  was  then  granted  by 
JElles  and  by  his  father,  with  two  other  cautioners  or 
sureties,  Alexander  Dewar,  now  deceased,  and  David 
Anderson,  manufacturer  in  Glasgow. 

The  whole  of  the  sum  thus  credited  was  drawn  out  by 
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184S,        ElUs  before  the  end  of  the  month,  and  the  only  odtn 
Hamilton     otries  in  the  account  were  those  of  the  addltdon  of  interat 
at  the  dose  of  the  years  1835  and  1836, 

Carrick  &.  Co.,  on  the  Sifth  December,  1035,  wrote 
to  ElUs  announcing  the  death  of  Mr.  Alexander  Dewsr, 
one  of  tbe  obligants,  and  requesting  that  the  credit  nugiit 
either  be  paid  up,  or  renewed  with  additional  wcniity. 
Tliia  demand  for  a  eettlemeut  was  repeatedly  renewed, 
but  without  effect. 

In  July,  1836,  a  junction  was  formed  between  the  bank 
conducted  by  Carrick  and  Co.,  and  the  Glasgow  Bai^ 
Company.  By  a  contract  then  entered  into  between  tfaeie 
parties,  it  was  agreed,  that  the  banking  busioess  and  finn 
of  the  Ship  Banlc  should,  from  and  aftw  the  Ist  July,  Iti36, 
merge  in  the  business  of  the  Glasgow  Bank,  and  be  theotx- 
forth  carried  on  under  the  style  and  firm  of  "  the  Glaf^* 
and  Ship  Bank  Company,"  or  such  other  style  and  firm  u 
they  might  afterwards  choose  to  adopt.  It  was  brdicr 
stipulated,  that  the  proprietors  of  the  Ship  Bank  shonid 
transfer  and  convey  to  tbe  new  company  their  whole  estab- 
lishment, and  their  whole  property,  securities,  bills,  and 
other  obligations,  with  certain  exceptions  specified  in  tbe 
contract,  at  a  certain  valuation  put  thereon ;  and  on  ihE 
other  hand,  the  Glasgow  Company  became  bound  to  tzans- 
fer  and  make  over  200  shares  of  original  stock,  estimated 
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representative  of  the  Glasgow  and    Ship  Bank^  wrote         IS^S* 

to  require  payment  of  the  debt  due  from  Elles,  and  on  the     Ham iltov 

22d  of  that  months  the  latter  sent  an  answer,  proposing  a      ^' 

new  bond  with  a  substitute  surety  instead  of  Dewar. 

The  offer  was  declined.    In  March,  1837>  these  negocia- 

tions  were  renewed,  but  it  was  not  until  October,  1837> 

that  any  arrangement  was  finally  made.    In  that  month  a 

new  bond  was  executed  with  the  appellant,  as  a  surety,  and 

It  was  arranged  that  the  new  cash-account  should  be  opened 

in  name  of  the  firm  of  Etlesj  Hutcheson  and  Company,  of 

which  Peter  Elles  was  then  the  sole  partner* 

This  new  bond  contained  the  following  statement,  *^  that 
the  company  carrying  on  business  in  Glasgow  as  bankers 
under  the  firm  of '  the  Glasgow  and  Ship  Bank  Company,' 
have  agreed  to  allow  us  credit  on  a  cash-account  to  be 
kept  in  the  books  of  the  said  bank  company,  at  their  office 
in  Glasgow,  in  name  of  the  said  firm  of  Elles,  Huichesan 
and  Company,  to  the  amount  of  7501'"  The  parties, 
therefore,  bound  themselves,  jointly  and  severally,  to  pay 
to  the  bank  ^'  the  foresaid  sum  of  7^^m  or  such  part  or 
parts  thereof  as  shall  appear  to  be  due  to  the  said  Glasgow 
and  Ship  Bank  Company  on  the  said  cash-account  to  be 
kept  in  their  books  in  name  of  the  said  firm  of  Elles, 
£fuicheson  and  Company,  as  aforesaid,  upon  their  drafts 
or  orders  on,  or  recdpts  to  the  said  Glasgow  and  Ship 
Bank  Company." 

It  did  not  appear  that  when  the  appellant  signed  this 
bond  he  was  aware  of  any  of  the  previous  transactions  be- 
tween the  bank  and  Elles,  nor  was  any  information  on  that 
subject  given  to  him  by  the  respondent. 

On  the  13th  October,  1837,  being  within  a  week  after 
the  date  of  the  bond,  the  interest  upon  the  old  cash 
account  due  by  Eltes  was  calculated  and  added  to  the 
principal,  making  the  whole  sum  due  838/.  7^*  1^*  Gn 
the  same  day,  Elles  drew  a  draft  upon  the  new  account 
with  the  Glasgow  and  Ship  Bank  for  750L,  being  the  total 
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1846,  amount  of  the  credit  for  which  the  appellant  bad  become 
HAiMLTaK  bound.  No  part  of  the  sum  contained  in  this  draft  wm 
actually  paid  to  Ella.  The  draft  was  simply  banded  ta 
the  teller  of -the  bank,  who  made  entries  in  bis  book, 
debiting  the  new  Company  with  the  whole  amount  of  the 
debt  due  on  the  old  account,  and  crediting  them  with  the 
amount  of  the  draft.  With  this  order,  and  a  sum  of 
88/.  7''  ^<^-t  P^^  by  ^^f-  EUe$  in  cash,  the  account  be- 
tvreen  him  and  Carrick  and  Co.  was  credited  by  ao 
entry  to  tbia  effect,—"  183/,  Oct.  13.  By  cash  in  fuU, 
838/.  7*.  Id-" 

Ellea  subsequently  deposited  several  sums  in  his  ac- 
count,  which  were  geuerally  of  small  amount,  and  drawn 
out  again  at  short  internals. 

Some  time  afterwards  Mr.  Ellex  died  in  insolvent  cir- 
cumstances,  and  his  estate  was  sequestrated.  The  appel- 
lant was  then  required  by  the  Glasgow  and  Ship  Bank  to 
pay  the  money  due  on  his  bond,  with  the  interest  thereon, 
amounting  in  the  whole  to  818/.  "'•  3(/.,  and  procee^gi 
were  taken  by  the  respondent  to  enforce  this  demand. 

The  appellant  having  discovered  the  facts  above  stated, 
presented  a  suspension  of  this  charge,  first,  on  the  ground 
that  his  suretyship  was  void,  as  all  the  circumstances  of 
the  dealings  between  the  parties  had  not  been  commosi' 
cated  to  him ;  and  secondly,  that  the  suretyship   related 
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cess.     A  majority  of  their  Lordships  accordingly  decided  1845. 

that  the  bond  of  caution  was  binding  on  the  appellant^  „  '""'^ 
notwithstanding  the  circumstances  under  which  it  was  _  v. 
obtained;  the  Lord  Justice  Clerk  dissenting  from  this 
judgment,  and  delivering  his  opinion,  to  the  effect  that 
there  had  been  a  secret  agreement  or  understanding 
entered  into  between  Miles  and  the  bank,  which  had  not 
been  communicated  to  the  appellant,  and  that  a  fraud  had 
thus  been  practised  upon  him,  whereby  his  cautionary 
obligation  had  been  rendered  null  and  void  (a). 

Mr.  Turner  and  Mr.  Anderson  for  the  appellant.— 
There  has  been  a  concealment  here,  which  relieves  the 
surety  from  his  responsibility.  When  a  bank  takes  a 
security  from  a  person  becoming  surety  for  one  of  its  cus- 
tomers, the  managers  of  the  bank  are  bound  to  commu- 
nicate to  the  proposed  surety  every  information  which,  in 
relation  to  the  suretyship,  it  may  be  material  for  him  to 
know.  If  such  information  is  not  communicated,  the 
surety  is  released.  This  principle  has  often  been  recog-> 
uized  in  the  English  authorities ;  Gl^n  v.  Hertel  {b) 
ciftablished  it  in  the  plainest  manner.  There  a  guarantie, 
given  for  the  sum  of  5000/.,  was  held  not  to  cover  money 
to  that  amount  already  due,  but  to  extend  only  to  future 
loans.  That  case  exactly  applies  to,  and  must  govern  the 
present. 

What  are  the  facts  here  ?  There  was  an  old  debt  of 
750/.  existing  in  March,  1835  ;  and  the  money  thus  due, 
continued  unpaid  from  that  time  till  the  13th  of  October, 
1 837*  During  that  time  applications  were  made  by  Car- 
rick  &  Co.  for  payment,  and  further  transactions  were 
declined  unless  payment  was  made.  [^The  Lord  Chanm 
vellor, — There  were  two  or  three  sureties  5  one  of  them 

(a)  5  Bell,  Murray,  Donald-  (h)  8  Taunt.  208  ;  2  Moore, 

son,  and  Young,  280.  134. 
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1845.         died  ;  and  in  consequence  of  that  circumBtance  applicalioo 
Haniltom     it[^  made  for  payment,  or  that  another  surety  should  be 
"■  provided.]     No  surety  was  at  that  time  substituted  in  the 

place  of  the  person  irho  had  died ;  bnt  at  length,  in 
August,  1837,  the  managers  of  the  bank  consented  to  draw 
out  this  bond  of  suretyship,  which  they  sent  to  JBlUt  to 
get  executed  by  the  appellant,  who  had  been  proposed  m 
the  new  surety.  It  was  executed  by  the  appellant,  and 
then  handed  by  Etles  to  the  bank.  The  (^rcumstances  of 
the  person  for  whom  the  security  was  given— that  is  to  say, 
the  circumstances  of  hia  dealings  with  the  bank — were  not 
communicated  by  the  managers  of  the  bank  to  the  proposed 
surety.  It  was  not  communicated  to  him  that  the  security 
into  which  he  was  about  to  enter  for  Ella  was  not  for  k 
fresh  cash  credit  to  that  person,  but  was  in  fact  a  mere 
undertaking  to  pay  an  old  debt  of  his.  There  wa8  there- 
fore, as  to  the  appellant,  a  material  suppression  of  fact) 
with  which  he  was  entitled  to  be  acquainted;  those  facit  ' 
were  in  the  knowledge  of  the  parties  to  whom  he  was  to 
become  bound ;  they  were  such  as  were  likely  materially 
to  influence  his  mind  in  undertaking  or  declining  the 
suretyship,  and  ought  to  have  been  communicated  to 
him  before  he  entered  into  it.  The  Scotch  cases  of  Smith 
V.  The  Bank  of  Scotland  (c),  and  that  of  T/ie  Leith  Bank- 
iiig  Co.  V.  Bell  ((/),  clearly  shew,  that  in  circumstances  of 
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Hamilton 

r. 


lays  down  that  rule.  There  an  agreement  was  made  be-  13^5 
tween  the  vendors  and  the  vendee  of  goods,  that  the  latter 
should  pay  IQf.  per  ton  beyond  the  market  price,  which 
sum  was  to  be  applied  in  liquidation  of  an  old  debt  due  to  ^^atson. 
one  of  the  vendors.  The  payment  for  the  goods  was 
guaranteed  by  a  third  person ;  but  this  secret  bargain 
between  the  parties  not  having  been  communicated  to  him, 
the  guarantie  was,  on  that  account,  held  to  be  void. 
The  same  principle  was  applied  in  Stone  v.  Compton  (/), 
and  a  note  given  by  A.  to  C,  as  security  for  a  loan 
of  2500/.  to  be  made  by  C.  to  B.,  was  held  void, 
because,  before  the  making  of  the  note,  it  had  been  agreed 
between  B.  and  C.  that  part  of  the  sum  lent  should  be 
applied  in  payment  of  an  old  debt  due  from  B.  to  C, 
and  such  agreement  was  not  communicated  to  A.  The 
principle  of  the  law  with  regard  to  a  surety  is  therefore 
clear:  it  is,  that  all  the  circumstances  which  affect  his 
liability  must  be  communicated  to  him.  [The  Lord 
Chancellor. — It  does  not  seem  to  me  that  there  is  here 
any  allegation  of  fraud  or  misrepresentation,  or  even  of 
any  secret  agreement  as  to  the  way  in  which  the  money 
was  to  be  applied.]  All  the  circumstances  are  stated ;  and 
they  shew  the  probable  existence  of  an  agreement,  and  the 
concealment  of  it  from  the  surety.  The  law  will  not  allow 
such  a  concealment.  This  House  has,  in  the  recent  case 
of  Railton  v.  Mathews  (g),  acted  on  that  rule,  and 
reversed  a  decision  of  the  Court  of  Session;  by  which  it 
was  declared,  that  concealment,  such  as  would  avoid  a 
security,  must  be  concealment  with  a  view  to  the  advantage 
of  the  party  who  was  guilty  of  it.  This  House  condemned 
such  a  restrictive  rule,  and  declared,  on  the  contrary, 
that  mere  non-communication,  though  not  wilful,  of  cir- 
cumstances affecting  the  situation  of  the  parties  material 

(J)  5  Bing.  N.  C,   142 ;  6  {g)  'Ante,  Vol.  X.  p.   934 ; 

Scott,  846.  3  Bell,  56. 
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1845.  for  the  surety  to  be  acquunted  with,  and  within  the 
Hauilton  knowledge  of  the  person  obtaining  a  surety  bond,  amounted 
to  undue  concealment,  and  with  that  declaration  of  the 
law  remitted  the  case  to  the  Court  of  Session.  The  lav 
in  both  countries  is  therefore  the  same,  and  requires  that 
the  surety  should  be  informed  of  all  tlie  circumstances 
which  will  affect  his  luteresU  at  the  moment  of  undertaking 
the  liability. 

The  Lord  Advocate  and  the  Solicitor  General  (Sir  F. 
Tkesiger)  for  the  respondent. — The  principle  of  law  is 
not  disputed  here;  but  its  applicability  in  the  present  case 
is  denied.  In  all  the  cases  cited,  there  was  a  ooncealmeat 
of  something  which  affected  the  very  nature  of  the  con- 
tract entered  into  by  the  surety.  Thus  in  Pidcock  r. 
Sishop  {h),  the  surety  intended  only  to  undertake  for  the 
payment  of  the  ralue  of  certain  goods  then  sold ;  but  br 
the  secret  bargain  between  the  parties,  he  was  made  lo 
undertake  for  the  payment  of  the  goods,  and  also  of  i 
previously  existing  debt.  A  fraud  was  therefore  practised 
on  the  surety,  who  was  made  to  undertake  one  liability 
when  he  only  intended  to  undertake  another.  There  it 
nothing  of  the  same  kind  here.  Again,  as  to  the  cases  of 
Smith  V.  The  Bank  of  Scotland  (i)  and  the  Leith  Batik- 
itig  Company  v.  Bell  (A),  the  concealment  was  in  respect 
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the  deed  of  suretyship  contained  a  false  representation,  to  1845. 

the  effect  that  an  antecedent  debt  had  been  paid,  whereas     o  ^"^^ 
in  fact  the  payment  was,  by  a  private  arrangement,  kept  v. 

secret  form  the  surety,  to  be  effected  by  the  means  of  the 
settlement  obtained  through  his  suretyship.  That  false 
representation  was  a  fraud,  which  of  course  ritiated  the 
whole  transaction.  No  such  fraud  has  been  committed 
here.  Admitting,  therefore,  to  the  fullest  extent,  the 
authority  of  these  cases,  it  is  submitted  that  they  do 
not  apply  to  the  present.  The  only  fact  that  the  bankers 
here  could  communicate  was,  that  EUes  was  not  able  at 
the  moment  to  pay  his  own  debts,  and  could  not  get 
money  except  through  the  credit  of  a  third  person.  But 
that  fact  was  evident  from  the  circumstance  of  his  re- 
quiring a  surety  ;  for  had  he  been  in  flourishing  circum- 
stances, there  would  have  been  no  need  of  a  surety  to 
obtain  him  a  credit.  The  argument  on  the  other  side 
cannot  be  maintained  without  the  appellant  going  the 
length  of  contending  that  the  surety  is  entitled  to  know  the 
specific  use  to  which  the  money  raised  on  his  credit  is  to  be 
applied.  Information  to  that  extent  would,  in  most  cases, 
be  impossible ;  and  if  any  necessity  to  impart  it  could  be 
imposed  upon  bankers,  they  must  altogether  refuse  cash 
credits  to  any  of  their  customers,  'i'he  appellant  has  not 
sustained  any  injury  from  this  transaction.  He  became  a 
surety  for  JElles  in  order  to  give  Elles  the  benefit  of  the 
disposal  of  a  sum  of  750/.  That  benefit  lilies  has  enjoyed. 
It  could  make  no  difference  to  him  to  which  of  the  cre- 
ditors of  Elles  the  money  was  paid,  or  whether  it  was  paid 
to  satisfy  a  debt  then  in  existence,  or  to  purchase  goods, 
from  the  sale  of  which  Elles  might  raise  money  to  pay  a  pre- 
viously existing  debt.  The  application  of  the  fund  cannot  in 
this  case  affect  the  question.  The  two  objections  raised 
to  the  surety's  liability  form  in  fact  but  one ;  and  neither 
constitute,  in  fact  nor  in  law,  any  good  reason  for 
depriving  the  respondent  of  the  right  to  enforce  this  bond. 


lis 
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1B45.  The  Lord  Chancellor. — Mylxirda,  I  have  already  stated 

IIauIltqn  during  the  argument,  that  I  considered  that  there  yn»  no 
avennent  of  any  agreement  as  to  the  mode  iu  which  the 
money  was  intended  to  be  applied ;  and  I  have  stated  the 
Bubstaoce  of  the  opinion  which  I  entertain  upon  this  point. 
The  mere  circumstance  of  the  parties  supposing  that  the 
money  was  intended  to  be  applied  to  a  particular  purpoK, 
and  the  fact  that  it  was  intended  to  be  so  applied,  Aa 
not  appear  to  me  to  vitiate  the  transaction  at  all.  If  there 
was  a  stipulation  that  it  was  to  be  so  applied,  and  theiC 
were  the  conditions  upon  wliicli  the  money  was  advanced, 
it  might  have  affected  the  transaction.  But,  in  order  to 
T^se  that  question,  there  should  have  been  an  avernwDt 
upon  the  record  that  such  an  agreement  tad  been  entered 
into.  In  the  absence  of  any  such  averment,  1  think  tbe 
parties  are  not  in  a  condition  to  rest  their  case  upon  tbe 
mere  implied  existence  of  sucli  an  agreement,  and,  there- 
fore, I  tliink  the  judgment  of  the  Court  below  ought  to  be 
sustained. 

Lord  Smugham. — My  Lords,  I  am  of  the  same  opinion, 
and  I  have  never  entertained  any  doubt  from  the  beginninj;. 
Fraud  is  neither  averred,  nor  supposed  to  be  averred,  nor 
are  the  circumstances  so  stated  as  to  raise  the  inentsble 
inference  of  fraud  or  deception,  and  the  party,  the  real  err- 
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would  entirely  knock  up  those  transactions  in  Scotland  of         1^45. 
giving  security  upon  a  cash  account,  because  no  bankers    Hamiltok 
would  rest  satisfied  that  they  had  a  security  for  the  advance  ^* 

they  made,  if,  as  it  is  contended,  it  is  essentially  neces- 
sary that  every  thing  should  be  disclosed  by  the  creditor 
that  is  material  for  the  surety  to  know.  If  such  was  the 
rule,  it  woidd  be  indispensably  necessary  for  the  bankers 
to  whom  the  security  is  to  be  given,  to  state  how  the  ac- 
count has  been  kept :  whether  the  debtor  was  in  the  habit 
of  overdrawing ;  whether  he  was  punctual  in  his  dealings  ; 
whether  he  performed  his  promises  in  an  honourable 
manner ; — for  all  these  things  are  extremely  material  for 
the  surety  to  know.  But  unless  questions  be  particularly 
put  by  the  surety  to  gain  this  information,  I  hold  that  it 
is  quite  unnecessary  for  the  creditor,  to  whom  the  surety- 
ship is  to  be  given,  to  make  any  such  disclosure ;  and  1 
should  think  that  this  might  be  considered  as  the  criterion 
whether  the  disclosure  ought  to  be  made  voluntarily, 
namely,  whether  there  is  anything  that  might  not  naturally 
be  expected  to  take  place  between  the  parties  who  are  con- 
cerned in  the  transaction,  that  is,  whether  there  be  a  con- 
tract between  the  debtor  and  the  creditor,  to  the  effect  that 
his  position  shall  be  different  from  that  which  the  surety 
might  naturally  expect ;  and,  if  so,  the  surety  is  to  see 
whether  that  is  disclosed  to  him.  But  if  there  be  nothing 
which  might  not  naturally  take  place  between  these  par- 
ties, then,  if  the  surety  would  guard  against  particular 
perils^  he  must  put  the  question,  and  he  must  gain  the 
information  which  he  requires.  Now,  in  this  case,  assu- 
ming that  there  had  been  the  contract  contended  for,  and 
that  that  had  been  concealed,  that  would  have  vitiated  the 
suretyship.  There  is  no  proof,  nor  is  there  any  allegation 
that  there  was  any  such  contract.  There  is,  therefore, 
neither  allegation  nor  proof,  and  what  then  does  the  case 
rest  upon  ?  It  rests  merely  upon  this,  that  at  most  there 
was  a  concealment  by  the  bankers  of  the  former  debt,  and 


CASES  IN  THE  HOUSE  OF  LORDS. 

of  their  expectation,  that  if  tliia  new  aurety  was  given,  it 
was  probable  that  tliat  debt  woulil  he  paid  off.  It  rcsU 
merely  upou  non-disclosure  or  concealment  of  a  probalile 
expectation.  And  if  you  werr  to  soy  that  such  a  coiicnil- 
luent  would  vitiate  the  suretyship  given  on  that  account, 
your  Lordships  would  utterly  destroy  that  roost  beiieficiul 
mode  of  dealing  with  accouutH  in  Scotland. 

Liord  Brougham, — I  am  not  at  all  clear  (though  it  is 
quite  immaterial]  that  the  surety  would  have  acted  dif- 
ferently if  he  had  known  of  the  matter  thus  said  to  be 
concealed.    That  hait  been  taken  fur  granted  all  the  while. 

Judgment  afhrmcd,  with  cu»^ts. 
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John  Cookson         -  -  -         Appellant.  Id^Ab, 

Isaac  CooKsoN  AND  OTHERS  -         Respondents.      jviarchl^  * 

Where  money  is  directed  to  be  vested  in  land  or  other  security.     Money  to  be 

but  the  conversion  has  not,  in  fact,  taken  place  until  the  whole  vested  in  Land 
interest — whether  in  land  or  money — has  become  vested  abso-       ^    -^ 
lutely  in  one  person,  any  act  of  his,  indicating  an  option  in      Conversion. 

which  character  to  take  or  dispose  of  it,  will  determine  the  R^-con^^sion, 
succession  as  between  his  real  and  personal  representatives. 

A  testator  gave  his  residuary  estate  to  his  wife,  and  appointed 
her  his  executrix,  with  the  tuition  of  his  younger  children,  and 
to  provide  for  them  with  regard  to  their  fortunes  ;  and  he  ad- 
vised her  thus: — "As  to  my  son  John,  I  would  have  250/. 
a-year  paid  him  until  a  sum  of  10,000/.  can  be  invested  in  land, 
or  some  other  securities,  which  is  to  be  invested  in  trustees,  for 
his  use,  as  to  the  interest  of  such  money  or  produce  of  such 
lands,  for  his  natural  life ;  and  if  he  marries  with  consent.  &c., 
that  he  may  make  such  settlement  on  such  wife,  &c.,  as  you 
may  judge  proper,  and  that  the  remainder  may  go  to  such  child 
or  children  he  may  have  lawfully  begotten ;  but  in  failure  of 
these,  to  my  eldest  son  Isaac  and  his  heirs  for  ever." 

The  sum  of  10,000/.  was  vested  partly  in  personal  securities,  and 
partly  on  mortgage  of  real  estate  ;  and  on  the  death  of  John 
without  having  any  child,  his  widow,  being  entitled  to  the  in- 
terest for  life,  and  Isaac,  entitled  to  the  principal  on  her  death, 
by  their  acts  indicated  their  intention  to  take  the  fund  as  mo- 
ney.    Isaac  survived  the  widow,  and  died  intestate. 

Held,  that  even  if  the  fund  had  been  impressed  by  the  will  with 
the  character  of  real  estate — which  was  doubtful — it  was  re- 
converted into  personalty  by  the  subsequent  acts  of  the  party 
absolutely  entitled,  and  therefore  it  belonged  to  the  next  of 
kin  of  Isaac,  and  not  to  his  heir. 


John  Cookson,  by  his  will,  dated  the  7th  of  March, 
1774,  after  making  a  specific  devise  to  his  wife  for  her 
life^  and  making  an  appointment  of  a  settled  estate  and 
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Cook  BUN 
Cook  SON. 


some  Specific  deviscB  and  bequests  in  favour  of  his 
eldest  »oii,  Isaac,  gave  all  other  hia  lands,  goods,  and 
chattels  to  his  wife,  and  appoiated  her  sole  executrix, 
"  with  the  tuition  and  education  of  all  every  such  youngs 
children,  and  to  provide  for  them  with  r^^rd  to  their 
fortunes  as  they  might  deserve  and  merit." 

The  testator,  at  the  time  of  making  his  will,  also  wrote 
a  further  testamentary  paper,  as  follows  :^"  Inttructiontor 
advice  to  my  wife,  with  regard  to  my  younger  children  :— 
As  to  my  son  John,  who  intends  for  the  law,  I  would  hi« 
250/.  per  anttum  paid  him,  until  a  sum  of  10,003/.  can  bt 
invested  in  laud  or  some  other  securities,  which  it  to  bt 
invested  in  trustees  for  his  use,  as  to  the  interest  of  sud 
money  or  produce  of  such  lands, for  his  natural  life;  and 
if  he  marries  with  your  consent  and  approbation,  fint 
obtaiued  in  writing,  aud  not  otherwise,  that  he  make  sudi 
settlement  on  such  wife  as  he  may  marry  ad  you  may 
judge  proper,  and  tliat  the  remainder  shall  go  to  such 
child  or  children  he  may  have  lawfully  begotten ;  but  in 
failure  of  these,  to  mi/  eldest  son  Isaac  and  his  heirs  for 
ever.  As  to  my  sou  Thomas,  I  propose  he  should  have 
the  same  sum,  but  with  the  same  limitations  as  my  sou 
John.  As  to  Joseph,  I  would  have  him  brought  up  to 
business,  and  to  give  the  amount  in  some  business  I  am 
concerned,  in  the  like  manner,  to  prevent  its  being  spent, 
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the  mother  was  a  party,  after  reciting  the  said  will  and         1B45. 
testamentary  paper,  among  other  things,  it  was  witness-      Cookson 
ed,  that,  in  consideration  of  the  intended  marriage,  and  of  v* 

the  covenants  of  the  said  H.  J.  lieedj  thereinafter  con- 
tained, the  said  J.  Cookson  covenanted   that  he  would, 
within  six  calender  months  after  the  solemnization  of  the 
then  intended  marriage,  cause  10,000/.  to  be  raised  out  of 
the  assets  of  the  said  testator,  and  pay  or  cause  the  same 
to  be  paid  to  or  vested  in  Henry  Ulrich  Reay  and  Thomas 
LfOiaes  (parties  to  the  indenture),  their  executors,  admi- 
ninistrators,  and  assigns,  upon  trust,  that  they,  or  the 
survivor,  &c.,  should,  with  the  approbation  of  the  said  •/. 
Cookson  and  H.  J.  Reedy  his  intended  wife,  or  the  survi- 
vor of  them,  so  soon  as  a  convenient  purchase  or  purchases 
should  be  found,  lay  out  and  dispose  of  the  said  sum  of 
10,000/.,  in  one  or  more  purchase  or  purchases  of  freehold 
messuages,  lands,  tenements,  or  hereditaments  of  an  estate 
of  inheritance  in  fee  simple  in  possession,  in  some  part  or 
parts  of  England,    and   thereupon   settle,  convey,   and 
assure,  or  cause  and  procure  to  be  settled,  conveyed,  and 
assured,  all  such  messuages,  lands,  &c.,  so  to  be  purchased, 
to  the  use  of  the  said  J.  Cookson  and  his  assigns,  during 
his  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  his  said  intended 
wife,  and  her  assigns,  for  her  life,  for  her  jointure,  and  in 
lieu  of  dower,  with  remainder  to  the   use  of  such  child 
or    children   as   the   said   J.  Cookson   might   have    law- 
fully begotton,  for  such  estate,  and  in  such  manner  as  the 
said  testamentary  paper,  so  signed  by  the  said  testator,  in 
its  true    construction  directs,  with  such  limitation  over 
as  in  the  said  testamentary  paper  is  mentioned.    And  it 
was  by  the  said  indenture  provided  and  declared,  that  it 
should  be  lawful  for  the  said  Reay  and  Lotves^  and  the 
survivor  of  them,  &c.,  with  the  approbation  of  the  said 
«/.  Cookson  and  H.  J.  Reed,  his  intended  wife,  until  such 
purchase  or  purchases  should  be  made,  or  in  case  by  the 
true  construction  of  the  said  will  and  testamentary  paper 
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tlie  said  sum  of  10,000/.  ought  not  to  be  laid  out  or  in- 
vested  in  the  purchase  of  lands,  to  lay  out  and  invest  the 
Biud  sura  upon  any  public  or  private  securities,  or  in  the 
purchase  of  auy  public  stocks,  and  from  time  to  time  to 
call  in  and  receive  the  money  so  lent  or  placed  out  on 
securities,  or  to  sell  and  dispose  of  such  stocks  go  to  be 
purchased,  uud  again  to  lend  or  invest  the  same  monies, 
or  any  part  thereof  in  manner  aforesaid,  as  often  as  they 
should  think  fit,  with  such  approbation  as  aforesaid.  And 
that  uU  the  clear  yearly  interests,  dividends,  and  annual 
proceeds  uf  the  said  mouies,  and  of  the  stacks  or  securi- 
ties upon  which  the  same  should  happen  to  be  invested, 
should  from  time  to  time  be  pmd  to  such  person  or  per- 
sons us  and  to  wliom  the  rents  and  profits  of  the  mes- 
suages, &c.,  so  to  be  purchased  as  aforesaid,  if  purchased 
and  settled,  would  for  the  time  being  belong,  by  virtue  of 
the  same  indenture  and  of  the  said  testamentary  paper,  so 
made  by  the  said  testator. 

John  Cookson  received  the  legacy  of  10,000/.  from  hii 
father's  executrix,  and  it  was  invested  in  the  names  of  Rtag 
and  Lotves,  as  to  5000/.  thereof,  in  the  purchase  of  5600/. 
Navy  Stock ;  and  as  to  the  other  5000/.,  on  a  mortgage, 
by  J.  Cookson  and  his  wife,  of  an  estate  to  which  he  wai 
entitled  in  her  right;  and  the  mortgage  indenture  dated 
24th  February,  1/85,  noticed  that  no  convenient  purchase 
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ditaments  could  be  found  whereon  to  invest  the  same  upon  \Mo. 

the  trusts  of  the  will  of  the  said  testator  and  of  the  said  Cookson 
settlement  made  previous  to  the  marriage  of  the  said  ^  »• 
t/.  Cookson,  and  that  JReay  and  Lowes  were  desirous  to 
be  discharged  from  the  trusts  of  the  settlement,  and  that 
Samuel  Castell  and  Charles  TFren  had  agreed  to  accept 
the  same ;  the  mortgage  securities  for  the  50C0/.  and  1000/. 
were  transferred  by  Reay  and  Lowes  to  Castell  and  TFren^ 
and  it  was  declared,  that  Castell  and  TFren  should  stand 
possessed  of  5396/.  Four  Per  Cent.  Annuities  (which  sum 
was  stated  to  have  been  on  that  day  transferred  into  their 
names),  upon  the  trusts  of  the  settlement.  In  fact,  this 
stock  was  not  transferred  to  the  new  trustees,  for  the 
bankers  of  the  former  trustees  had,  under  a  power  given 
to  them,  previously  sold  out  that  stock,  and  misapplied  the 
proceeds. 

John  Cookson  died  in  1802,  without  having  had  issue, 
and  left  his  wife,  Hannah  Jane^  surviving  him. 

By  an  indenture  dated  the  23d  of  July^  1804,  and  made 
between  the  said  Hannah  Jane  Cookson,  widow,  and  the 
said  Isaac  Cookson^  of  the  one  part,  and  Samuel  Castell, 
the  survivor  of  the  said  new  trustees,  of  the  other  part, 
after  reciting  the  marriage  settlement  of  1784,  and  therein 
the  said  will  and  testamentary  paper,  and  the  said  mort- 
giige  and  further  charge  to  secure  the  said  sums  of  5000/. 
and  1000/.  to  the  trustees  of  the  settlement,  and  the  ap- 
pointment of  new  trustees  by  the  deed  of  1792,  and 
reciting  the  death  of  the  said  John  Cookson,  the  son, 
without  leaving  issue,  by  reason  whereof  the  said 
Isaac  Cookson^  or  his  representatives,  would,  upon  the 
death  of  the  said  Hannah  Jane  Cookson,  become  entitled 
to  the  actual  receipt  of  the  said  sum  of  1000/.  trust-mo- 
nies ;  and  reciting  that  Castell  had  received  payment  of 
the  said  sums  of  5000/.  and  ICOO/.,  secured  upon  mort- 
gage of  the  hereditaments  and  premises  before  mentioned, 
and  that  the  said  sum  of  5326/.  4  Pvr  Cent.  Annuities  was 
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tB45.  then  standing  in  his  son's  name,  and  reciting  that  the  said 
CuuxMiN  Hannah  Jane  and  Isaac  Cookson,  being  the  only  persont 
then  interested  in  the  suid  sum  of  10,000/.  truat-monies, 
had,  with  the  concurrence  and  approbation  of  Catletl,  ^reed 
to  nominate  and  appoint  ttvo  other  persons  to  act  in  dott- 
junction  with  the  said  Samuel  Castell  in  the  teveral  trusts 
theti  remaining  unexecuted  and  capable  of  taking  efftci 
relative  to  the  said  sum  of  10,000/.,  which  were  bjf  the 
said  indenture  of  appointmetit  of  23(i  February,  IJtM, 
expressed  and  declared  concerning  the  samCf  and  had  ia 
connequence  requested  Joseph  Cookson  and  Anthomf 
Surtees  to  accept  the  same  trusts,  and  to  act  therein  in 
conjunction  with  Castell,  which  they  had  agreed  to  dot 
the  stud  Hannah  t/ane  and  Isaac  Cookson  covenanted  with 
Castell,  bis  executors,  &c.,  to  transfer  the  sud  som  of 
53'i6/.  4  per  Cent.  Annuities  into  the  joint  names  of  the 
Bud  Castell,  Joseph  Cookson,  and  Surtees  j  and  they, 
Hannah  Jane  and  Isaac  Cookson  thereby  directed  Casteti 
to  make  such  transfer,  and  also  forthwith  to  place  out  and 
invest  upon  real  and  Governmeut  Securities  the  said  sum 
of  6000/.  so  lately  received  by  him,  and  then  in  his  hands, 
in  the  Joint  names  of  the  said  Castell,  Cookson,  and  Sur- 
tees; and  it  wag  thereby  declared  and  agreed,  by  and  be- 
tween the  said  parties  thereto,  that  the  said  sum  of  ^'26i 
4  Per  Cent.  Annuities,  when  so  transferred,  and  the  wid 
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be  chargeable  with  such  monies  as  they  should  respectively 
receive ;  and  that  they  should  not  be  accountable  for  the 
insufficiency  or  deficiency  of  any  securities. 

Castell  did  not  transfer  the  5326/.  stock  (which  had,  in 
fact,  been  previously  sold  and  misapplied,  as  before  men- 
tioned), but  he,  together  with  Joseph  Cooksouand  SurteeSj 
lent  the  6000/.  to  Isaac  CooksoUy  upon  the  security  of  a 
mortgage  of  an  estate  belonging  to  him,  and  it  remained 
upon  that  security  until  after  his  death. 

Some  time  after  the  discovery  of  the  fraud  about  the  sale 
of  the  said  stock,  Isaac  Cookson  and  Hannah  Jane  Cookson 
instituted  a  suit  in  Chancery  against  Henry  Ulrich  Iteay, 
the  surviving  trustee  of  the  marriage  settlement,  and  the 
representatives  of  the  bankers  who  had  so  sold  out  the 
stock,  praying  to  have  it  declared  that  the  plaintiffs  were 
entitled  to  have  the  said  sum  of  5326/.  stock  replaced, 
or  the  produce  thereof  laid  out  upon  the  trusts  of  the  said 
marriage  settlement.  This  suit  coming  on  for  hearing  in 
July,  1809,  it  was  decreed  that  Isaac  Cookson,  by  his 
counsel,  electing  to  take  the  sum  of  5339/.,  the  money 
produced  by  the  sale  of  the  said  stock,  instead  of  having 
the  same  replaced,  and  Hannah  Jane  Cookson,  by  her 
counsel  also  electing  to  take  the  interest  of  the  said  sum, 
the  defendants  should  pay  what  should  be  found  due  for 
interest  to  her,  and  what  should  be  found  due  for  principal 
into  the  bank,  to  the  credit  of  the  cause ;  and  it  was  or* 
dered  that  the  same,  when  paid  in,  should  be  laid  out  in 
the  purchase  of  Bank  3  Per  Cent.  Annuities. 

In  pursuance  of  this  decree  and  subsequent  proceedings, 
the  sum  of  8502/.  3^ •  2d.  Bank  3  Per  Cent.  Annuities, 
was  purchased  in  the  name  of  the  Accountant  General,  in 
trust  in  the  cause ;  and  by  an  order  on  further  directions, 
dated  the  12th  January,  181 1, it  was  ordered,  that  the  in- 
terest and  dividends  thereof  should  be  paid  to  Hannah 
Jane  Cookson  during  her  life. 

The  said  Isaac  Cookson  died  in  December,  1831,  iutes- 
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tatCt  leaving  eight  children,  namely,  John  (the  appellant] 
his  eldest  eon  and  beir  at  law,  and  the  respondents,  /row 
Thomas,  Joseph,  Eihaheth,  wife  of  Robert  Surteei,  and 
Emma,  wife  of  Itohert  Self,  and  James  and  Christopher, 
both  since  deceased.  Administration  of  the  intestate'i 
estate  and  efTccts  was  granted  to  the  appellant  and  tie 
respondent  Isaac,  and  to  another  son,  since  deceased. 
Hannah  Jane  Cookson,  the  widow  of  John  Cookson,  <Ued 
in  April,  1841,  having  received  the  dividends  of  the 
850S/.  33.  Id.  up  to  the  time  of  her  death. 

In  1842  the  respondents,  who  were  the  only  parties, 
except  the  appellant,  interested  in  the  personal  estate  of 
the  deceased  Isaac  Cookson,  presented  a  petition  to  tlie 
Master  of  the  Rolls  in  the  cause  of  Cookson  v.  Iteajf  a«d 
others,  praying  that  the  said  sum  of  stock  might  be  traoi- 
ferred  to  the  appellant  and  the  respondent  Isaac  Cook' 
son  as  the  surviving  administrators  of  the  estate  of  tbnr 
father.  The  Master  of  the  Rolls,  after  hearing  that  peti- 
tion, made  an  order  on  the  '2Qth  of  April,  1842,  direct- 
ing the  transfer  of  the  said  sum  of  8508/.  3^.  '2d.,  u 
prayed  («). 

The  appellant,  conceiving  that  the  transfer  of  the  stock 
ought  to  be  made  to  himself,  as  heir  at  law  of  the  sud 
Isaac  Cookson,  brought  this  appeal  against  the  said  order. 
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converted  into  personalty ;  and  the  Master  of  the  Rolls 
held  that  it  was,  but  he  did  not  give  a  decided  opinion  (c). 

The  testator's  instructions,  annexed  to  his  will,  clearly 
indicate  an  intention  that  the  money  should  be  vested  in 
land :  '^  As  to  my  son  Johuj  I  would  have  250/.  per  an^- 
nam  paid  to  him  tmtit  a  sum  of  10,0U0/«  can  be  invested 
in  land,  or  some  other  securities,  which  is  to  be  vested  in 
trustees  for  bis  use,  as  to  the  interest  of  such  money  or 
produce  of  such  lands  for  his  natural  life  ;  and  if  he  mar- 
ries, &c.,  that  he  make  such  settlement  on  such  wife,  &c., 
and  that  the  remainder  may  go  to  such  child  or  children 
he  may  have,  &c. ;  but  in  failure  of  these,  to  my  eldest 
son,  Isaac  J  and  his  heirs  for  ever.**  These  directions  for 
investment  and  settlement  are  applicable  to  real  estates 
only  :— 

[Lord  Coltenham. — ^The  limitation  to  Isaac  and  his 
heirs  implies  real  estates,  but  the  limitation  of  the  re- 
mainder to  John's  children  would  imply  personalty,  <' re- 
mainder" being  taken  to  signify,  not  a  remainder  after 
a  life  estate,  but  what  would  remain  of  the  property  after 
the  settlement  on  John's  wife.]  That  would  be  an  unusual 
and  inapt  construction  of  ^*  remainder."  A  limitation  to 
John  and  his  children  does  not  necessarily  imply  per- 
sonalty, because  that  would  pass  by  being  given  to  John 
himself,  and  ^^  children''  may  be  construed  *^  issue,"  et 
vice  versa;  Preble  v*  Bog  hurst  {d).  A  limitation  to  one 
and  his  heirs  is  applicable  to  realty  only,  and  it  is  a  settled 
rule  in  equity  that  when  money  is  directed  to  be  invested 
in  land  or  upon  other  security,  the  direction  to  invest  the 
money  in  land  is  not  matter  of  discretion,  but  is  impera- 
tive ;  and  an  investment  of  it  in  other  security  is  to  con- 
tinue only  until  a  purchase  can  be  made  of  lands ;  Earlom 
V.    Saunders  (e),    Johnson  v.   Arnold  (/),     Cowley   v. 
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(c)  5  Beav.  33-4. 

(d)  1  Swanst.  332. 

TOL.  XII. 


(<f)  Amb.  241. 

(/)  I  Vea.,  sen.  169  < 
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Hartstotige{g),  In  none  of  these  caaea  was  the  Inngoagt 
directing  an  inyesttoent  io  land,  &c.,  ao  strong  as  the  viil 
here,  and  the  marriage  settlement  of  JoAn,  the  ion. 

It  was  evidently  the  testator's  intention  that  if  Jhlm 
died  without  leaving  a  child,  the  benefit  of  the  10,000/. 
ahould  go  to  Isaac  and  bia  heirs,  aubject  to  the  settlenmil 
OD  John's  wife ;  hut  if  the  money  was  personalty,  Johi, 
if  he  bad  a  child  who  lived  bat  one  hour,  woald,  aa  thit 
child's  personal  representative,  take  the  whole,  and  ao- 
thing  would  remain  to  Isaac  or  his  heirs ;  so  that  tW 
testator's  intention  in  regard  to  thein  would  be  defeated  i— 

[Lord  Cottenham. — Suppose  John  left  several  childrfD, 
what  estate  would  they  take  in  realty  ?  j  If  it  were  necej- 
sary,  in  the  events  that  happened,  to  define  the  estate 
that  they  would  take,  several  ways  might  be  staled  in 
which  they  might  take  without  defeating  the  ultinitK 
limitation  to  Isaac.  [Lord  Cumphell. — State  them.'i  -III 
the  children  might  take  as  tenants  in  common  for  lift, 
with  or  without  cross -remainders  -,  or  a  limitation  mijiii 
be  to  the  eldest,  iind  other  sons  successively  in  tail,  n- 
inainder  to  the  daughrers  in  tail,  in  all  which  the  ultimilc 
limitation  to  Isaac  and  his  heirs  would  be  secured.  IV 
directions  for  the  settlement  here  were  incomplete  and  ex- 
ecutory, being  declared  by  tlie  testator  himself  to  be  only 
"  instructions  ;"  and  in  such  cases,  it  is  a  settled  rule  thai 
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to  give  effect  to  the  ultimate  limitation  to  Isaac  and  hig 
heirs ;  fThite  v.  Carter  (A),  Preble  v.  Boghurst  (t),  Stonor 
V.  Curwen  (7),  Feame  ConL  rem.  (A).  In  Jervoise  v.  The 
Duke  of  Northumberland  {I)  J  Lord  Eldon  says,  "  Where 
there  is  an  executory  trust,  where  the  testator  has  directed 
something  to  be  done,  and  has  not  himself,  according  to 
the  sense  in  which  the  Court  uses  these  words,  completed 
the  devise  in  question,  the  Court  has  been  in  the  habit  of 
looking  to  see  what  was  his  intention ;  and  if  what  he  hag 
done  amounts  to  an  imperfection  with  respect  to  the  exe- 
cution of  that  indenture,  the  Court  inquires  what  it  is 
itself  to  do.  And  it  will  mould  what  remains  to  be  done,  so 
as  to  carry  that  intention  into  execution.''  And  Sir  A. 
Hart^  V.  C,  in  fFoolmore  v.  Burrows  (wi),  says,  **  It  often 
happens  that  the  Court  is  called  on  to  expound  a  meaning, 
and  execute  a  purpose  which  the  testator  himself  could 
not  have  explained  in  their  detail ;  and  the  Court  is  then 
driven  to  the  necessity  of  giving  such  directions  as  it  con- 
ceives to  be  nearest  to  a  probable  and  rational  purpose  in 
the  testator's  mind." 

It  is  to  be  observed,  that  the  instructions  as  to  the  tes- 
tator's son  Joseph  J  were  ^'to  fix  the  like  10,000/.  in  the 
same  manner,  to  prevent  its  being  spent."  This  fixedness 
of  the  fund  could  be  secured  only  by  permanent  invest- 
ment in  land,  and  that  construction  is  further  borne  out 
by  the  last  instruction,  to  lay  out  all  surpluses  beyond 
expences  '^  in  mortgages  or  purchases  for  the  purposes 
above  mentioned." 

It  being  manifest,  on  the  true  construction  of  the  ia- 
structions,  that  the  provision  of  10,000/.  for  John  was 
converted  into  real  estate,  what  acts  and  dealings  of 
the  parties  have  re-converted  it  into  personalty  ?  because,  if 


1845. 
C00K8ON 

V. 

CooasoN* 


(A)  Amb.  671. 
(t)  1  Swanst.  329. 
ij)  5  Sim.  264. 


(A)  pp.  90, 1 1 2, 1 37  (BuU.  ed.) 
(/)  1  Jac.  &  W.  570. 
(m)  I  Sim.  525. 
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B  discretion  or  election  is  given  to  a  party  interested  in  i 
fiind  to  change  the  character  once  impressed  upon  it,  tlw 
acts  or  expressions  declaratory  of  sncli  intention  most  be 
clear  and  unequivocal,  Stead  v.  NewdSgate  (n).  The  dis* 
cretion  given  to  the  testator's  wife  with  regard  to  the 
settlement  to  be  made  by  John,  was  confined  to  the  pro- 
vision for  his  wife ;  and  the  direction  for  further  Utniti- 
tions  in  that  settlement  was  absolute — at  least  the  £t- 
cretion  given  in  regard  to  that  settlement  vested  in  the 
widow,  and  in  John,  and  John's  intended  wife,  or  some 
of  them;  and  such  discretion  was  fully  exercised  bytbe 
marriage  settlement  of  1784(  to  which  these  three  wen 
parties,  and  which  adopted  the  expressions  of  the  t 
tary  instructions,  and  mui^t  be  construed  in  like  i 
By  this  settlement  •/» An  Cookson  covenanted  to  raise  the 
lOjOOOi.  out  of  bis  father's  assets,  and  pay  it  to  the  tmi- 
tees,  "  in  trust  to  lay  out  the  same  in  the  purchase  of  free- 
hold lands,  BO  soon  as  a  convenient  purchase  should  be 
found,  to  be  settled  to  the  use  of  John  for  life,  remaimfaT 
to  the  use  of  his  intended  wife  for  her  life,  remiundertD 
the  children  of  the  marriage" — clenrly  the  whole  corpn, 
aod  not  a  part  only,  was  thus  settled  on  the  wife ;  vA 
after  her  death  on  the  children  of  the  marriage,  couus- 
tently  with  the  testamentary  instructions,  and  in  the  nsoil 
form  of  such  settlements, — "  for  such  estate  and  in  sudi 
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converting  it  into  personalty,  fully  sustains  its  character  of 
realty  before  impressed  on  it.'  By  their  subsequent  acts, 
one  half  of  the  sum  was  vested  in  the  funds,  and  the  other 
half  on  mortgage  of  real  estate,  the  mortgage  deed  reciting 
that  **  John  Cookson  had  paid  the  10,000/.  to  the  trustees, 
but  that  no  convenient  purchase  hath  yet  been  found 
whereon  to  lay  out  and  invest  the  same.''  The  deed  of 
1792,  substituting  new  trustees  of  the  marriage  setttlement, 
contained  a  similar  recital,  and  both  deeds  shewed  that 
there  was  no  deviation  by  these  parties  from  the  original 
intent  of  the  will  to  invest  this  money  in  land*  * 

After  the  death  of  Joh7i  Cookson  without  issue,  a  deed, 
dated  c/tf/y,  1804,  was  executed  by  John's  widow  and 
Isaac  Cookson,  the  only  parties  then  interested  in  this 
fund.  As  it  was  upon  this  deed  that  the  Master  of  the 
Rolls  founded  his  opinion  (o),  that  the  property  was  recon- 
verted into  personalty,  it  demands  careful  consideration. 
It  was  executed  by  the  parties  in  virtue  of  their  owner- 
ship, and  not  under  any  power ;  and  the  purpose  of  it  was 
to  appoint  two  new  trustees  to  act  with  the  survivor  of 
the  trustees,  who  were  appointed  by  the  indenture  of 
1792,  in  place  of  the  trustees  named  in  the  marriage  set- 
tlement of  1784.  It  recites  all  the  prior  deeds,  particu- 
larly the  settlement  of  1784,  and  therein  the  will  and 
testamentary  instructions  of  John  Cookson,  the  grand- 
father ;  and  it  expressly  adopts  all  the  provisions  of  that 
settlement  (p),  and  consequently  its  first  and  leading 
trust  is  to  vest  the  money  in  land  so  soon  as  a  convenient 
purchase  could  be  found,  that  being  one  of  the  several 
trusts  relative  to  the  sum  of  10,000/.  then  remaining 
unexecuted.  The  expressions  used  by  the  parties  in  this 
deed  are  entirely  opposed  to  any  intention  to  determine 
that  trust,  and  substitute  a  provision  that  the  fund  should 
be  held  as  personalty  for  them,  a  change  which  certainly 


1845. 

CoOKSOlf 

Cookson^ 


(0)  5  Beav.  32. 


ip)  Vide  supra,  pp.  123  &  126. 
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184Jt.  they  had  full  power  to  tnalce,  and  which,  if  intended, 
CooKioN  would  naturally  hare  been  directed  by  tbem  iu  a  few  pUin 
words,  not  open  to  doubt  or  question,  and  would  not 
have  been  left  to  be  collected  from  circuitous  expreasioiu, 
ill  adapted  to  convey  such  intention.  What  was  the 
object  of  reciting  the  pasaages  in  the  prior  deeds  relaliiig 
to  the  investment  of  the  money  in  land,  bnt  to  shew  that 
the  character  of  realty  impreBsed  upon  it  waa  to  be  con- 
tinued }  If  Isaac,  who  was  entitled  to  the  rereruoo  of 
the  whole  on  the  widow's  death,  intended  the  fund  to  bi 
considered  as  personalty.  Would  he  not  have  expreased 
anch  intention  ? 

Itiaetdd/ia  Pullenof  V.  Marl  of  Darlington  (q)  andotbs 
cases,  that  the  slightest  indication  of  intention  is  anffiinent; 
but  in  Stead  v.  Nevidigate  (r),  Sir/F".  Grant  says,  "the  onin 
lies  on  the  defendant  to  shew,  with  reasonable  cleameo, 
that  the  testator  meant  to  pass  it  under  a  different  detw- 
minatton ;  it  is  not  enough  to  fix  upon  an  amlugsooi 
expression  or  an  equivocal  direction."  There  ia  no  ex- 
pression of  intention  by  Isaac,  nor  even  an  inference  d 
intention,  to  be  found  in  this  deed  to  consider  this  fiind  ■ 
personalty ;  and  to  hold  that  it  was  by  this  deed  reoonvertcd 
into  personalty  would  be  contrary  to  all  the  authorities 
on  the  subject. 

The  only  other  act  of  the  parties — Isaac  and  ffrrnnni 
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intention  to  hvLve  the  money  vested  in  land.  The  Master 
of  the  Rolls  overlooked  this,  and  relied  on  the  deed  of 
1804. 

Looking  at  the  will  alone,  we  submit  that  the  character 
of  realty  was  thereby  impressed  upon  this  sum  of  10,000/.| 
and  if  not  by  the  will,  then  by  the  settlement  of  1784,  in 
pursuance  of  the  power  given  by  the  will,  and  if  not  by 
both  these  instruments,  separately  or  together,  at  all 
events  by  the  subsequent  deeds  and  acts  of  the  parties^ 
never  indicating  an  intention  to  treat  the  fund  otherwise 
than  as  realty ;  and  therefore,  upon  the  death  of  Hannah, 
the  heir  of  Isaac,  who  had  previously  died  intestate^ 
became  entitled  to  the  property  as  realty;  Symons  v. 
Ratter  («),  Lechmere  v.  Ecurl  of  Carlisle  (0,  fFalker 
V.  Denne  (u),  fFheldale  v.  Partridge  (v),  Thornton  v» 
Hawley  (u^). 


1845. 

COOKSON 
COOKSOK. 


Mr*  Bethell  and  Mr.  Turner  for  the  respondents. 

It  is  impossible  to  collect  from  the  will  and  instructions 
an  imperative  direction  to  vest  the  money  in  land.  The 
testator  was  evidently  solicitous  to  have  the  money  pro« 
perly  secured  ^'  to  prevent  its  being  spent;''  the  ex- 
pression used  respecting  the  provision  for  his  son  Jo- 
sephy  but  whether  in  land  or  other  securities,  he  left  to 
the  discretion  of  the  trustees.  In  order  to  impress  the 
money  with  the  quality  of  real  estate,  it  must  be  shewn 
that  an  intention  to  convert  it  into  real  estate  was  either 
expressed  or  necessarily  inferible  from  the  nature  of  the 
limitations  to  which  the  fund  was  subjected,  as  in  Cowley 
V.  Hartstonge  and  other  cases  that  have  been  cited  (x). 
As  no  such  intention  is  expressed  in  this  testamentarypaper, 
those  cases  do  not  apply ;  and  as  all  the  purposes  of  the 
limitations  contained  in  it  may  be  effected,  as  well  by  an  in- 


(f)  2  Vem.  227. 
(0  3P.  Wms.  211. 
(u)  2  Vc8.,jan.  170. 


(v)  8  Ves.  235. 
(w)  10  Ves.  129. 
(x)  Supra,  p.  129. 


COOKIOK. 
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IS46.  vestment  in  personalty  as  in  realty,  no  irreustible  or  em 
CooKioK  probable  inference,  in  favour  of  a  constructive  conversion 
arises  from  the  nature  of  the  limitations,  for  in  all  casei 
in  which  Courts  of  Equity  hold  money  to  be  converted  into 
land,  the  quality  of  land  must  be  imperatively  fixed  on 
the  money  :  "  where  by  will,  the  will,  where  by  contract, 
the  deed,  must  decisively  and  definitively  fix  upon  the 
money  the  quality  of  land,"  an  expression  first  naed  bj 
Lord  Loughborough  in  Walker  v.  Denne  <y) ,  and  repested 
in  another  form  by  Lord  Alvanley  in  Swann  v.  Fotmer- 
eau  (z),  and  by  the  Vice  Chancellor  in  Daviet  v.  Good- 
hew  (a).  But  here  the  testator  has  not  indicated  any  de- 
finite intention  to  vest  this  gift  in  real  estate,  "but  has  left 
it  perfectly  at  large,"  as  was  said  by  Lord  LougAborougk 
in  the  same  case.  Indeed,  it  ie  incredible  that  this  testator, 
who  gives  his  real  estate  absolutely  to  his  first  son,  with- 
out any  limitations,  should  create  an  entail  in  a  sum  <A 
money  given  to  his  second  son.  And  if  this  money  wen 
to  be  vested  in  the  purchase  of  real  estate,  how  could  that 
estate  be  settled  on  tlohn  and  his  children,  so  as  to  secuR 
the  ultimate  limitation  to  Isaac  and  his  heirs.  If  limited 
to  John's  sons  in  succession,  the  first  son  attuning  the  agt 
of  twenty-one,  might,  by  joining  his  father,  defeat  thit 
limitation. 

The  quality  of  the  fund,  as  determined  by  the  t 
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that  purpose  only.  She  had  no  power  to  elect  whether 
the  fund  should  be  money  or  land.  If  that  deed  had  made 
the  fund  money,  it  would  go  to  John's  children  absolutely ; 
if  realty,  it  could  not  be  settled  to  uses^  so  as  to  preserve 
the  ultimate  limitation  to  Isaac. 

Suppose  the  fund  had  previously  acquired  the  character  of 
realty  under  the  will^  or  the  deed  of  1784^  it  lost  that  charac- 
ter by  the  subsequent  dealings  of  the  parties  with  it  by  the 
deeds  of  1792  and  1804,  treating  it  as  a  money  fund,  con- 
templating its  continuance  and  distribution  as  personalty^ 
to  which,  as  its  original  natural  character,  it  would  readily 
return,  in  obedience  to  a  less  decisive  indication  of  inten- 
tion, than  is  required  to  invest  real  or  personal  estate  with 
an  opposite  and  artificial  character.  By  the  deed  of  1792^ 
appointing  new  trustees,  the  money  was  vested  in  them 
and  treated  as  personal  estate,  to  which  John  Cookson  and 
his  personal  representative  would  be  entitled  on  the  death 
of  Hannah  Cookson.  In  the  deed  of  1804  there  is  a 
clear  indication  of  intention  expressed  of  taking  the  fund^ 
as  it  then  existed,  in  money,  and  it  is  not  disputed  that 
Isaac  might  then,  if  he  wished,  declare  that  to  be  its  cha- 
racter. He  and  Hannah  were  then  the  sole  and  ab- 
solute owners  of  the  fund,  and  the  slightest  indication  of 
intention  to  elect  to  take  it  as  money,  would  be  sufficient 
to  give  it  the  quality  of  money:  Chichester  v.  Bicker^ 
staff  {b)  J  Lingen  v.  Sowray  (c),  Bowes  v.  Earl  of  Shrews- 
bury (rf),  Edwards  v.  Lady  fFarwick  (e),  Pulteney  v. 
Earl  of  Darlington  (/),  Tr afford  v.  Boehm  (^)j  Crab- 
tree  v.  Bramble  (A),  Stamper  v.  Miller  (i),  Curling  v. 
May  (/),  Triquet  v.  Thornton  (A).    On  the  authority  of 


{h)  2  Vem.  295/ 
(c)   1  P.  Wms.  172. 
{d)  5  Bro.  P.  C.  2C9. 
(0  2  P.  Wms.  171-4. 
(/)  1  Bro.C.C.  223;  S.C. 
7  Bro.  P.  C.  530. 


{g)  3  Atk.  449. 

(h)  Id.  680. 

(i)  Id,  212. 

0')  Cited  3  Atk.  253, 

{k)  I3Ve8.  345, 


1845. 
Cookson 

V. 

Cookson. 


.CUUKSON. 
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1845.  Iheae  cases,  even  if  the  money  had  been  before  converted 
CooKsox  '"^  realty  in  equity,  the  conduct  of  the  parties  absoluldj 
interested  shewing  their  acquiescence  in  contiouing  it,  >•  it 
actually  exiated,  determined  it  to  be  a  money  fund.  If  there 
vas  atiil  any  room  to  doubt  the  character  of  the  fund,  'tis 
character  of  personalty  was  fully  established  by  the  decree 
in  1809. 

Mr  Kinderaletf,  in  reply,  ui^d  again  that  the  words  of  the 
testamentary  paper,  directing  the  investment  in  land,  weit 
imperative,  and  that  neither  to  the  testator's  widow,  nor  to 
Joho,  the  son,  nor  to  the  trustees,  had  any  discretion  been 
given,  and  therefore  the  true  inference  was  that  do  other 
person  taking  an  interest  in  the  fund  had  a  discretion  to 
talie  it  as  land  or  money.  By  some  of  the  cases  cited  fat 
the  respondents,  as  Lmgen  v.  Sowray  (/}  and  EdwardM  r. 
Lady  ffarwick  (m),  money  directed  to  be  laid  out  in  land 
is  to  be  taken  as  land,  even  as  to  collateral  heirs.  The  cha- 
racter of  realty  impresBed  on  this  fund  from  the  beginning 
was  preserved  by  the  deed  uf  17B4,  and  in  no  way  altered 
by  the  subsequent  deeds  or  other  dealings  with  it  by  the 
parties.  The  ai^ument  that,  by  considering  the  moneyai 
real  estate,  no  settlement  could  be  made  that  would  pre- 
serve the  ultimate  limitation  to  Isaac's  heirs,— inai- 
much  John's  eldest  son,  on  attaining  twenty-one  might 
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party  has  declared  a  certain  intention  or  not,  to   be  a        1845. 
fact :  but  that  is  the  matter  for  our  consideration,  being     Cookson 
the  ground,  in  truth,  upon  which  this  question  was  decided  v. 

in  the  Court  below,  and  the  ground  upon  which  I  am  pre- 
pared to  advise  your  Lordships  to  aflBrm  the  decree. 

The  matter  in  dispute  being  whether  this  fund  is  to  be 
considered  as  land  or  as  money,  as  real  or  as  personal 
estate,  the  first  question  that  arose  was,  whether,  in  the 
original  gift — which  is  the  original  constitution  of  the 
fund — the  instructions  of  John  Cookson^  by  his  will  of 
1774,  whether  those  instructions  accompanying  that  will 
gave  the  fund  in  question  as  land,  directing  it  to  be  in* 
vested  in  land ;  and  whether,  taking  the  whole  of  that 
instrument  and  these  instructions  together,  your  Lordships 
are  called  upon  to  say  that  he  had  made  it  land. 

I  observe  that  when  the  Master  of  the  Rolls  disposed  of 
this  case,  he  at  first  said  (n)  that  he  inclined  to  think 
upon  the  authorities  of  Ear  lorn  v.  Saunders  (o)  and 
Cowley  V.  Harisionge  (p),  "that  whatever  benefit  the 
children  were  to  take  was  to  be  in  the  form  of  an  interest 
in  real  estate/'  He  inclined  to  think  that  that  was  the 
object  of  the  whole  instructions,  and  that  the  alternative 
given  of  laying  the  money  out  in  any  other  fund — namely, 
land  or  some  other  security,  the  interest  of  such  money, 
or  the  produce  of  such  laud,  to  go  so  and  so — that  that 
was  to  be  taken  to  be  only  while  they  were  looking  out  for 
an  investment,  but  that  the  object  was  to  invest  it  in  land. 

Certainly,  if  you  take  the  whole  together,  there  are  in- 
dications of  an  intention  that  it  should  go  in  land.  The 
word  "remainder^'  is  used,  which  may  mean  residue 
only,  but  yet  it  is  more  technical  than  that;  then,  "in 
failure  of  those" — that  is  to  say,  of  child  or  children  law- 
fully begotten — it  is  to  go  ^*  to  my  eldest  son  Isaacy  and 

(ji)  5  Beav.  30.  (p)  1  Dow,  361. 

(0)  Amb.  241. 


CASES  IN  THE  HOUSE  OF  LORDS. 

his  heirs  fur  ever,"  which  ia  very  Beldom  used,  and  Teiy 
inaccurately,  except  as  to  laod.  But  takiug  the  word 
*' remainder "  aiid  the  words  "heirs  for  ever"  together, 
that  probably  was  the  ground  upon  which  the  Master  of 
the  Rolls,  with  a  view  to  those  former  cases,  considered 
that  it  was  to  be  taken  aa  land  in  the  original  inteotion  of 
the  party  making  the  gift.  I  must  say  that  I  do  not  feel 
anything  at  all  like  a  clear  opinion  upon  that,  but  I  rather 
consider  that  it  might  be  maintained  that  it  was  an  option 
given  t(f  all  intents  and  purposes,  and  not  merely  given  u 
a  power  to  lay  it  out  in  money  while  they  were  looking 
out  for  an  investment ;  for  when  you  come  to  look  to  ttw 
cases  to  which  his  Lordship  refers,  and  there  are  a  great 
many  others,  but  those  perhaps  are  the  two  most  referred 
to;  and  there  is  also  ^»/fn«on  V.  ^nio/d  (9) ;  in  these  cases, 
and  particularly  in  Harlom  v.  Saunders  (r)  aad^oAmun  r. 
Arnold,  you  will  find  &  far  clearer  indication  of  the  inteo- 
tion  to  lay  it  out  in  land  than  anything  that  is  to  be  found 
here ;  for  what  was  Earlom  v.  Saunders  ?  First,  tin 
testator  had  given  a  landed  estate  in  Surretf,  which  he  bti 
devised  in  strict  settlement,  in  terms  that' could  have  no 
possible  application  to  anything  but  land.  He  then  direcO 
400/.  to  be  raised,  not  from  that  estate,  but  from  his  other 
funds  unconnected  with  that  estate,  to  be  lud  out  in  land, 
or  such  other  security  as  his  trustees  appointed  theiebf 
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says,  **it  is  perfectly  clear  the  only  way  to  make  this 
devise  of  money  consistent  was  to  suppose  it  was  to  be 
laid  out  in  land,  for  the  money  was  to  go  to  such  uses— 
namely,  in  strict  settlement — as  the  land  that  had  been 
devised." 

Then  take  the  other  cases.  To  say  nothing  of  Cowley 
V.  Hartstongej  there  is  the  case  of  Johnson  v.  Arnold  («), 
which  is  a  very  strong  case  indeed ;  for  it  is,  that  if 
George  Jackson  should  be  willing  and  desirous  to  have  the 
sum  raised  laid  out  in  land,  then  he  may  purchase  in  land, 
and  the  profits  thereof  to  be  for  his  life,  then  to  his  wife 
for  life,  and  then  to  his  eldest  son ;  and  there  being  no 
issue  male  of  him,  then  to  his  other  sons,  then,  there  being 
no  issue  male,  to  his  daughters ;  and  if  the  land  should 
not  be  purchased,  and  the  money  should  remain  as  stock, 
then  to  such  uses  as  if  lands  had  been  purchased.  Really 
one  only  wonders  that  any  doubt  should  have  arisen  there, 
because  it  seems,  just  as  Lord  Harduncke  says,  a  devise 
of  profits,  as  if  it  had  been  a  devise  of  land. 

Now,  there  are  other  cases  of  another  kind,  in  which 
the  Court  would  not  hold  it  to  be  land  at  all ;  for 
instance.  Curling  v.  May ^  cited  in  Guidot  v.  Gnidot  (/). 
In  that  case  the  interest  is  to  be  laid  out  in  land,  or  put 
out  upon  good  security^  for  |I.,  her  heirs,  executors,  and 
administrators,  and  Lord  Talbot  held  that  the  Court  would 
not  in  dubio  interfere ;  that  there  was  here  nothing  to 
shew  positively  what  the  testator's  intention  was.  There 
are  other  cases  to  the  same  effect. 

If  I  were  to  decide  this  case  upon  this  ground  alone, 
therefore,  regarding  those  former  cases  as  far  stronger  for 
land  than  the  present  case  in  every  respect,  I  should  feel 
some  difficulty  in  abiding  by  the  decision  that  it  was  land, 
upon  the  ground  of  those  former  cases,  I  should  feel  great 
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1S4S.  doubt  whether,  even  upon  the  first  intention  which  the  tei- 
CooKSAN  ^^i"  indicated — namely,  in  the  instructions  accompanjnng 
the  will — I  ahould  feel  a  grave  doubt,  notwithstaDtSiif 
those  cases,  whether  it  was  not  still  left  free  from  uf 
expreseions  of  intention  to  invest  it  in  land.  However,  I 
admit  that  the  word  "  remainder"  and  the  words  "  hein 
for  ever"  may,  to  a  certain  degree,  support,  1  will  not  uj 
the  decision,  that  it  'a  land,  but  an  inclination  of  opinion 
that  it  is,  as  his  Xiordehip,  the  Master  of  the  Rolls,  ex,- 
pressed  it  j  although,  when  you  come  to  look  at  a  enbie- 
queut  partof  bis  opinion,  he  says  (u),"thateven  if  it  wen 
originally  impressed  with  the  character  of  land  (which  ii 
somewhat  weaker  than  saying  that  such  was  tbe  iocluiatios 
of  his  opinion),  he  is  of  opinion  that,  at  the  time  Jtaac 
executed  the  deed,  be  bad  the  right  to  consider  it  as  land 
or  money." 

But  now  we  come  to  that  upon  which  really  tbe  deci- 
sion of  tbe  case  turns,  although  I  thought  it  right  to  aj 
a  few  words  upon  the  former  cases,  because  this  is  a  cat 
which  is  very  often  occurring,  and  there  ought  to  be  do 
more  doubt  than  is  necessary  left  upon  the  subjecV— «t 
□ow  come  to  the  other  point,  which  is  the  manner  in 
which  tbe  party  dealt  with  the  money.  When  you  come 
to  look  at  the  instrument  of  Julp,  1804,  in  which  then 
was  to  be  an  appointment  made  of  new  trustees^  and  when 
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ceipt  of  the  said  sum  of  10,000/. :"  and  then  it  goes  on 
to  other  matters,  which  it  is  unnecessary  to  state.  Then 
the  witnessing  part  of  the  deed  is  that  Hannah  Jane 
CtMkson  and  Isaac  Cookson  do  hereby  for  themselves, 
&c.,  covenant  and  promise,  &c.,  '^  that  it  shall  and  may 
be  lawful  to  and  for  him  or  them  forthwith,  and  as  soon 
as  conveniently  may  be,  to  transfer  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England^  kept 
for  that  purpose,  the  said  sum  of  5325/.  19s.  8c/.  into  the 
joint  names  of  them  the  said  Samuel  Casiell  and  Joseph 
Cookson  and  Anthony  SurteeSy  and  they  the-  said  Hannah 
Jane  Cookson  and  Isaac  Cookson  do  hereby  direct,  order^ 
and  appoint  the  said  Samuel  Castellj  his  executors  or 
administrators,  to  make  such  transfer  accordingly."  Now 
Isaac  at  this  time  had  an  undoubted  right  to  deal  with 
the  land,  and  to  say  that  he  took  it  as  land,  or  to  say  that 
be  took  it  as  money.  The  question  is,  what  he  does  with 
it.  "  And  they  do  also  hereby  further  order,  direct,  and 
appoint  the  said  Samuel  Castellj  his  executors  or  ad- 
ministrators, forthwith,  and  as  soon  as  conveniently  may 
be,  to  place  out  and  invest  upon  real  or  government  secu- 
rities the  said  sum  of  6000/.,  so  lately  received  by  him 
and  now  in  his  hands,  in  the  joint  names  of  them,  the 
said  Samuel  Casiell^  Joseph  Cookson,  and  Anthony 
Surfees:  and  it  is  hereby  declared  and  agreed  by  and 
between  the  said  parties  to  these  presents,  that  the  said 
sum  of  5325/.  19s.  8</.  Four  Per  Cent  Annuities,  when  so 
transferred,  and  the  said  sum  of  6000/.,  when  so  placed 
out  and  invested ;"  now  observe,  •*  and  all  interest,  divi- 
dends, and  proceeds  thereof,"  which  is  dealing  with  it  as 
money  exactly,  *^  respectively  in  the  mean  time  shall  be 
upon  such  and  the  same  trusts,  and  to  or  for  such  and  the 
same  intents  and  purposes,"  and  so  forth,  and  subject  to 
the  same  limitations  as  in  the  settlement  of  1784. 

Now  I  entirely  concur  with  the  Master  of  the  Rolls 
that  this  is  a  taking  of  the  fund,  that  Isaac  having  an 
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,  1846.  entire  right  so  to  do  by  this  deed,  takes  this  as  moncf, 
CooKSuN  "'^'^  exercises  bis  own  discretion,  and  indicates  his  own 
intention.  All  that  you  want  here  is  to  know  the  inten- 
tion :  he  had  a  right  to  take  the  money  as  such  if  he  chow 
so  to  do :  did  he  or  did  he  not  intend  to  take  it  as  soch ! 
have  we  or  have  we  not  a  sufficient  indication  uf  tli^ 
intention !  That  is  the  point  and  the  sole  point,  and  looli- 
ing  at  this,  I  think  he  indicates  that  intention. 

But,  my  Lords,  I  do  not  think  that  is  the  whole  of  this 
case,  and  I  think  when  you  come  to  look  at  what  subse- 
quently took  place,  one  might  say  that  this  intention  ii 
even  more  strongly  stated,  although  it  is  not  adverted  to 
in  the  judgment  of  the  Court  below,  being  probatdf 
tiiought  superfluous,  and  unneceseary  to  support  the  judg- 
ment. In  the  respondent's  case  we  find  the  suit  stated, 
and  the  particulars  of  that  suit,  n-hich  was  instituted  by 
Isaac  and  Haimah  Cookson  against  the  trustees  and  the 
bankrupt's  assignees  ;  that  is,  after  Samuel  Caatell,  who 
had  the  custody  of  the  fund,  had  become  bankrupt ;  noi 
we  find  a  decree  of  14th  of  July,  1809,  in  which  it  ii 
said,  "  the  plaintiff  Isaac  Cookson,  by  his  counsel,  electing 
to  take  the  sum  of  5339/.  6s.,  the  money  produced  by  the 
sale  of  the  b'A2bl.  19j.  ^d.  4  Per  Cent.  Annuities,  the 
trust  fund  in  the  pleadings  mentioned,  instead  of  harii^ 
the  same  replaced,  and  the  plaintiff  Hannah  Jane  Cook- 
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clearly  indicated  his  intention^  and  has  given  that  evidence         1845. 
of  his  intention  so  to  do. 


Cook soy 
I  am  therefore  of  opinion,  upon  these  grounds— and  as  I       ^   «• 

agree  with  his  Lordship  the  Master  of  the  Rolls,  it  is 

unnecessary  for  me  to  trouble  your  Lordships  further — 

upon  these  grounds,  I  am  of  opinion  that  the  judgment  of 

the  Court  below  in  this  case  should  be  sustained,  and  I 

move  your  Lordships  accordingly  that  it  be  affirmed. 

Lord  Cottenham. — If  it  were  necessary  to  put  a  con- 
struction upon  the  will,  I  should  feel  that  there  was  great 
difficulty  in  distinguishing  this  case  from  those  which 
have  been  cited  in  support  of  the  argument,  that  the  cha- 
racter of  land  had  been  fixed  upon  the  fund,  although  the 
terms  used  are  less  strong  than  in  any  of  these  cases. 

In  Johnson  v.  Arnold  the  facts  are  so  imperfectly  stated 
that  it  is  impossible,  with  any  degree  of  certainty,  to  ex- 
tract from  the  observation  of  Lord  Hardwicke  any  rule 
applicable  to  other  cases.  In  Ear  lorn  v.  Saunders^  land 
had  been  devised  upon  trust  applicable  only  to  real  estate, 
and  the  money  was  to  be  held  in  trust  with  the  same  pro- 
visions and  limitations,  and  the  difficulty  arose  from  the 
direction  that  the  trustees  should  "  lay  out  the  money  in  the 
purchase  of  lands  or  any  other  securities  as  the  trustees 
should  think  proper  and  convenient.*'  Lord  Ilardivicke 
thought  the  trusts  inconsistent  with  the  supposition  that 
the  fund  was  to  be  regarded  as  money,  and  to  reconcile  the 
different  provisions  he  held  that  the  direction  to  invest  in 
"other  securities"  applied  only  to  the  investment  until  land 
could  be  purchased.  In  Cowley  v.  Hartstonge  the  trust 
was  to  **  invest  either  in  the  purchase  of  lands  of  inherit- 
ance, or  at  interest,  as  my  said  trustee  shall  think  fit  and 
proper^"  and  the  beneficial  interest  was  given  in  the  same 
sentence  as  real  estate,  and  in  a  manner  applicable  only  to 
real  estate.  The  rule  upon  which  Lord  EUlon  and  Lord 
Redesdale  acted   in  that   case,  appears  to  be   this,  that 
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1815.  where  a  discretion  rested  in  trustees  bad  not  been  excrciwi, 
CooKSotj  tl>c  Court  would  put  that  construction  upon  the  will  which 
seemed  best  calculated  to  answer  the  testator's  intention. 
Id  all  these  cases  thore  was  a  discretion  aa  to  the  purdiau 
of  land  or  personal  securities,  and  in  all  the  Court  ex- 
presses a  strong  disinclination  to  give  effect  to  any  such 
discretion  which  might  have  the  effect  of  altering  the  in- 
terest of  parties:  it  must  be  expressly  given  :  the  word* 
must  be  so  express  and  clear,  that  the  design  to  give  an  ab- 
solute uncontrolled  discretion  cannot  be  misunderstood  (a]. 

Expressions  used  by  Judges  in  many  other  cases  that 
there  must  be  a  clear,  manifest,  and  ultimate  iDtention, 
that  at  all  events  the  conversion  should  take  place,  must, 
I  think,  he  conclusive  with  reference  to  the  principle 
upon  which  these  leading  cases  have  been  decided.  All 
the  cases  establish  this,  that  where  the  conversion  haa  not, 
in  fact,  taken  place,  and  the  interest  vests  absolute!;, 
whether  in  land  or  money,  ia  one  person,  any  act  of 
his,  indicating  an  option  in  which  character  be  takes  <K 
disposes  of  it,  will  detcnniiie  the  succession  as  between  hi« 
real  and  personal  rcpreaentcitives ;  and  this  appears  to  mt 
to  be  all  that  is  necessary  to  determine  the  present  question- 

The  deed  of  1"84  I  consider  as  material  only  as  it  ii 
referred  to  by  the  deed  of  1804,  because,  whatever  discre- 
tion may  have  been  given  to  Elizuheth  Cooksnn  by  Hit 
\  ill,  I  think  it  clear  tliat  licr  being  a  party  to  the  deed 
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The  fund,  therefore,  remained  as  money,  and  all  parties 
interested  in  the  property  being  dead,  except  the  widow  of 
John,  who  was  entitled  for  her  life,  and  Isaac,  to  whom 
the  fund  was  ultimately  given,  they  joined  in  executing  the 
deed  of  the  23d  of  July,  1804.  These  two  persons  had  a 
clear  right  to  give  to  the  fund  the  character  of  money, 
whatever  may  be  the  true  construction  of  the  will.  Any 
indication  of  intention  would  be  sufficient  for  that  pur- 
pose. What  does  this  deed  indicate?  It  recites,  that 
Isaac,  or  his  representative,  will,  upon  the  death  of 
Hannah  Jane,  become  entitled  to  the  actual  receipt  of 
the  10,000/.,  and  that  they  two  were  then  the  only  per- 
sons interested  in  the  trust  funds,  and  that  they  had  agreed 
apon  the  appointment  of  new  trustees  to  act  in  the  several 
trusts  then  remaining  uexecuted  and  capable  of  taking 
effect,  which  are  mentioned,  expressed,  and  declared  in 
the  deed  of  17B4;  and,  after  providing  for  the  investment 
of  the  funds,  it  declares,  that  they  shall  be  held  *^  to  and 
for  such  and  the  same  intents  and  purposes,  and  under 
and  subject  to  such  and  the  same  provisos,  conditions, 
covenants,  and  agreements  as  are  mentioned,  expressed, 
and  declared  of  and  concerning  the  said  sum  of  10,000/., 
in  the  deed  of  1784,  or  such  of  them  as  remain  existing 
undetermined,  and  are  capable  of  taking  effect."  The  first 
trust  of  the  deed  of  1784  was  to  invest  the  fund  in  the 
purchase  of  land,  with  the  good  liking  and  approbation  of 
John  Cookson  and  Hannah  Jane,  his  intended  wife ; 
but  it  provides  for  the  construction  of  the  will  and  testa- 
mentary paper,  that  the  money  ought  not  to  be  so  laid  out 
and  invested ;  and,  after  giving  estates  to  the  husband, 
wife,  and  children,  the  deed  refers  to  the  will  as  directing 
the  parties,  who,  after  the  expiration  or  failure  of  those 
estates,  would  be  entitled. 

The  appellant  contends  that,  notwithstanding  the  reci- 
tals before  alluded  to,  the  reference  in  the  deed  of  1804 
to  the  deed  of  1 784  adopts  and  incorporates  all  its  provi- 
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1^5.         sions,   iiiclutliiig  tbe  tnist  to   purchase   land;    and   the 
CriDKsor*      question  is,  whether  that  be  the  true  construction,  or  whe- 
''■  thcr  the  reference  to  the  deed   of  178^  was  not  merely  t« 

descril)e  the  beneficiiJ  interests  remaining,  namely,  the 
life  estate  of  Hnntta/i  Jnue,  and  the  absolute  interest  in 
remainder  of /('iHC.  This  latter  construction  is  in  strid 
conformity  with  the  recitals,  whercns  it  is  inconceivable 
that  theee  two  parties,  who  hail  tbe  actual  dominion  over 
the  fund,  should  create  a  new  trust  for  the  purpose  of  ui- 
vesting  the  money  in  the  purchase  of  land,  which  thej 
might  effect  thcinselres,  and  nhlch,  if  cfTected,  they  migbl 
immediately  defeat  by  selling. 

I  cannot  adopt  this  construction,  and  I  think  that  tt> 
make  tbe  provisions  reasonable  and  consistent,  the  refer- 
ence to  the  deed  of  1  "84  must  he  considered  as  coniiDai 
to  the  estates  and  interests  remaining,  namely,  of  Haniin^ 
Jane  for  life,  remainder  to  haac  absolutely.  "Were  thi* 
more  doubtful,  I  think  that  the  decree  of  the  14th  ofjulf, 
1809,  would  be  conclusive.  By  that  decree  Htmnah  Jm 
and  Isaac  agreed  to  accept  a  sum  of  money,  to  be  investoi 
in  the  purchase  of  Three  Per  Cent.  Annuities,  in  the  nRW 
of  the  Accountaiit-Gencral,  and  tbe  dividends  to  be  paid 
to  Hannah  Jane  for  life,  with  liberty,  after  her  death,  S'" 
any  persons  entitled,  to  apply  concerning  tbe  said  annui- 
ties.    This  was  a  dealing  by  the  parties  interested  Milhtbt 
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authorities  that  were  referred  to,  and  I  am  clearly  of 
opinion  that  the  decree  ought  to  be  affirmed. 

The  heir  at  law  of  Isaac  Cookson  is  bound  to  shew  that 
what  de  facto  is  money,  had  the  character  of  land  im-* 
pressed  upon  it,  and  is  now  to  be  considered  as  land.  I 
must  say  that  I  entertain  the  greatest  doubt  whether, 
under  the  original  will,  it  ever  had  the  character  of  land 
impressed  upon  it.  If,  looking  to  that  instrument,  you  see 
that  it  was  the  intention  of  the  party  that  it  should  ulti- 
mately be  vested  in  land,  certainly  while  it  remains  upon 
personal  security,  it  is  still  to  be  considered  as  land. 

But  1  doubt  very  much  whether  this  testator  really 
meant  that  it  should  ultimately  be  vested  in  land,  or  at 
least  whether  he  gave  such  directions  as  made  it  impera- 
tive upon  the  trustees  to  vest  it  in  land.  He  intimated 
no  general  intention  to  create  a  second  family.  He  had 
four  sons,  IsaaCy  John,  Thomas^  and  Joseph.  There 
was  a  family  estate,  which  he  limited  to  Isaac.  Then  the 
younger  sons  were  to  be  sent  out  into  the  world,  and  to 
have  provisions  made  for  them  ;  and  there  seems  no 
probability  whatever  that,  with  regard  to  the  10,000/.,  wlych 
was  to  be  set  apart  for  John  or  for  Thomas^  that  it  was 
intended  that  there  should  be  a  second  family  established, 
and  that,  failing  that  second  family,  this  minor  estate 
should  be  converted  into  land,  and  should  revert  to  the 
head  of  the  house. 

Then  when  you  look  to  the  words  that  are  employed, 
it  is  impossible  to  put  upon  them  the  interpretation  that 
the  land  was  to  be  merely  a  mortgage.  But,  taking  the 
whole  into  consideration^  I  should  think  it  more  probable 
that  the  testator  intended  that  the  money  should  be  laid 
out  upon  security  to  remain  as  personalty,  than  that  it 
should  be  converted  into  realty.  There  is  certainly  the 
word  ^^  remainder,"  but  that,  in  a  popular  sense,  might  be 
applied  to  personalty.  There  are  also  the  words  ^'  heirs 
for  ever;"  they  may  mean  heirs  in  personalty.     There 
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are  very  coDsiderable  difficulUes  on  the  other  lide ;  I  think 
the  learned  counsel  for  the  appellant  had  considerable 
diSSculty  in  saying  what  estate  the  child  or  children  of 
Jukn  would  take  in  the  land  if  it  had  been  purchased. 

Referring  to  the  cases  that  were  cited,  I  do  not  find 
that  any  of  those  cases  go  the  length  of  deciding  that, 
where  the  intention  of  the  testator  is  so  very  doubtfnl, 
yon  can  say  that  the  character  of  land  is  to  be  impreflsed 
npoQ  the  money,  where  there  is  to  be  a  provision  under 
circumBtances,  such  as  we  find  here,  and  which  we  ban 
to  consider.  However,  there  is  no  necessity  for  us  to  dr- 
cide  that  point,  because,  even  if  upon  the  will  this  sum  i> 
to  be  dealt  with  as  land,  there  does  not  seem  to  be  tbc 
remotest  doubt  that  the  option,  which  was  given  that  h 
should  afterwards  be  taken  as  money,  was  ezerciued ;  ud 
if  it  had  been  once  land,  it  had  ceased  to  be  land,  and 
therefore  it  is  now  to  be  considered  as  personalty,  and  tbd 
therefore  the  next  of  kin  of  Isaact  and  not  the  heir  at  hv, 
are  entitled  to  it. 

It  is  unnecessary  that  I  should  attempt  to  go  orer  tk 
grounds  which  were  gone  into  by  both  of  my  noble  and 
learned  friends  who  hare  preceded  me :  I  think  upon  tbc 
second  point,  there  is  no  reasonable  doubt  whatever,  and 
that  alone  is  sufBcieiit. 
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John  Jack,  lessee  of  the  Rt.  Hon. 
Gborgb  Robbrt  Dawson  and 
of  others       ------. 


Plaintiff' in  error. 


William  M'Intyrb  and  Eliza- 

BBTH  his  wife \  Defendants  in  error. 


-\ 


By  lease  made  in  1719  the  lessor  demised,  for  three  lives,  renew- 
ahle  for  ever,  all  that  part  of  the  townland  of  B.,  containing 
509  acres  arable,  meadow,  and  pasture,  bounded  on  the  south 
by  D.,  on  the  north  and  east  with  L.  N.,  and  on  the  west  with 
T.'s  and  W.'s  land,  with  all  rights  thereto  belonging,  except- 
ing and  reserving  all  mines,  quarries  of  stone  and  coal,  and  all 
royalties,  and  all  timber  above  and  under  ground.  There  were 
several  renewals  of  the  lease  in  the  same  terms  as  to  the  con- 
tents and  boundaries  of  the  demised  premises. 

Hbld  by  the  Lord?,  affirming  judgments  of  the  Courts  in  Ireland, 
that  400  acres  of  bog  and  land  reclaimed  from  bog,  which  were 
situated  within  the  ambit  of  the  specified  boundaries,  passed 
under  the  lease  and  the  renewals  thereof,  in  addition  to  the 
509  acres  arable,  meadow,  and  pasture. 


1S45, 
April  8. 


Lease: 

Construction. 
Admeasure' 

mem  or 
Boundaries, 


riiis  was  a  writ  of  error  on  a  judgment  in  an  action  of 
ejectment,  brought  in  the  Court  of  Queen's  Bench  in  Ire- 
land, in  1836,  by  Jacky  a  nominal  plaintiff,  on  the  several 
demises  of  George  Robert  Dawsoti,  and  other  persons  (who 
are  trustees)  against  Mrs.  Elizabeth  Belly  who  has  since 
married  TFilliam  M' Intyre.    The  facts  were  these  : — 

Joshua  Dawsony  the  ancestor  of  the  above  named  lessor 
of  the  plaintiff  in  error,  by  indenture  of  lease,  dated  the 
13th  of  August y  1719>  demised  vmto  John  Blair,  his  heirs 
and  assigns,  '^  all  that  part  of  the  townland  of  Ballyma- 
gtiigany  containing  509  acres  arable,  meadow,  and  pasture, 
English  statute  measure,  for  three  lives,  renewable  for 
ever;  bounded  on  the  south  with  Derrygarrey  on  the 
north  and  east  with  Lough  Neaghy  and  on  the  west 
with  John  Tough's  and  James  fFallwood's  lands,  situate, 
lying,  and  being  within  the  manor  of  Castle  Dawsotiy  in 
the  county   of  Londonderry,  with  all  and  singular  the 
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rights,  &c.,  and  appurtenances  thereunto  belonging, 
excepting  and  resicrving  out  of  said  demise  all  niinei, 
mineruls,  and  quarries  of  stone  and  coal,"  &c.,  *'and  all 
timber  and  wood  above  andunder  ground;"  &c.,  subjectta 
the  payment  of  the  rent  tiicrcio  reserved.  Seveni]  renewals 
of  this  teoBC  were  subsequently  executed,  pursuant  to  k 
covenant  for  renewal  therein  contained  ;  the  last  and  still 
subsisting  renewal,  dated  the  Ut  of  November,  ITSJ, 
described  the  subject-matter  of  demiiie  in  the  same  words; 
viz.,  "containing  509  acres  arable,  meadow,  and  pasture, 
English  statute  measure." 

The  towntand  of  Batlymagwgan  contains,  besides  tbe 
part  comprehended  within  the  above  specified  boundaries, 
Tough's  and  JVallwood's  lands,  and  a  portion  of  land  in 
the  possession  of  the  lessor  of  the  plaintiff  himself.  TheK 
lands  lie  outside  the  boundaries  of  the  demised  premises, 
and  within  those  boundaries  are  contained,  in  addition  \o 
the  509  acres  arable,  meadow,  and  pasture,  nearly  400  more 
acres  of  bog,  and  cut  out  or  reclaimed  bog,  interspersed 
with  and  surrounded  by  the  arable  land,  except  on  one  side, 
where  the  demised  land  is  bounded  by  Tough's  and  fFaU- 
wood's  lands,  and  on  one  part  of  another  side  where  it  is 
bounded  by  Lough  Neagh.  So  that  the  space  within  the  sud 
boundaries  measures  altogether  905  acres,  or  thereabouts. 

The  lessors  of  the  plaintiff,  who  represent  the  estate  sod 
interest  of  Joshua  Dawson,  now  for  the  first  time  claim 


CASES  IN  THE  FIOUSE  OF  LORDS.  153 

The  ejectment  was  brought  for  the  recovery  of  the  bog  1B45. 
and  cut  out  or  reclaimed  bog  in  the  possession  of  Mrs.  j^^ 
j\rintyre^  then  Mrs.  -Be//,  widow,  and  was  tried  at  the  ^  ». 
Londonderry  Summer  Assizes  for  1837,  before  Mr.  Baron 
Pennefather  and  a  special  jury.  The  learned  Baron  directed 
the  jury  that  the  whole  of  the  land,  bog  and  cut  out  bog, 
which  lay  within  the  boundaries  of  the  premises  demised 
by  the  said  lease  of  1719,  passed  to  the  lessee,  and  those 
deriving  under  him,  and  that  if  the  jury  believed  that  the 
bog  and  premises  claimed  by  the  ejectment  lay  within  the 
ambit  of  the  boundaries  specified  in  the  said  lease,  the  de- 
fendant was  entitled  to  a  verdict ;  to  which  direction  the 
counsel  for  the  plaintiff  took  exceptions,  to  the  effect  that, 
according  to  the  true  construction  of  the  said  lease,  nothing 
passed  thereby  except  509  acres  arable,  meadow,  and  pas- 
ture, and  that  the  plaintiff  was  entitled  to  a  verdict.  The 
jury  gave  a  verdict  for  the  defendant. 

The  exceptions  were  argued  in  the  Court  of  Queen's 
Bench,  in  Michaelmas  Term,  1840,  and  judgment  was 
given  for  the  defendants  in  error  (Mrs.2?e// having,  between 
the  verdict  and  judgment,  married  M^Lityre)  (a).  The 
plaintiff  then  brought  a  writ  of  error  to  the  Court  of  Ex- 
chequer Chamber,  in  Ireland,  where,  by  the  unanimous  de- 
cision of  the  Judges,  the  judgment  of  the  Court  of  Queen's  . 
Bench  was  affirmed  {b). 

'Vhe  present  writ  of  error  was  brought  to  reverse  those 
judgments. 

Mr.  Kelly  and  Mr.  J.  W.  Smith  for  the  plaintiff  in 
error. 

This  is  a  strictly  legal  question,  and  depends  on  the  rules 
of  construction  of  the  terms  of  a  demise.  The  demise 
here  was  of  "  all  that  part  of  the  town  land  of  Ballyma- 
gnigajij  containing  509  acres  arable,  meadow,  and  pas- 
ture, English  statute  measure."  According  to  the  plain 
construction  of  this  description  of  the  subject  matter  of 
demise,  509  acres  only  passed  to  the  lessee.    But  there  is 

(a)  3  Ir.  Law  Rep.  140.  (6)  5  Jr.  Law  Rep.  229. 
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1S45.         this  addition,  "  bounded  on  the  south  with  Derrygarre 

j^^        on  the  north  and  east  with  Lough  Neagh,  and  on  tl 

©.  west  with  John  Tough's  and  James  JVcUlwootfs  lands. 

A1*Inttrs 

Now,  within  these  external  boundaries  are  comprised,  b 

sides  509  acres  of  arable,  meadow,  and  pasture  land,  4( 

more  acres  of  bog  and  other  lands.    The  ambit  of  the  spi 

cified    boundaries   is   not  the  exact  limit  of  the  lane 

demised,  and  ought  not  therefore  to  be  taken  as  the  sol 

criterion,  as  the  Judge  at  the  trial  took  it,  in  determinin 

the  extent  of  the  demised  premises.     The  true  criterion  i 

the  number  of  acres  particularly  mentioned:   that  con 

struction  would  satisfy  and  give  effect  to   all  the  term 

of  the  demise.     Lord  Bacon^  in  his  Maxims,  comment 

ing  on  the  thirteenth  rule,  says  (6),  "K I  have  some  lan» 

wherein    all    these  demonstrations  are  true,    and  som 

wherein  part  of  them  are  true  and  part  false,  then  sha] 

they  be  intended  words  of  true  limitation  to  pass  onl 

those  lands  wherein  all  these  circumstances  are  true.^ 

That  rule  of  construction  is  recognized  in  Doe  v.  Lyforu 

per  Le  Blanc  and  Bar/ley^  Justices  (c),  and  in  Doe  v 

Bowery  per  Liitledale  and  Parke^  Justices  (rf).     Th< 

latter  case  is  quite  applicable  to  the  present ;  in  both  case 

the  rule  of  construction,  which  gives  effect  to  all  the  term' 

of  demise,  is  fully  established. 

There  is  another  class  of  cases,  which*  have  decided  thai 
where  there  is  a  prior  limitation  and  further  description 
the  prior  limitation  prevails,  as  in  fFbodden  v.  Osboum  {d) 
which  is  referred  to  for  that  distinction  by  Mr.Jarman  (/)• 

In  the  renewal  lease  in  1797j  when  the  rights  of  the 
parties  were  better  known  than  at  the  date  of  the  original 
lease,  the  subject  of  demise  is  thus  described : — "  All  thai 
and  those  the  said  509  acres  arable,  meadow,  and  pasture 
in  the  town  lands  of  Ballymaguigan,  in  the  said  herein* 
before  recited  indenture."      Can  any  one,  reading  thi^ 

(6)  Maxima  of  the  Law,  77.  (rf)  3  Barn.  &  Ad.  459-60. 

Bac.  Works,    by  Mont.   Vol.  («?)  Cro.  Eli.  674. 

(c)  4  Mau.  &  Selw.  557-8.  (/)  1  Jarm.  Wills.  716. 
XIII.,  p.  176. 
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description,  say  that  not  only  509  acres,  but  the  whole         1815. 
contents  of  the  boundaries,  were  demised  ?     The  descrip-         "r^ 

V  ACK 

tion  of  the  subject  matter  by  measurement  was  sufficient ;  r. 

the  addition  of  boundaries — which  are  seldom  pretended     M*Int»re. 

to  be  exact,  and  known  to  be  wrong  in  this  case — appear 

to  be  an  after-thought,  and  ought  not  to  be  preferred  to 

the  prior  description  by  admeasurement.    The  demise  was 

of  part  of  the  town  lands,  containing  509  acres  ;  the  ambit 

of  the  boundaries  includes  400  more  of  bog  and  waste 

land,  which  the  original  lessor  never  intended  to  demise. 

The  true  construction  is  to  take  the  specified  number  of 

acres ;  they  lie  within  the  boundaries  mentioned,  and  that 

construction,    therefore,    will  answer  both   descriptions 

found  in  the  original  lease. 

Mr.  Napier  and  Mr.  Butt  (both  of  the  Irish  Bar) 
appeared  for  the  defendants  in  error,  but  were  not 
heard  (g). 

(g)  The  "reaaonfi"  subjoined  to  the  printed  case,  signed 
by  two  other  Irish  counsel,  were  as  follows : — 

1.  Upon  the  plain  construction  of  the  original  lease  of  the  13th 
of  August,  1719,  all  that  part  of  the  townland  oi  Ballymaguigan, 
comprised  within  the  boundaries  specified  therein,  passed  to  the 
lessee. 

2.  If  there  was  any  doubt  as  to  the  parcels  included  in  said 
lease,  the  ancient  and  continued  possession  by  the  lessee  and 
those  deriving  under  him,  for  upwards  of  1 20  years,  of  the  bog 
and  all  other  lands  comprised  within  the  boundaries  specified  in 
said  lease,  would  furnish,  from  usage,  the  cotemporaneous  expo- 
sition of  that  document  in  favour  of  the  defendants.  Besides 
which  a  deed  should  be  construed  most  strongly  against  the 
grantor. 

3.  The  exception  contained  in  said  lease  of  certain  matters  and 
rights  to  the  lessor,  and  amongst  others,  of  all  timber  and  wood 
under  ground^  applies  clearly  to  timber  which  is  commonly  found 
in  the  bogs  of  Ireland,  but  is  very  rarely  found,  if  at  all^  in 
arable,  meadow,  or  pasture  lands,  and  shews  that  the  parties  to 
the  said  lease  intended  to  pass,  and  considered  that  the  bog  passed 
to  the  lessee,  otherwise  it  would  be  absurd  to  except  the  bog 
timber  out  of  a  bog  which  was  not  granted. 

4.  The  said  lease  contains  no  grant  to  the  lessee  of  any  ease- 
ment or  right  of  turbary,  tmd,  consequently,  if  the  bog  did  not 
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The  Lard  Chancellor. — If  we  entertained  any  donbt 
with  retipcct  to  the  construction  of  this  instrument,  1 
should  think  it  necessary  to  recommend  your  Lordships 
to  hear  the  counsel  for  the  defendants  in  error  ;  but  as 
the  nohle  and  learned  Lords  present  do  not  appear  to 
entertain  any  doubt,  I  think  we  are  in  a  position  now, 
upon  the  arguments  on  the  part  of  the  plaintiff  io  error, 
to  recommend  your  Lordships  to  affirm  this  judgment. 

If  there  were  any  inconsistency  between  the  descriptinD 
of  this  property,  which  is  the  subject  of  the  lease,  in  the 
different  parts  of  the  lease;  if  it  were  necessary  to  aelect 
one  part  and  to  reject  another,  then  we  might  find  it 
necessary  to  refer  to  tbe  rules  which  have  been  l^ud  doffn 
fur  the  purpose  of  guiding  the  judgment  of  the  Courts  in 
cases  of  this  description;  hut  it  does  not  appear  to  me 
that  there  is  any  inconsistency  whatever  between  the  dif- 
ferent parts  of  this  description.  It  is  a  demise  of  all  tliat 
part  of  the  testator's  lands  bounded  in  a  particular  vBf- 
The  boundaries  are  minutely,  and,  as  we  must  take  it, 
correctly  described.  All  the  lauds,  therefore,  contained 
within  those  boundaries  would  pass  unless  there  was  s<Hiit 
inconsistency  between  that  description  and  the  other  part 
of  the  instrument. 


pass  to  tbe  lessee,  he  and  his  assigns  would  be  for  ever  without 
the  means  of  fuel,  as  the  coal,  and  all  timber  and  wood  above  or 
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Now,  what  is  the  inconsistency,  or  the  supposed  incon-  1845. 
sistency,  which  is  relied  upon  ?  The  passage  in  which  it  j]^ 
is  stated  that  it  contains  ^'  509  acres  arable,  meadow,  and  v- 

pasture  ;"  it  does  contain  509  acres  arable,  meadow,  and 
pasture ;  and  because  it  has  not  gone  on  to  describe  that 
it  also  contains  a  quantity  of  bog — 400  acres  of  bog, 
which  at  that  period  was  considered  as  property  of  little 
or  no  value — it  is  said  that  that  part  of  the  description  is 
inconsistent  with  the  rest.  It  does  not  appear  to  me  that 
it  is  in  the  slightest  degree  inconsistent  with  it;  it  is  a 
demise  of  all  that  part  of  the  townland,  particularly  des- 
cribed with  respect  to  its  boundaries,  containing  so  much 
arable,  meadow,  and  pasture ;  but  also  containing  a  con- 
siderable quantity  of  land  of  another  description,  which  at 
that  time  was  considered  of  little  or  no  value.  It  does 
not  appear  to  me,  therefore,  that  there  is  any  inconsis- 
tency in  this  description  ;  on  the  contrary,  it  is  perfectly 
consistent ;  and  therefore  I  am  of  opinion  that  all  that  is 
contained  within  the  ambit,  according  to  the  decision  of 
the  Court  below,  would  pass  to  the  lessee  under  this  lease, 
and  that  the  judgment  must  be  affirmed. 

I^rd  Brrmgham, — In  this  case  I  entirely -agree  with 
my  noble  and  learned  friend,  for  the  reason  he  has  shortly 
and  satisfactorily  given. 

This  case  comes  before  your  Lordships  by  a  writ  of 
error  from  the  Exchequer  Chamber  in  Ireland,  before 
which  it  was  brought  by  error  from  the  Court  of  Queen's 
Bench,  before  which  it  came,  upon  a  bill  of  exceptions  to 
the  direction  of  the  learned  Judge  at  the  trial.  That 
learned  Judge  put  it  to  the  jury  to  say  whether  they  be- 
lieved that  the  acres  of  bog  for  which  the  ejectment  was 
brought,  and  which  were  alone  in  question,  were  within 
the  ambit  of  the  boundaries.  If  they  believed  they  were 
in  point  of  fact  within  the  ambit  of  the  boundaries,  his 
Lordship  directed  that  they  should  find  for  the  defen- 
dants; and  if  otherwise,  for  the  lessee  of  the  plaintiff. 
The  jury  being  of  opinion  that  they  were  within  the  am- 
bit, found  for  the  defendants.     The  exception  taken  was, 
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that  the  learned  Judge  ought  not  so  to  have  left  it,  bat 
that  he  ought  to  have  directed  the  jury,  in  constniiog 
the  writteu  iniitrumeut  upon  which  it  was  his  province  to 
put  a  construction,  that  the  509  acres  of  arabtej  meadov, 
and  pasture,  alone  passed  by  tlie  dembe.  That  therefore 
rufed  the  question,  whether  or  not  the  bog  passed,  being 
within  the  ambit  of  the  boundaries,  nr  whether  the  demise 
only  passed  the  portion  of  the  land,  which  is  given  by  ad- 
measurement as  well  as  by  metes  and  bound*,  namely,  the 
509  acres. 

I  agree  entirely  with  uiy  noble  and  learned  friend, 
that,  if  there  be  inconsistent  constructions  set  up,  and  the 
question  is,  which  satisfies  the  words,  then  the  rule  if 
undeniable  that  you  must  prefer  that  constnictioQ — onleti 
there  are  some  peculiarities  in  the  case  to  take  it  out  d 
the  general  priaciple  and  rule— you  must  prefer  that  con- 
struction, which  satisfies  tlie  whole,  to  that  conatructioii 
which  only  satisfies  a  part. 

But  that  is  not  the  case  here.  I  am  not  called  upon  to 
make  any  such  selection  of  construction  ;  because  thii 
construction  most  undeniably  is  perfectly  consistent  with 
tlie  very  strictest  words  of  the  description  of  the  parcels. 
It  is  "  alt  that  part  of  the  towu  laud  containing  509  acres 
arable,  meadow,  and  pasture,  bounded  upon  the  south," 
and  so  on.  In  the  first  place  this  land  is  bounded  as  there 
described;  the  external  boundary  is  so  and  so;  it  is  within 
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lease  in  question  being  granted  (1/19),  it  being  the  usual  1845. 
practice" — now,  this  is  a  matter  of  conveyancing,  and  a  j^^ 
matter  known  to  the  learned  Judges  locally  in  that  part  of  f  • 

the  United  Kingdom — "  it  being  the  usual  practice  to  allow 
the  bog  to  pass  with  the  profitable  land  described  in  this 
instrument  as  arable,  meadow,  and  pasture.  It  passed  by 
the  law  of  forfeiture  in  all  the  grants  of  the  forfeited 
estates,  and  that  law  was  in  full  force  at  the  time  of  this 
lease  being  executed."  That  goes  very  much,  in  my 
opinion,  to  confirm  the  view  taken  by  their  Lordships  in 
both  the  Courts  below^  and  unanimously,  as  it  appears, 
in  both  those  Courts. 

Such  being  the  ground  of  the  opinion  at  which  I  have 
arrived  in  common  with  my  noble  and  learned  friend,  it  is 
unnecessary  for  me  to  go  into  the  cases,  such  as  Doe, 
V.  Lyfvrdy  or  I}oe  v.  Bower j  because  we  do  not  touch 
those  cases :  we  entirely  admit  every  part  of  the  learn- 
ing in  those  cases,  only  saying  that  they  do  not  rule  this 
case,  and  this  case  stands  consistently  with  those  cases. 

I  therefore  wholly  agree  with  my  noble  and  learned  friend 
that  there  is  no  case  for  calling  upon  the  defendants  iu  error, 
and  that  the  judgment  must  be  against  the  plaintiff  in  error. 

Lord  Campbell. — I  agree  with  the  opinion  of  my  noble 
and  learned  friends,  that  in  this  case  it  is  unnecessary  to 
call  upon  the  counsel  for  the  defendants  in  error. 

We  are  not  driven  to  apply  maxims  of  law  on  this  sub- 
ject, or  to  be  governed  by  any  of  the  technical  rules  which 
have  been  laid  down  for  the  construction  of  grants,  in 
which  inconsistent  and  contradictory  language  is  used. 
When  I  look  to  this  lease,  I  must  put  upon  it  its  natural 
and  grammatical  construction  ;  and,  doing  so,  I  have  no 
doubt  that  it  comprehends  the  place  in  question,  namely, 
this  bog.  I  read  it  (as  do  my  noble  and  learned  friends  who 
have  preceded  me)  as  a  demise  of  **  All  that  part  of  the  town 
land  of  Balli/magwgan,  containing  509  acres  arable,  mea-* 
dow,  and  pasture,  English  statute  measure."  That  is  all 
perfectly  correct.  But  why  is  not  all  that  part  of  the 
town  lands   of  Ballt/maguigan   which,  bounded  by  the 


M'Inttiis. 
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1845.  boundaries  that  are  here  set  out,  comprehended  in  this 
Jack  demise?  The  only  argument  in  tbii«,  that  there  is  bog_ 
and  that  the  bog  is  not  specifically  mentioned,  and  the 
admeasurement  of  the  bog  is  not  mentioned.  But  of 
that  there  is  abundant  explanation  given  that  it  was  of  so 
little  value  that  there  was  no  occasion  whatever  to  mention 
the  hog,  or  to  mention  the  contents  of  the  bog;  it  tris 
included  in  ihat  part  of  the  townland  of  Balli/maguignn, 
which  ivas  comprehended  within  the  line  which  is  sped- 
ficidly  pointed  out. 

Now,  I  think  it  is  extremely  important  to  observe,  that 
there  is  no  internal  bonniliiry.  It  would  hare  been  the 
easiest  thing  in  the  world,  if  the  bog  was  not  to  be  included, 
and  it  would  have  been  the  natural  thing,  to  hare  said  that 
it  was  bounded  on  the  outside  by  Baitjfmaguigan,  &c., 
and  on  the  inside  l>y  the  bog,  but,  on  the  contrary, 
there  is  no  such  intimation;  and,  therefore,  all  that  U 
included  within  that  external  boundary  must  pass  by  the  I 
demise.  I  liave  therefore  no  doubt  at  all,  that,  accordingto 
the  natural  and  grauiniaticid  construction  of  the  words  in 
this  case,  that  the  hog  passed  by  the  demise.  I  conceive 
tliere  is  nothing  to  rebut  that  natural  construction,  because 
the  defendant,  the  lessee,  is  in  possession,  and  there  is  no- 
thing to  shcwthathe  and  those  under  whom  he  claims  have 
not  been  in  possession  since  the  year  1719,  when  the  lease 
was  granted.   The  lessor  of  the  plaintiff  was  bound  to  mate 
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John  Stores  and  Louisa  Stokes 
Charlotte  Heron  and  Others 


Appellants. 
Respondents. 


A  will  disposing  only  of  personalty  contdned  tbese  words :— ''  My  will 
is,  that  whate?er  I  dia  possessed  of,  or  in  any  way  entitled  to,  together 
with  whatever  property  my  wife  may  be  any  way  entitled  to,  shall  pro. 
duce  to  my  wife  an  annuity  of  1 00/.  per  annum,  to  each  of  my  daughters 
100/.  per  annum  for  themselves  and  their  children,  and  to  my  wife's 
mother  an  addition  to  any  property  she  may  possess,  bo  as  to  make 
up  to  her  during  her  life  an  annuity  of  100/.  per  annum,  said  annui- 
ties, after  the  decease  of  my  wife  and  her  mother,  to  be  equally 
divided  among  my  three  children,  Wiiiiam,  Mary,  andJuiia  Louisa  j 
all  the  rest  and  residue  of  my  property  and  possessions  I  give  and 
bequeath  to  my  son  fFiUiam,**  At  the  date  of  the  will  and  of  the 
testator's  death,  his  daughters  had  no  children. 

Hbld,  that  all  the  annuities  thus  created  were  perpetual  annuities. 

The  testator's  daughter  M.  died,  and  after  her  death  he  made  a  codicil  to 
his  will,  dividing  her  annuity  between  his  two  surviving  children,  but 
in  other  respects  confi  rming  the  will.  His  wife's  mother  having  died, 
he  made  a  second  codicil  in  these  words : — **  And  in  case  my  son 
fFiUiam  shall  die  without  leaving  issue  male  lawfully  begotten,  my 
will  is  that,  after  the  decease  of  my  wife  and  my  daughter  J,  L.,  my 
remaining  property  shall  then  be  divided  between"  two  relations 
named  in  the  codicil,  and  their  children. 

Hbld,  that  these  codicils  did  not  alter  the  nature  of  the  annuities 
given  by  the  will  to  Julia  Louisa. 

Where  a  will  clearly  establishes  a  perpetual  annuity,  the  estate  in  the 
annuity  cannot  be  restricted,  by  a  codicil,  to  a  life  estate,  unless  the 
expresdons  there  used  are  clear  and  undoubted. 

Semble,  that  the  rule  in  ^iid's  case  (6  Rep.  1 7),  that  **  if  A.  devises 
his  lands  to  B.,  and  to  his  children  or  issues,  and  he  hath  not  any 
issue  at  the  time  of  the  devise,  the  same  is  an  estate  tul"— is  appli- 
cable to  personalty. 


1845. 
AprU  11-18. 


Pertonaliif. 

Annuities ; 

Perpetual  or 

far  Life. 


William  Hbron,  late  of  Dublin,  esq.,  deceased,  on  the 
8th  of  June,  1815,  made  his  will,  which  was  throughout 
in  his  own  hand  writing  (executed  so  as  to  pass  personal 


VOL.  xir. 


SlOKBB 
P. 

Hbron. 
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1S4S.        estate),  and  which  contained,  among  others,  the  follomn; 
clauses  :^ 

"  My  will  is,  that  whatever  I  die  poseessed  of,  or  any 
way  entitled  to,  together  with  whatever  property  my  wife 
may  be  any  way  entitled  to,  shall  produce  to  my  wife  an 
annuity  of  100/.  per  annum — to  each  of  my  daughters 
100/.  per  annum  for  themselves  and  their  children — to  my 
wife's  mother  an  addition  to  any  property  she  may  pos- 
sess, so  as  to  make  up  to  her  during  her  life  an  umoity  of 
100/.  per  aunum — said  annuities,  after  the  decease  of  my 
wife  and  her  mother,  to  be  equally  divided  among  my 
three  children,  William,  Mary,  oaA  .Julia  LouUa,  but  my 
will  is  that  my  wife  and  her  mother  shall  enjoy  their  au* 
nuities  as  above  for  their  lives  and  the  life  of  the  survivor 
of  them,  80  that  the  survivor  of  them  shall  possess  an 
annuity  of  200/.  per  annum,  to  be  after  the  decease  of 
both  equally  divided  between  my  three  children ;  all  tlie 
rest  and  residue  of  my  property  or  possessions  I  give  and 
bequeath  to  my  son  William." 

Mary  Heron,  one  of  the  children  of  the  testator,  having 
died  after  the  making  of  this  will,  unmarried  and  without 
children,  the  testator,  on  the  24th  May,  1817,  made  a 
codicil  in  the  following  words  :— 

"  It  having  pleased  Almighty  Providence  to  take  away 
my  daughter  Mary,  it  becomes  necessary  to  alter  the  dis- 
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ssue  male^  lawfully  begotten,  my  will  is«  that,  after  the 
lecease  of  my  wife  Mary^  and  my  (laughter  Julia  Loux^a^ 
ny  remaining  property  shall  then  be  equally  divided 
lietween  my  sister  Anne  Owen,  and  any  daughters  by 
George  Taylor  Owen,  her  present  husband,  she  may  have 
bhen  living,  and  my  sister-in-law  Charlotte  Heron,  widow 
jf  my  late  brother  J?(/ti;arrf,  and  any  children  she  may 
bave  by  ray  late  brother  Edward,  then  living,  share  and 
Bhare  alike." 

On  the  15th  July,  1829,  the  testator  made  a  third 
codicil  in  the  words  following  :— * 

^^  If  under  any  circumstances  the  whole  of  the  property 
I  leave  should  fail  to  produce  to  my  sun  ffilliam  an  annuity 
equivalent  to  that  bequeathed  to  my  daughter  Julia 
Louisa — viz.  150/.  per  year,  it  is  my  will  that  the  actual 
amount  of  income,  whatever  that  may  be,  shall  then  be 
divided  into  ten  equal  parts,  four  of  which  parts  shall  be 
paid  to  my  wife  Mary,  and  three  parts  to  my  daughter 
Julia  Louisa,  and  the  remaining  three  parts  to  my  son 
fFilliam,  this  arrangement  to  continue  until  the  income 
shall  afford  the  full  annuities  of  200/.  to  my  wife  Mary, 
150/.  per  year  to  my  daughter  Julia  Louisa,  and  at  least 
150/.  per  year  to  my  son  William.'* 

The  testator  died  in  October,  1831,  without  having 
altered  or  revoked  his  will  or  codicils,  leaving  Mary 
Heron,  his  widow,  and  fFilliam,  and  Julia  Lotusa 
Heron,  his  only  children  and  next  of  kin  him  sur- 
viving, and  leaving  only  personal  property  which  exceeded 
in  value  10,000/. 

Mary  Heron,  the  widow  of  the  testator,  shortly  after 
his  death  proved  his  will  and  codicils  in  the  Court  of 
Prerogative  in  Ireland,  obtained  probate,  and  pos- 
sessed herself  of  all  the  personal  estate  and  effects  of  the 
testator* 

In  November,  1832,  his  son  fFilliam  died  intestate,  un- 
married, and  without  issue,  and  Mary  Heron,  the  testa- 

M  2 
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tor's  widow,  obtained  adntiuistration  of  biB  goods  and 
cliattek. 

j^tine  Owen,  the  sister  of  the  testator,  and  named  in 
the  codicil  of  the  4th  day  of  July,  1S29,  died  in  July, 
1832,  intestate,  leavinp  two  children,  Charlotte  Otvnt  and 
Julia  Owen,  her  surviving,  by  George  Taylor  Owen,  in 
the  codicil  nnmed. 

After  the  death  of  the  testator  fFilfiam  Heron,  his 
daughter,  Julia  Louisa  Heron,  intermarried  with  the  ap- 
pellant John  Stokes,  previously  to  which  a  settlement, 
dated  Hth  November,  1831,  was  executed,  wherebvthe 
annuity  devised  to  Julia  hnuisa  Heron  by  the  testator, 
and  all  properties  which  she  could  have  or  claim  under 
the  testator's  will,  were  vested  in  trustees  for  her  own 
and  her  husband's  use  for  life,  and  then  to  the  issaeof 
the  marriage.  The  appellant,  Louisa  Slokfs,  was  the 
only  issue  of  this  marriage.  Mary  Heron,  the  testator'* 
widow,  and  Julia  Louisa,  his  daughter  and  the  wife  of 
John  Slo/ces,  both  died  in  October,  1B34. 

A  hill  was  filed  in  the  Court  of  Chancery  in  Ireland,  bj 
the  respondents  against  the  appellants,  to  carry  into  effect 
the  trusts  of  the  will,  the  object  of  this  suit  being  (among 
other  things)  to  obtain  the  opinion  of  the  Court  on  the  ques- 
tion, whether  the  annuities  were  to  be  considered,  undertlio 
terms  of  the  will  und  codicils  taken  together,  iis  perpeHiaJ  or 
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jf  the  testator  bad,  by  the  deaths  of  Julia  Louisa  Stokes 
ud  her  mother,  Mary  Herotiy  and  the  death  of  her 
brother,  TFilliam  Heroriy  without  leaving  issue  male,  he- 
roine distributable  as  part  of  the  residuary  property  of  the 
testator*    This  was  the  decree  appealed  against. 


1845. 
Stokbs 
H^aoN. 


Mr.  Kindersley  and  Mr.  Bethell  for  the  appellant. 

The  first  question  here  is,  what  interest  «/u//a  Louisa^  the 
testator's  daughter,  took  under  the  will  and  codicils,  whe- 
ther, under  the  gift  to  her  thereby  made,  she  took  a  per- 
petual or  only  a  life  annuity.  The  second  question  arises 
under  the  first  codicil,  and  is  this — whether  the  100/.  an- 
nuity, which  had  been  intended  for  Mary  Heron^  the  tes- 
tator's daughter,  and  which  by  the  codicil,  made  in  conse- 
loence  of  her  death,  is  divided  between  JFilliam  and  Julia 
Louisa  Heron,  is  a  perpetual  or  a  life  annuity.  The  third 
{oestion  is,  whether  the  annuity  of  200/.,  constituting  the 
aggregate  of  the  two  annuities,  is  a  perpetual  or  merely  a 
life  annuity.  The  same  principle  must  govern  the  deci- 
sion of  all  these  questions.  Lord  Plunket  was  of  opinion 
iuit  all  these  annuities  were  perpetual  (c) ;  Lord  Chan- 
iellor  Sugden  thought  that  they  were  only  granted  for 
tfe  ((/).  It  is  submitted  that  the  view  of  the  matter  taken 
y  Lord  Chancellor  Sugden  is  erroneous. 
There  can  be  no  doubt  that  the  will  taken  by  itself 
reates  perpetual  annuities.  Even  Lord  Chancellor  Sugden 
'as  of  that  opinion  ;  but  he  thought  that,  taking  the  will 
Qd  codiciU  together,  the  interest  created  was  only  for 
fe.  The  authorities  do  not  warrant  this  opinion.  The 
ase  of  Blewitt  v.  Roberts  {e)  shows,  that  if  there  is  by 
nil  a  gift  of  an  annuity  to  A.,  it  is  for  A.'s  life  only;  but 
[property  is  given  to  produce  such  annuity,  the  annuity 
A  perpetual.      The   difficulty  Lord  Chancellor   Sugden 

10  Heron  ?.  Stokes,  3  Ir.  Eq.         (e)  10  Sim.  491 ;  1  Cr.  and  Ph. 
H 163.  274. 

Crf)  4  Ir.  Eq.  Rep.  2S4. 
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1845.         seemed  to  feel  when  this  case  was  before  faim  (/),  anM 
c*"^  ^m  his  opinion  that  the  rule  in  Wild's  case  {g)  did  ir* 


apply  to  personalty.  There  is  no  good  ground  for  that  n- 
strictingthe  application  of  thatmle.  Hetbought  alto  thit 
these  annuities  could  not  go  to  the  children  of  the  dome 
on  account  of  remoteness.  But  the  gift  is  not  more  re- 
mote than  when  a  daughter  is  directed  to  take  an  estate  if 
the  descent  in  the  male  line  should  ftul.  The  annnitia 
will,  in  truth,  go  to  the  children  as  next  of  kin  to  the  fint 
donees,  and  they  take  a  more  definite  interest  in  audi  i 
grant  than  in  the  realty.  The  property  must  come  te 
them  if  it  is  not  either  previously  spent  or  g^ren  awif, 
and  the  realty  may  be  as  easily  disposed  of  in  that  maoMT 
as  the  personalty.*  The  argument  of  remotenesa  canBOl 
therefore  affect  the  question.  The  case  of  Knight  t. 
Sllii  (A)  has  been  miBtaken  when  treated,  as  it  was  by  ^ 
Edward  Sugden,  as  an  authority  for  the  proposition  thit 
the  rule  in  ff^ild's  case  does  not  apply  to  peraonihy. 
Lord  "jnturlow's  judgment  there  does  not  justify  any  svdi 
eoncluBion.  Nor  does  that  of  Lord  Hardwicke  in  the 
case  of  Buffar  v.  Bradford  (i) ;  for  his  LordBhip  there  pot 
the  decision  upon  the  time  of  posseBsion  as  taking  it  out  of 
the  rule  in  Wild's  case,  whereas  had  that  rule  been  deemed 
by  him  to  be  inapplicable  to  a  case  of  personalty,  he  ^oald, 
on  account  of  that  inapplicability,  have  had  a  shorter  and  ■ 
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the  death  of  his  daughter  Maryj  by  increasing  the  amount        1B46. 
of  the  annuities  to  be  received  by  the  persons  who  were       Stokes 
then  living.    Twelve  years  elapsed  before  he  made  another  ^' 

codicil ;  and  in  the  mean  time  his  wife's  mother  died^  but 
his  wife,  his  son,  and  his  daughter  were  still  living.  On 
this  second  codicil,  however.  Lord  Chancellor  Sugden 
founded  his  opinion  in  saying  that  the  intention  of  the 
testator  had  been  changed.  But  the  codicil  begins  with 
the  word  ^^  and/'  which  shews  that  the  testator  then  con- 
sidered himself  as  continuing  the  words  of  the  will ;  and 
with  the  view  of  providing  against  contingencies,  he  de- 
dares  how,  in  certain  events,  his  property  shall  be  dis- 
pelled of,  his  purpose  being  that,  in  the  event  of  those 
contingencies  happening,  it  should  not  go  merely  as  acci- 
dent might  direct,  but  according  to  intentions  and  for 
purposes  previously  settled  in  his  own  mind*  [Lord  Cot- 
tenham. — If  the  codicil  cuts  down  the  gift  to  the  children 
already  made  in  the  will,  what  is  to  become  of  the  child- 
ren of  Julia  Louisa  after  her  death ;  are  they  to  be  whoUy 
unprovided  for  ?]  It  never  could  have  been  the  intention 
of  the  testator  to  leave  them  in  that  state.  In  one  report 
of  the  case  Lord  Chancellor  Sugden  alludes  to  this  sub- 
ject. After  reading  the  words  of  the  second  codicil,  he 
nays  (A) — ^^  This  looks  as  if  he  thought  thai  Julia  Louisa 
was  to  take  for  life  only,  as  well  as  his  wife,  to  whom  he 
bad  given  an  annuity  expressly  for  life ;  and  that  he  con-* 
sidered  that  when  they  were  removed  the  remaining  pro- 
perty would  go  to  the  collateral  relations  discharged  of  the 
annuities."  But  the  "  remaining  property  "  thus  spoken 
of  in  the  codicil  did  not  mean  property  remaining  after 
the  death  of  the  wife  and  daughter,  and  after  their 
annuities  for  life  had  been  satisfied.  The  gift  of  a  cer- 
tain portion  of  the  property,  equal  to  produce  a  certain 
income,  satisfies  these  words,  which  must  apply  to  the 
property  after  that  gift  has  been  deducted  from  it. 

ik)  4  Irish  Eq.  Rep.  288. 
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But  the  great  difficulty  which  Lord  Chancellor  Sugdin 
found  in  this  case,  was  as  to  the  applicability  to  personal 
property  of  the  rule  in  fftld's  case.  On  this  subject  he 
gave  what  he  considered  a  summary  of  the  decisions  upon 
grants  of  annuity,  and  perhaps  it  may  be  as  well  to  bring 
that  summary  to  the  notice  of  the  House.  He  said  (f;— 
^'Looking  at  the  rule  with  respect  to  gifts  of  annuities,  let 
us  see  what  the  effect  of  the  decisions  is.  Savery  v.  Dyer  (m) 
contains  Lord  Hardwicke's  opinion,  that  where  an  an- 
nuity is  given  de  novo,  without  reference  to  any  particular 
property,  there  must  be  words  shewing  an  intention  to 
that  effect  in  order  to  pass  a  perpetual  interest  in  it.  That, 
I  take  it,  is  now  a  settled  rule  of  law.  It  is  equally  well 
settled  that  a  gift  of  the  income  of  property  of  which  the 
testator  is  possessed,  carries  the  entire  interest.  That  was 
decided  in  Elton  v.  Shepherd  (n).  So  in  Philipps  v. 
Chamberlaine  (o),  the  gift  of  the  produce  of  the  residue 
was  held  to  pass  the  whole  interest  in  it ;  and  in  Page  v. 
Leapingwell  (p),  the  gift  of  the  dividends  of  stock  was  held 
to  pass  the  stock  itself.  So  a  bequest  of  stock  upon  trust,  to 
pay  the  dividends  to  a  party  without  words  of  limitatioDi 
carries  the  absolute  interest  in  it,  Haig  v.  Swiney  {q)  and 
j^damson  v.  Armitage  (r) .  It  is  settled,  also,  that  where  a 
testator  directs  an  annuity  to  be  purchased  for  a  legatee, 
the  whole  interest  passes  to  the  legatee,  who  can  elect 
to  take  the  purchase- money  instead  of  the  annuity^  DaW' 
son  V.  Heam  («).  Su  a  gift  of  an  annuity,  as  part  of  tbe 
income  of  any  particular  property,  passes  a  perpetuity  in 
the  annuity.  That  was  decided  in  Rowlings  v.  Jen* 
nifigs  (/).  In  the  last  case  upon  the  subject  of  annuities, 
Blewitt  \,  Roberts  (u),  there  was  a  difference  of  opinion 


(/)  4  Jr.  Eq.  Rep.  292. 

(m)  Ambl.  139. 

(n)  1  Dro.  Ch.  Cas.  534. 

(c^)  4  Ves.  61. 

Cp)  18  Ves.  464. 

(9)  ]  Sim.  &  St.  487. 


(r)  Coop.  283. 

(#)  1  Ru8s.  &  Myl.  606. 

(/)  13  Ves.  39. 

(tt)  10  Sim.  491 ;  1  Cr.  &  Ph- 
274. 
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between  the  Vice- Chancellor  and  the    Lord  Chancellor         1846. 
upon  the  bubject.  The  gift  of  the  annuity  there  did  not  refer       Stokbs 
in  any  manner  to  any  particular  property.     In  every  other  ». 

U  V  no  V 

case  there  was  a  gift  of  the  dividends  of  stock,  or  of  the 
interest  of  a  residue,  or  a  direction  to  purchase  an  an- 
nuity, or  some  other  reference  to  a  particular  fund  out  of 
which  the  annuity  was  to  come.  I  know  from  experience 
that  the  opinion  of  the  Vice- Chancellor  has  always  been 
that  a  gift  of  an  annuity  generally  passes  a  perpetuity, 
without  reference  to  the  distinction  which  has  been  taken, 
and  which  has  .always  appeared  to  me  to  be  sound,  that 
when  an  annuity  is  given  as  part  of  the  income  of  the  tes- 
tator's property,  a  perpetual  interest  passes  without  any 
express  manifestation  of  intention,  because  it  amounts  to 
a  dedication  of  so  much  of  the  property  as  would  produce 
the  annuity  ;  but  that  when  the  testator  gives  an  annuity. 
to  one  simpliciterj  without  any  reference  to  property,  then 
express  words,  shewing  an  intention  to  give  a  perpetual 
interest  to  the  annuitant,  are  necessary.  In  that  case  of 
JBlewitt  V.  Roberts  there  was  considerable  difficulty**' 
There  was  nothing  but  the  gift  of  an  annuity,  without  refer- 
ence to  the  particular  fund  out  of  which  it  was  to  come,  and 
it  fell  within  the  rule  I  have  stated,  and  which  has  always 
appeared  to  me  to  be  the  true  rule — namely,  that  unless 
there  be  words  shewing  an  intention  to  that  effect,  or  a 
reference  to  a  particular  fund,  nothing  beyond  a  life  in- 
terest passes."  These  observations  are  not  justified  by 
the  case  of  Blewitt  v.  RobertSj  nor  does  that  case  lay 
down  the  rule  in  the  manner  here  supposed.  But  even  if 
it  did,  there  is  sufficient  here,  in  the  terms  of  the  will,  to 
shew  an  intention  to  pass  the  particular  fund.  Through- 
out the  language  of  this  will  the  words  annuity  or  annual 
sum  are  equivalent  to  represent  and  express  so  much  of 
the  corpus  of  the  property  as  will  produce  that  annual 
sum  ;  and  the  form  of  disposition  which  the  testator  has 
adopted  is  simply  that  of  the  gift  of  the  capital  of  the  pro- 
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1B45.        perty  through  the  medium  of  a  gift  of  the  iDOOtne  whidi 
g^^g      he  thought  it  capable  of  producing.    The  only  reason  rf 
"•  difficulty  in  applying  the  rule  in  Wild's  case  to  the  cue 

of  personal  property,  is  that  of  holding  children  to  be 
seized  of  personal  property  by  way  of  limitation,  Suffar  i. 
Bradford  (v).  That  difficulty  does  not  exist  nnder  tbe 
circumstances  of  this  case ;  besides,  it  need  not  be  held 
that  "  children  "  is  a  word  of  limitation,  if  it  can  be  i*id 
that  the  first  taker  took  for  life,  and  the  children  take  I7 
way  of  remainder.  Lord  Chancellor  Sugdat  deprived  tbe 
children  of  any  interest  whaterer,  by  holding  that  Jn^ 
Louisa  took  for  life  only.  The  dtBinclination  to  apply  & 
rule  in  Wild's  case  to  personal  property,  because  tbe  fint 
taker  takes  the  whole,  is  a  little  erroneous.  Where  Ibc 
word  children  is  found  in  a  will,  in  a  gift  to  a  penca 
not  having  children  at  the  time,  it  is  of  itself  indicative  of 
an  intention  to  give  more  than  a  life  interest  to  that  pn- 
SOD.  If  tbe  words  of  the  gift  here  are  not  words  of  pur 
chase,  then  they  must  be  words  of  limitation.  Lord 
Hardwicke  thus  stated  his  reason  for  tbe  rale  which  Ik 
adopted  in  Buffar  v.  Brad/urd  (v) — "  It  must  be  allowed 
that  '  children,'  in  its  natural  import,  is  a  word  of  pin- 
chase  and  not  of  limitation,  unless  it  is  to  comply  with 
tbe  intention  of  the  testator,  where  the  words  cannot  take 
effect  in  any  other  way ;  but  suppose  a  devise  was  to  A., 
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daughters  and  their  children^  I  have  great  doubt  as  to  the  1^^^* 
possibility  of  applying  the  doctrine  of  JFild*s  case  to  per-  Stokbs 
sonal  property.  The  rule  there  extended  the  simple  gift 
to  an  estate  tail,  because  upon  any  other  construction 
there  was  no  possibility  of  the  children  taking  the  real 
estate  intended  for  their  benefit ;  they  could  not  take  as 
purchasers,  therefore  they  were  held  to  take  it  through 
their  father;  but  where  the  gift  is  of  personal  estate  it  is 
just  the  reverse,  for  the  children  can  never  take  through 
the  father  in  the  way  they  take  real  estate." 

But  that  is  wrong,  for  if  a  man  gives  real  estate  to  A^ 
and  his  children,  they  do  not  take  through  the  father  but 
as  a  class.  His  Lordship  proceeded  to  say,  ^^  The  reason 
therefore  of  fFtlcTs  case  not  applying  to  a  gift  of  personal 
estate,  and  certainly  the  true  construction  of  a  gift  to  a 
father  and  his  children,  is  to  construe  it  a  gift  to  them  as 
a  class,  as  joint  tenants,  as  in  the  case  of  Oaies  v.  Jack- 
son  {x)/*  That  is  true  where  they  can  take  by  purchase, 
but  not  where  there  is  a  gift  to  a  man  who  has  not  then 
any  children.  But  it  is  clear  that  in  this  judgment  of  the 
Court  below  the  decision  and  the  circumstances  of  WtliTs 
case  are  confounded  with  the  rule  of  law  there  stated. 
Words  of  purchase  are  converted  into  words  of  limitation 
in  cases  of  personalty,  for  the  purpose  of  effecting  the  in- 
tentions of  the  testator,  by  allowing  an  interest  to  exist 
where  the  ^ft  is  to  a  class ;  and  no  one  of  that  class  is 
able  to  take  at  the  time  of  the  gift. 

The  gift,  in  the  second  codicil  to  JFilliamy  does  not 
alter  the  previous  arrangement  of  the  property,  for  he  can 
only  receive  the  residue  subject  to  the  liability  to  discharge 
the  burdens  previously  imposed  on  the  estate,  Bench  v. 
Biles  (y).  There  the  testator  directed  debts,  &c.,  to  be 
paid,  and  then  went  on,  '^  all  the  rest  and  residue  of  my 

(jr)2Str.  1172.  {y)  3  Mad.  187. 
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real  and  personal  estate  I  give  to  A.  B."  It  was  beld  tint 
the  debts  were  charged  upon  the  whole,  for  that  there  wu 
aD  impticatioi)  by  the  very  words  of  the  ^ft  that  flomething 
had  been  carved  out  of  the  estate  before  the  residue  could 
exist.  So,  wliat  is  given  here  to  fniliam  he  is  to  take 
after  the  preceding  bequests  have  beeu  aatiafied.  The  inten- 
tion in  the  will  therefore  being  clear,  it  is  plain  to  demoo' 
atration  that  the  absolute  interest  thus  created  cannot  be 
cut  down  without  the  alteration  of  that  intention.  Tbt 
wife  and  daughter  here  take  estates  as  joint- tenants,  witb 
the  benefit  of  survivorship  to  the  longest  liver,  and  t^ 
^t  over  is  only  to  take  effect  after  the  death  of  both.  Tbc 
case  of  Robinson  v.  Hunt  {z)  is  strictly  applicable  to  tht 
present.  There  was  a  bequest  of  an  annuity  to  A.  andfi. 
and  the  survivor  for  life,  and  if  A.  should  have  any  ctul- 
dren  the  annuity  was  equally  to  be  divided  between  them; 
but  if  he  should  die  without  leaving  issue,  then  over.  It 
was  held  that  A.'a  children  took  absolute  interests  in  a  per- 
petual annuity,  the  Master  of  the  Rolls  saying,  that  "the 
only  doubt  he  had  was  whether  the  parent  took  in  the 
nature  of  an  estate  tail." 

To  adopt  the  construction  given  to  the  will  andcodidli 
by  Lord  Chancellor  Sugden  will  be  to  defeat  the  plain 
intentions  of  the  testator,  and  to  leave  unprovided  perBou 
whom  he  had  intended  to  make  the  objects  of  his  bounty. 
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60  far  as  the  expression  of  it  is  consistent  with  the  rules         IB<15. 
of  law.    The  cases  cited  on  the  other  side  need  not  be  dis-       Stokbb 
puted,  they  are  distinguishable  from  the  present,  which  c- 

must  be  decided  on  the  peculiar  terms  of  this  will  itself. 
The  annuities  created  under  the  will  are  not  perpetuities. 
[Lord  Brougham, — You  say  then  that  both  the  Judges 
in  the  Court  below  are  wrong  in  that  respect.]  The  in- 
tention might  have  been  so  to  create  them ;  but  that  inten- 
tion has  not  been  technically  carried  into  effect.  [Lord 
Srougham.^lt  is  not  on  the  intention  of  the  testator 
alone,  but  also  on  technical  grounds  that  both  the  Judges 
eay  that  the  gift  of  the  produce  of  a  fund  is  the  gift  of  the 
fund  itself,  of  a  part  of  the  corpus  of  the  estate,  measured 
by  the  yearly  profits  to  be  derived  therefrom.  Thus  we 
know  that  a  devise  of  the  rents  and  profits  of  land  passes 
the  freehold,  and  a  gift  of  the  interest  of  stock  passes  the 
8tock.]  There  is  no  gift  here  of  the  corpus  of  the  estate. 
No  specific  sum  is  taken  out  of  the  corpus  of  the  estate 
and  given  to  the  daughters.  Looking  to  this  will,  it  may 
be  contended  that  the  testator  never  meant  to  give  more  to 
his  wife  and  daughters  than  certain  annuities,  but  that  he 
intended  to  give  his  son  the  whole  of  the  property  after  sa- 
tisfying these  annuities  to  the  full  extent.  The  son  might 
have  complied  with  the  will,  by  paying  the  annuities  out  of 
the  interest  of  the  property,  without  touching  the  property 
itself. 

The  first  question  which  arises  is  as  to  the  rule  of  law 
with  respect  to  the  words  "  to  each  of  my  daughters  100/. 
per  annum  for  themselves  and  their  children."  There 
can  be  no  doubt  that  the  testator  meant  the  benefits  of 
these  annuities  to  extend  beyond  the  lives  of  the  daugh- 
ters— but  how  far,  is  the  question.  Were  they  to  extend 
to  the  children  of  his  daughters,  or  to  their  children's 
children  ?  The  words  themselves  do  not  go  beyond  the 
immediate  successors — the  children  of  the  daughters.  Will 
the  law  construe  those  words  so  as  to  enlarge  the  interest 
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of  the  daughters,  not  to  gire  to  the  children  as  purchasen, 
but  in  reoiikinder  ?  and  if  so,  then  will  it  be  ia  rem^Dder  fat 
life  ur  in  absolute  rcniaiuder  ? 

Then  the  question  arises  whether  the  rule  in  IFiliTi 
case  (a)  ta  or  not  applicable  to  a  bequest  of  personalty.  It 
isnotapplicablehere,  for  herethe  remainder  of  the  personal 
property  is  not  given  to  the  children.  In  that  ease  loo, 
the  children  were  in  esse  nt  the  time  of  tlie  will.  [Lord 
Campltell. — The  rule  in  ff'ild's  case,  which  ia  now  the  sub- 
ject of  diacuaaion,  ia  one  of  those  many  rules  that  are  to 
be  found  in  Coke's  reports,  and  many  of  which  he  is  sup- 
posed to  have  invented.  Lord  Brougham. — The  point 
does  nut  arise  in  that  case  itself;  it  is  obtruded  there. 
But  that  is  not  the  first  case  in  which  the  rule  was  stated, 
for  in  Bendloe'i  reports  is  given  a  note  of  anotlier  case  [b] 
in  which  the  point  was  decided,  and  there  it  was  not  ob- 
truded— it  was  the  very  question  in  the  case.^  The  autho- 
rity of  the  rule  in  fFitd's  case  is  not  denied,  but  Loni 
Plunhet  mistook  the  decision  aa  to  its  applicability  totht 
present  cose.  Lord  Chancellor  Sugilen  was  right  in  say- 
ing that  the  rule  in  that  case  did  not  apply  to  bequests  oi 
personalty ;  for  it  may  be  that  the  law  may  not  be  able  ic 
Buch  bequesta  to  carry  out  the  intentions  of  the  testator 
for  tbe  benefit  of  tlie  children,  liuff'arv.  Srad/ord[c]Ji 
in  support  of  that  opinion,  and  Sobinson  v.  Hunt  (rf)  b» 
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uuities,  originally  created  for  life,  are,  after  the  deaths  of 
the  annuitants,  to  be  apportioned  out  among  other  per- 
sons. Again,  in  the  second  codicil,  the  testator  drops  the 
mention  of  the  children,  which  shews  that  the  bequest  was 
not  of  perpetual  annuities,  but  that  the  bequest  was 
merely  clothed  with  trusts  for  the  benefit  of  the  children, 
when  the  annuities  themselves  were  in  the  possession  of 
the  parents. 

The  produce  of  property  is  a  technical  expression.  Before 
knowing  what  the  testator  meant  by  using  it,  the  Court 
ought  to  have  been  informed  of  what  his  property  consisted. 
It  consisted  of  leasehold  houses  and  of  annuities  for  lives,  the 
value  of  which  was  daily  diminishing,  a  fact  which  mate- 
rially conduces  to  put  upon  the  bequest  a  limited  interpre- 
tation. There  can  be  no  doubt  that  in  the  second  codicil 
tfae  testator  meant  to  cut  down  the  interest  given  by  his 
will  to  his  son  :  he,  therefore,  meant  to  make  a  change  in 
the  dispositions  of  the  will.  What  is  there  to  shew  that  that 
change  was  meant  to  be  restricted  to  the  interest  of  the 
son ;  or  that  it  was  not  meant  to  be  extended  to  the  gifts 
to  the  daughter  ?  The  words  **  my  remaining  property" 
in  the  codicil  cannot  be  considered  as  a  continuation  of 
tlie  gift  of  residue  in  the  will,  for  when  the  codicil  was 
made  the  testator's  intentions  had  altered.  [IjOvdCampbelL 
— Why  should  "  my  remaining  property"  in  the  codicil 
have  a  more  extensive  application  than  the  words  "  the 
rest  and  residue  of  my  property"  in  the  will  ?]  Because 
in  the  will  there  was  an  intention  to  grant  a  perpetual  an- 
nuity; in  the  codicil  there  is  a  limitation  of  it  to  the  life  of 
bis  daughter.  [Lord  Coitetiham, — Suppose  the  son  was 
to  die  without  issue  male,  leaving  his  sister  alive,  who 
would  take  the  property  ?]  The  next  of  kin  of  the  son. 
The  son  has  an  estate  in  tail-male,  but  it  is  in  personal 
property ;  and  therefore  his  interest  amounts  to  an  abso- 
lute estate. 

There  is  not  much  to  be  said  about  the  last  codicil. 


1845. 
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Et-iS.         The  testator  in  that  seems  to  have  adverted  to  the  pou- 

~~^         bility  of  his  property  being  materially  diminished  at  the 

V.  time  of  his  death.     But  it  is  in  the  preceding  codicils  that 

sRon.       jjjjj  gjjjjj  Jigposition  of  that  property  is  to  be  found ;  aad 

the  expreaaions  used  there  clearly  shew  that  the  annuities 

given  to  the  daughtertt  were  not  to  be  taken  as  perpetuities. 

as  so  manygiftsoutof  the  corpus  of  the  estate,  butmerdjr 

as  life  interests,  determinable  on  the  lives  of  the  donees. 

The    decree    of  the  Court  below  must,  therefore,  be 
affirmed. 
Mr.  Kindersley  replied. 

April  Lord  Brougham. — My  Lords,  in  this  case,  whidi  arisei 

upon  the  construction  of  a  will  not  very  artificially  framed 
—apparently  drawn  without  professional  assistance— the 
question,  and  the  only  question  before  your  L#orduhtpi, 
brought  here  by  appeal  from  the  decision  of  the  present 
Lord  Chancellor  of  Ireland,  reversing  a  decree  of  the  Ute 
Lord  Cliancellor  of  Ireland,  arises  upon  the  interests  taken 
by  certain  legatees,  annuitants  under  that  will,  with  three 
codicils  thereunto  annexed.  The  question  is,  whether  or 
not  the  annuities  taken  under  those  gifts  in  the  will  and 
codicils  are  in  perpetuity,  or  for  the  lives  of  the  grantees 
(legatees)  only. 
'  My  Lords,  this  case  appears  to  have  undergone  greit 
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If  you  affirmed  the  decision,  and  gave  judgment  for  the 
respondents,  you  concurred  in  a  judgment  negativing  the 
doctrine  laid  down,  and  refusing  to  adopt  the  conclusion 
arrived  at  by  Lord  Plunket :  if,  upon  the  other  hand, 
you  reversed  the  decision,  and  gave  your  decision 
for  the  appellants,  you  equally  (though  affirming  the 
decision  of  Lord  Plunket)  reversed  the  decision  of  a 
learned  Judge  of  high  station  in  the  Court  below,  the  pre- 
sent Lord  Chancellor.  For  these  reasons  the  judgment 
to  be  given  became  matter  of  anxious  deliberation  with 
your  Lordships,  both  during  the  argument  and  subse- 
quently at  its  close ;  and  your  Lordships  naturally  took 
time  to  consider  which  of  the  two  decrees  you  should 
pronounce,  beset  as  each  course  was  with  considerable 
difficulty. 

1  must  say,  however,  that  the  difficulty  which  I  have 
now  stated  is  the  only  one  which,  upon  a  full  consider- 
ation of  the  matter,  I  have  been  able  to  find  embarrassing 
our  proceedings;  for  when  you  come  to  construe  this 
will,  with  its  codicils — when  you  examine  the  instrument 
itself,  and  the  authorities  which  have  been  appealed  to — 
I  really  do  not  consider  that  it  is  a  doubtful  matter  which 
way  the  testator  intended,  and  which  way  you  must  con- 
clude and  decree,  that  the  annuities  should  be  enjoyed  by 
the  legatees. 

My  Lords,  when  you  look  to  the  first  position  laid  down 
in  both  the  judgments  below,  you  find  additional  reason 
for  holding  that  it  is  clear  and  free  from  all  reasonable 
doubt,  which  conclusion  you  should  adopt.  Here  there 
is  no  difference  between  those  learned  Judges,  except  as 
to  the  grounds  of  their  opinion ;  for  both  have  arrived  at 
the  same  conclusion  upon  that  which  I  hold  to  lie  at  the 
Foundation  of  this  case,  and  to  be  most  important,  indeed 
to  be  decisive  of  the  question — namely,  the  interest  given 
by  the  will  itself,  which  here,  as  in  all  such  cases,  is  more 
-yv  less  to  be  taken  as  the  primary  and  governing  instru- 
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ment.  Both  the  learned  Judges  agree  an  to  the  intemt 
given  by  the  will  itself,  and  which  would  most  undeniaUy 
hare  been  admitted  to  be  taken  by  the  l^atees  if  the  iriH 
had  stood  alone,  no  codicils  being  annexed  to  it.  It  ii 
very  niiiterial  to  find,  and  very  comfortable  to  those  who 
have  now  to  decide  the  case,  that  both  those  leaiwd 
Judges  held  that  the  will  by  its  constitution  gare  a  pc^ 
petuity  in  the  annuities  ;  both  agree  that  this  perpetuity 
must  have  been  taken  under  the  will  had  there  been  do 
codicil  afterwards  to  alter  or  explain  it.  It  is  true  tint 
the  two  learned  Judges  arrived  at  this  conclusion  by  dif- 
ferent paths.  Lord  Plunket  held  that  it  ivstB  mainlf 
upon  the  rule  in  Wild's  case  {e) ;  whereas  Lord  Chancd- 
lor  Sugden,  from  whom  the  appeal  immediately  comOt 
though  agreeing  in  tlie  conclusion,  will  not  rest  it  apoa 
the  rule  in  JVild's  case,  but  upon  the  first  portion  olt  the 
will,  which  lays  down  the  constitution,  according  to  Um, 
of  this  annuity,  llie  will  says,  "  That  whatever  I  die 
possesF^ed  of,  or  in  any  way  entitled  to,  together  wiU 
whatever  property  my  wife  may  be  any  way  entitled  to, 
shall  produce  to  my  wife  an  annuity  of  100/.  per  annua— 
to  each  of  my  daughters  100/.  per  annum,  for  themselvM 
and  their  children — to  my  wife's  mother,  in  addition  toaay 
property  she  may  posseinti,  so  as  to  make  up  to  her  duriif 
her  life  an  annuity  of  100/.  per  annum — said  annuities 
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kaard  Sugden,  rejecting  that  which  is  founded  upon         18^5. 
«e  words,  "to  each  of  my  daughters  100/.  per  annum       g*""^^ 

themselves  and  their  children/'    Lord  Plunket  upon  v, 

ise  words  applies  the  rule  in  ffildCs  case.  Sir  Edward 
igdm  rejecting  that  rule  in  its  application  to  personalty, 
feeling  so  strong  an  inclination  to  refuse  such  applica- 
n  that  he  will  not  rely  upon  it,  rests  his  opinion  in 
roar  of  the  perpetuity  upon  the  words,  "  my  will  is, 
at  whatever  I  die  possessed  of,  or  any  way  entitled  to« 
ill  produce  to  my  wife  100/.  a-year,  and  to  each  of  my 
lighters  and  their  children  )00/.  a- year."  My  Lords, 
lis  makes  it  the  less  necessary  to  enquire  which  of  the 
fo  grounds  is  the  safer  whereupon  to  rest  this  inference, 
time  quacunque  via  data  there  is  the  conclusion  in 
vour  of  a  perpetuity  adopted  by  both  those  learned 
idges.  But  I  think  it  right  to  state,  that  having  much 
tnsidered  this  question,  and  looked  into  the  grounds  of 
srd  Chancellor  Sugden's  refusal  to  extend  the  rule  in 
^8  case  to  personalty,  1  have  not  been  able  to  follow 
m  in  that  opinion.  In  his  very  able  judgident — I  mean 
e  second  part  of  it — that  which  he  gave  upon  the  4th  of 
'bniary,  after  he  had  more  thoroughly  considered  the 
les — hesays,  (/)"!  should  have  felt  a  strong  disinclination 
apply  the  rule  in  fFild*s  case,  without  necessity,  to  per- 
Qal  estate.  In  later  times,  in  the  case  of  Knight  v. 
I/m,  an  example  has  been  set  of  a  similar  disinclination." 
)w  when  you  look  to  Knight  v.  Ellis  {g)y  you  find 

such  evidence  of  any  disinclination  to  extend  the 
le  in  fFild's  case.  I  have  read  it  with  very  great  care ; 
bave  spelt  every  part  of  the  judgment.  I  will  not  say 
at  either  that  which  is  decided  by  Lord  Thurlowy  or  the 
ords  he  uses  in  giving  that  decision,  are  inconsistent 
ith  the  supposition  of  his  having  felt  the  disinclination 
^bed  to  him,  nor  will  I  say  that  the  case  does  extend 
^c  nde  in  fFild^s  case  to  personalty ;  but  I  cannot  find, 

(/)  2  Dm.  &  War.  106.  (g)  2  Brown'i  Ch.  Cai.  570. 
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from  first  to  last,  in  Lord  Tliitiloiv's  judgment — eittietin 
the  thing  decided  or  the  langunge  used  in  deciding  it— 
any  thing  betulieiiing  a  diiiinclinatioii  to  apply  the  rule  in 
JFild's  case  to  personalty.  On  the  contrary.  ff'iltCs  asx 
is  never  actually  referred  to  in  Knight  v.  Ellis  ;  it  is  cert 
mentiuned ;  nor  is  any  reference  made  to  the  rule.  Tht 
esse  maybe  consistent  with  such  a.  disinclination;  bul 
the  report  in  Brmcti,  which  is  fuller  perhaps  thau  is  usuJ 
with  that  meagre  and  unsatisfactory  reporter,  gives  m 
eueh  indication.  In  the  argument  at  the  Bar,  uudoabt- 
cdly,  there  is  a  remark  thrown  out,  with  reference  rathtf 
to  Sonilat/'s  case  (A)  tlian  to  ITlld's  case,  for  TVUH's  case  ii 
not  even  mentioned  at  the  liar  j  there  is  something  tbroTi 
out  by  the  counsel  of  a  difference  bclwepn  real  and  pe^ 
Bonal  property,  but  not  a  word  is  to  be  found  in  the  judg- 
ment, nor  in  the  several  interruptions  of  the  counsel  b[ 
the  Court  during  the  progress  of  the  argument. 

It  is  then  said  by  Lord  Chancellor  Sugdcii  that  Led 
Ptmiket,  had  laboured  under  a  miiiapprcheusiou  of  IHtd't 
case.  I  must  really,  in  justice  to  that  learned  pertoo. 
Btate  that  this  is  altogether  a  mistake;  for  he  labuurrC 
under  no  misapprehension  whatever.  Sir  Edivard  Sag- 
den  states  the  mistake  to  be  this,  ihat  Lord  Plimkel  iip- 
peared  to  have  considered  the  cases  to  be  perfectly  aan' 
logous,  while  there    is  really  a  great  distinction   between 
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pecting  the  case  then  at  har,  but  respecting  a  case  which         1845. 
is  put  by  the  Court.  Storks 

Now  upon  looking  at  that  case  so  put,  and  to  which  ^' 

alone  the  rule  applies,  your  Lordships  will  find  that  Lord 
Plunkel  is  perfectly  accurate,— as  accurate  as  it  is  possible 
to  be, — in  his  reference  to  the  case.  Sir  Edward  Sugden 
thinks  that  the  resolution  respecting  unborn  issue  (which 
is  all  we  have  to  do  with  here)  was  with  respect  to  a  gift 
to  one  and  his  wife,  and  after  their  decease  to  their  chil- 
dren. It  is  no  such  thing ;  and  I  will  read  to  your  Lord- 
ships what  IFild's  case  is.  "  It  was  resolved  for  good 
law," — this  is  the  rule  in  question  as  regards  unborn  issue, 
— **that  if  A.  devise  his  lands  to  B.  and  to  his  children  or 
issues."  That  is  exactly  the  case  now  at  bar;  it  is  not  to 
B,  first,  and  then  to  the  children.  It  is  perfectly  true  that 
if  you  look  to  the  margin,  which  goes  upon  the  case  before 
the  Court,  and  not  upon  the  second  resolution,  it  says, 
**  devise  to  A,  for  life,  remainder  to  B.  and  the  heirs  of  his 
body,  remainder  to  W.  and  his  wife,  and  after  their  de- 
cease to  their  children."  That  was  the  case  then  before 
the  Court ;  but  it  was  not  the  case  upon  which  the  rule 
respecting  unborn  issue  was  laid  down.  Lord  Plwiket^ 
not  confining  himself  to  the  margin,  which  is  the  work,  not 
of  Lord  Coke^  but  of  his  editor,  goes  to  the  words  of  Lord 
Coke  himself,  and  finds  it  said,  "  It  was  resolved  for  good 
law,  that  if  A.  devise  his  lands  to  B." — nqt  to  his  children 
after  his  decease,  but  to  B., — *^  and  his  children  or  issues," 
then  so  and  so.  Therefore  it  is  quite  clear  that  Lord 
Plunkel  is  perfectly  right  in  his  statement  of  the  rule  in 
JFlld^s  case,  and  that  Sir  Edward  Sugden  tliought  l)iui 
wrong,  probably  by  looking  to  the  margin,  instead  of  the 
case.  Be  the  cause  of  his  mistake,  however,  what  it  may, 
it  is  he  that  has  fallen  into  an  error,  and  not  Lord  Plunket ; 
nevertheless,  it  may  very  well  be  that  the  rule  is  confined 
to  land,  because  undeniably  WiUVs  case  is  one  arising 
upon  real  estate.     But  all  1  wished  to  add  was,  that  there 
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1&46.  is  no  authority,  either  for  saying  thatLord  Pltmket  oat- 
Stokb*  *^°°^  ffild's  case,  or  that  Knight  v.  ElUt  {g)  betokcntd 
a  disinclination  of  Lord  Thurlow  to  apply  fF'ttift  caw  to 
personalty. 

And}  my  Lords,  it  is  remarkable,  that  not  ouly  the  le- 
cond  resolution  in  IVild's  case,  but  the  case  cited  by  Ser- 
jeant Betidloea  {h),  which  is  quoted  by  the  Court  in 
Wild's  case  almost  as  an  authority  for  the  rule  then  laid 
down,  is  exactly  of  the  same  kind  with  the  one  now  bdmt 
uti,  except  as  regards  the  nature  of  the  property  ;  for  tlie 
Seijeant'B  caae  was  that  of  one  devising  land  "  to  huabaad 
and  wife,  andto  the  men  children  of  thnr  bodtea  b^ottesi" 
not  after  their  decease,  as  Sir  E.  Sugden  supposed  WiU' 
case  to  be,  but  precisely  as  in  the  present  will ;  aod  lliii 
fortifies  my  statement  of  Lord  Plunket'a  having  been 
quite  correct  in  his  statement  of  that  old  case. 

It  is  remarkable  that  in  those  other  cases,  to  which  yw 
Lordships  may  reCer,  you  will  find  that  there  is  no  diain- 
clination  expressed  to  extend  the  rule ;  nay,  I  should  sif, 
that,  taking  the  cases  altogether, — and  I  have  carefully 
gone  through  them,  as  it  was  my  duty  to  do,  out  of  res- 
pect for  the  learned  Judge  below,  and  the  great  importsnoe 
of  the  question  generally,— I  can  find  no  reason  to  donbl 
that  they  seem  to  have  assumed,  both  at  the  Bar  and  i^od 
the  Bench,  generally  speaking, — I  will  not  say  in  ev«7 
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on  the  application  of  the  rule, — that  is  to  sa]r>  upon  the 
principle  of  the  rule,— I  don't  recollect  whether  or  not  he 
mentions  the  rule,  but  he  argues  much  in  the  same  way  as 
we  do  here,  upon  the  absurd  and  unjust  consequences  thftl 
would  follow  from  not  giving  the  absolute  interest  in  per- 
sonalty or  the  estate  tail  in  land. 

My  Lords,  another  case,  of  Crone  v.  Odell  (/),  appears 
to  have  been  much  considered  in  the  Court  below,  where  a 
bill  was  filed  to  establish  the  rights  of  legatees  to  both 
real  and  personal  property,  and  where  the  Lord  Chan- 
cellor, in  1811,  had  the  assistance  of  the  learned  Lord 
Chief  Justice  {Doumes),  who  went  very  fully  into  the  ques- 
tion, and  gave  a  very  distinct  abstract, — and,  I  should 
say,  an  authoritative  abstract,  —  of  the  doctrine  referring  to 
fFild's  case ;  and  in  the  whole  of  that  argument  I  ob- 
serve that  no  distinction  whatever  is  taken  between 
realty  and  personalty ;  it  is  true  the  attention  of  the 
Court  was  mainly  directed  to  a  disputed  real  succession  ; 
but  no  such  distinction  whatever  was  taken. 

Then,  my  Lords,  we  were  told  that  in  the  case  of  Buff^ar 
V.  Bradford  (m).  Lord  Hardwicke  inclined  to  deny  the  ap- 
plication of  Wild's  case  to  personal  estate  ;  and  that^  I  find 
in  one  or  two  text  writers,  is  the  prevailing  opinion,  sanc- 
tioning Sir  Edward  Sugden's  notion  that  such  a  doctrine 
is  to  be  extracted  from  that  case.  When  I  look  to  that 
case  itself,  however,  I  really  cannot  say  that  I  think  Lord 
Chancellor  Hardwicke  has  there  clearly  laid  down  any 
such  thing.  In  the  3d  paragraph  of  the  222d  page,  no 
doubt,  there  are  words  that  look  like  an  indication  of  such 
opinion  being  held  by  his  Lordship  ;  but  the  remarkable 
part  of  it  is  what  follows  in  the  next  paragraph.  '^  It  is 
the  time  of  possession,"  says  his  Lordship,  *^  in  the  pre- 
sent case,  which  takes  it  out  of  the  reasoning  in  JViUVs 
case ;  for  here  Mrs.  Buffar  and  her  children  are  to  have 
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four- eighths,  and  are  to  take  at  the  same  time  as  joiot 
tenants/'  Now,  if  Lord  Hardwicke  had  been  of  opinion 
that  the  role  in  fFild's  case  did  not  apply  to  personalty,  be 
would  not  have  given  this  reason  at  all,  but  he  would  have 
said  at  once,  *^  Why  this  case  has  no  application  here, 
because  I  am  of  opuiion  that  it  does  not  apply  to  perso- 
nalty." Instead  of  which  he  says, ''It  is  the  time  of 
possession  in  the  present  case"  (a  totally  different  consi- 
deration) *'  which  takes  it  out  of  the  reasoning  in  ffMs 


case. 


9f 


My  Lords,  I  ought  also  to  add,  that  there  is  a  case  of 
Doed.  Gigg  v.  Bradley  (w),  which  arose  upon  leasehold. 
It  was  upon  the  limitation  of  a  term  to  S.  K.*s  children, 
share  and  share  alike,  and  the  survivor  thereof,  (of  ibont 
children,)  '^  and  their  children,"  which  are  just  the  words 
now  in  question.     It  was  held  *'  that  the  children  took  an 
absolute  interest  in  the  term,"— a  chattel  interest,— share 
and  share  alike,  subject  to  survivorship  for  lives.    That 
does  not,  therefore,  go  at  all  against  the  application  of  the 
rule ;  on  the  contrary,  it  rather  favours  it ;  and  I  find  that 
in  one  of  the  arguments  at  the  Bar,  fFitd's  case  is  re- 
ferred to,  though  it  is  not  referred  to  in  the  judgment 
given  by  Lord  EUenborouglu     It  is  therefore  quite  clear 
that  TFild's  case  was  brought  before  the  Court ;  and  I  sec 
nothing  whatever  in  the  course  of  the  argument  upon  the 
Bench  to  distinguish  it,  and  to  take  the  case  of  personalty, 
or  chattel  interest,  out  of  the  application  of  the  rule ;  and 
the  decision  was  in  accordance  with  the  rule.     There  was 
cited   also    Oates  v.  Jackson  (o),  which  is   another  case 
upon  the  same  point. 

My  Lords,  with  respect  to  Blewitt  v.  Roberts  {p)y  there 
were  two  matters  in  that  case  disposed  of.  It  does  not  at  all 
decide  the  question  of  the  application  of  fFild's  case;  hut 


(n)  16  East,  399. 
(0)  2  Str.  11/2. 


(/?)  10  Sim.  491;  1  Craig  &  Ph.  274' 
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there  were  two  matters  disposed  of.    The  Vice  Chancellor         1^^* 
had  taken  a  view  of  the  subject  which  appeared  to  the  Lord       Stokbs 
Chancellor,  my  noble  and  learned  friend  near  me,  to  be  uute-       „  ^* 
nable,  namely,  that  without  those  words  an  annuity  was  a 
perpetual  interest.     Now  that  is   a  very  different  thing 
from  applying  the  rule  in  fFild's  case,  where  the  words 
exist,  and  the  Lord  Chancellor  (in  which  I  should  have 
entirely  agreed)  says, ''  I  do  not  see  how  this  could  be  a 
perpetuity ;"  but  then  the  rest  of  the  decision,  though  it 
does  not  bear  immediately  and  decisively  upon  the  present 
question,  is  much  more  in  favour  of  the  application  of  the 
rule  than  against  it.     It  certainly  cannot  be  said  that  in 
reversing  that  decision  of  the  Vice  Chancellor  his  Lordship 
at  all  broke  in  upon  the  principle,  that  the  rule  in  JFilcVs 
case  is  of  a  general  application. 

For  these  reasons,  therefore,  I  certainly  agree  with  Lord 
Chancellor  Plutiketj  that  the  rule  in  Wild's  case  of  itself, 
is  applicable  to  personalty  ;  and  this  is  enough  to  support 
his  decision  as  to  the  two  daughters.  But  the  terms  of 
the  will  being  sufficient,  independent  of  the  rule,  to  sup- 
port the  conclusion  that,  had  the  will  stood  alone,  it  would 
have  given  a  perpetuity,  and  not  a  life  interest,  it  becomes 
unnecessary  for  your  Lordships  to  decide  whether  the  rule 
in  fFi/d's  case  applies  to  the  present  case  or  not.  I  have 
thought  it  my  duty,  from  the  sincere  and  unfeigned  res- 
pect which  I  feel  for  that  most  eminent  person  Lord 
Plunketf  to  state  that  my  opinion  agrees  with  his.  But  I 
agree  also  with  Sir  Edward  Sugden  entirely,  that  even  if 
the  rule  in  Wildes  case  was  out  of  the  question,  the  words 
are  sufficient  in  that  which  forms  the  constitution  of  the 
annuity, — the  first  words  of  the  will, — to  give  a  perpe- 
tuity of  themselves. 

Then,  that  being  the  case,  we  have  made  a  very  material 
step,  and  we  have  by  means  of  that  step  put  our  foot  upon 
a  ground  of  great  importance  in  disposing  of  the  whole 
construction ;  because  our  position  amounts  to  this,  that 
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but  for  something  in  the  codicil  the  whole  would  be  clor; 
and  we  have  the  concurrence  of  both  learned  Judges- 
conflicting  upon  the  ultimate  conclueion  tbey  arrived  ti 
after  construing  the  codicils — differing  in  the  route  by 
which  they  came  at  this  first  or  intermediate  conclunon— 
we,  nevertheless,  have  them  agreeing  in  the  proposition, 
that  the  will  standing  alone  gives  a  perpetui^,  and  not  i 
life  interest. 

Then  I  take  leave  to  make  another  step.  My  opinin 
is,  that  if  you  find  the  will  so  clear  by  itself,  and  the  per 
petuity  so  irrefragably  established  by  that  willj  in  onbr 
to  restrict  that  perpetuity  to  a  life  estate— in  order  to  tllB 
the  will— in  order  to  revoke  the  gift  of  the  perpetuity,  tk 
codicil  must  be  found  to  be  clear  and  unincumbeTcd  wA 
doubt,  because  the  will,  standing  clear  and  uaincnmbml 
with  doubt,  cannot  otherwise  be  altered — cannot  otherwMt 
be  revoked.  The  interest  by  the  will  given  cannot  bee* 
down  to  a  life  interest,  unless  by  clear  and  undooM 
matter  in  the  codicil — "  by  indication  plain,"  as  was  nid 
by  the  Court  in  a  celebrated  case — "by  indication  plain" 
of  a  contrary  intention  to  what  prevailed  at  the  time  U 
making  the  will.  There  must  appear  clearly  to  have  ben 
in  the  mind  of  the  testator,  when  he  made  the  cM>dicil,  » 
intention  opposite  to  that  wiiich  he  had  when  be  made  tbc 
will,     for  I  am  entitled  to  deny  that  the  will  is  doubtfbl, 
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We  come  now,  therefore,  to  the  codicil.     He  had  given         1845. 
fHiliam  his  annuity  and  the  residue  by  the  will.    Then,       Stukiss 
passing  over  the  first  codicil,  you  come  to  the  second,  upon  v. 

which  the  decree  below  mainly  rests.  '*  And  in  case  my 
son  William  shall  die  without  leaving  issue  male  lawfully 
begotten,  my  will  is,  that  after  the  decease  of  my  wife  Mary 
and  my  daughter  Julia  JLouisUj  my  remaining  property 
shall  then  be  equally  divided  between  my  sister  Anne  Owen 
and  any  daughters  by  George  Taylor  Owen,  her  present 
husband,  she  may  have  then  living,  and  my  sister-in-law 
Charlotte  Heron.'*  In  short,  he  gives  it  away  from  his 
issue  to  his  sisters.  At  first  I  thought  there  was  very 
little  in  the  argument,  and  that  it  savoured  of  refinement, 
which  was  raised  upon  the  use  of  the  word  '^  and  ;  "  but 
upon  further  consideration  1  incline  to  go  along  with 
that  view.  I  do  not  think  it  necessary  for  the  case ;  but 
■till  I  think  it  aids  it.  No  doubt,  having  given  a  perpe- 
tuity in  the  will,  if  he  meant  to  alter  and  revoke  it,  cutting 
a  perpetuity  down  to  a  life  interest,  he  would  much  more 
naturally,  be  he  a  learned  or  be  he  an  unlearned  maker  of 
an  instrument,  have  begun  with  any  other  word  rather 
than  the  word  "  and; "  for  "  and*'  means  besides — in  ad- 
dition to — add  this — not  except  this,  or  nevertheless,  but 
add  what  is  to  follow ;  such  is  the  use  of  the  word  in  com- 
mon parlance ;  it  is,  "  and  moreover,^'  "  over  and  above 
this,"  or,  **  besides ;"  I  mean  to  give  something  more. 
It  savours  much  more  of  an  intention  to  add  to  than  to 
take  away — to  enlarge  rather  than  to  cut  down — to  extend 
rather  than  to  contract  what  had  been  given  before.  If  a 
man  had  given  at  first  a  large  estate,  and  then  meant  to 
give  a  much  less  one — if,  having  first  given  an  absolute 
interest,  he  afterwards  chose  to  make  it  an  interest  for 
life,  he  would  be  much  more  likely  to  say,  "  Whereas  I 
have  given  so  and  so  by  my  will,  observe,  I  only  now 
mean  to  give  so  much  less."     I  therefore  think  the  ob- 
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)81S.        servation  upon    the   connecting   word    "  aud"   uda  the 
ai^ument ;  1  think  that  it  was  properly  made. 

But,  my  Lords,  the  thing  does  not  rest  upon  that,  be- 
cause it  ie  not  necei^sary  tu  show — and  it  is  not  upon  thou 
who  maintain  the  appellant's  contention  in  this  case  to 
ahow^that  the  codicil  meant  to  add  or  meant  to  conGnn 
what  was  given  in  the  will ;  for  unless  the  codicil  reroket 
—-unless  the  codicil  retracts — unless  the  codicil  altera  tlte 
will,  the  will  shall  stand  ;  that  ia  perfectly  clear.  Nov 
does  it  alter  or  retract  ?  It  seems  to  me  the  most  forced 
construction  that  can  he  put  upon  it,  the  one  which  does 
the  greatest  possible  violence  to  the  words  used,  and  to 
the  manifest  intention  which  they  shew  forth,  ia  to  hoU, 
as  was  done  helow,  that  this  is  an  alteration  or  a  revoca- 
tion of  the  will,  and  changes  the  estate  first  given  into  > 
life  estate.  "  After  tht:  decease  of  my  wife,  if  my  M 
fFillia?n  shall  die  without  issue  male  lawfully  begoUeo, 
and  my  daughter  •lulia  Louisa  shall  also  die,  my  remain- 
ing property  shall  be  equally  divided  between  my  nieces." 
Can  any  thing  be  conceived  less  likely  than  that  a  persoo, 
having  given  a  perpetuity  to  provide  for  his  own  issue  and 
their  descendants,  should  all  at  once  cut  it  down  to  a  lile 
interest,  upon  what  event  ? — the  death  of  one  of  the  takm 
without  issue  male,  ^^'hy  was  the  death  of  William,  witb 
issue  male  or  without  issue  male — above  all  things  with* 
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thing  perfectly  unintelligible;    and   that  seems  to  have         1B45. 
struck  the  Lord  Chancellor,  for  in  going  over  it  he  refers       Stokks 
to  it,  and  says,  "  then  upon  a  certain  contingency  "  (which       ,    ^' 

llfKON 

he  does  not  name,  but  it  is  plainly  the  one  I  have  men- 
tioned, namely,  the  son  JViUiani  dying  without  issue 
male) — "  then  upon  a  certain  contingency,  not  perhaps  a 
very  wise  one."  That  is  an  error  of  the  reporter,  because 
of  a  contingency  you  cannot  predicate  wisdom  or  foolish- 
ness; but  it  means  not  a  very  wisely  considered  contin- 
gency. His  Lordship,  in  all  probability,  said,  ^'  upon  the 
view  of  a  certain  contingency,  not  perhaps  a  very  wise 
view  ;"  and  that  is  quite  intelligible.  No  doubt  he  might 
very  well  say  that,  because  it  is  very  far  from  being  a  wise 
view,  that  I  should  give  my  two  daughters  a  perpetuity, 
but  declare  that  it  shall  be  cut  down  to  a  life  interest  in 
pcenanif  not  of  anything  they  shall  do,  but  in  pcenam 
of  my  son  IVilliamj  to  whom  I  also  give  a  perpetuity, 
dying  without  issue  male.  This  is  really  so  far  from  being 
wise,  that  it  seems  to  be  perfectly  unintelligible.  Now 
obser\'e,  the  whole  argument  of  the  Lord  Chancellor  of 
Ireland  proceeds,  and  must  of  necessity  proceed,  upon  the 
assumption,  that  *^  my  remaining  property  "  means  one 
thing,  and  one  thing  only,  namely,  all  that  I  have  given, 
except  what  I  have  given  fVilliam — all  the  rest  of  my 
estate  already  given ;  because  nothing  else  will  take  it  out 
of  Julia  Louisa  and  the  other.  Upon  the  death  of  my 
wife  and  Julia  Louisa  all  my  property  shall  be  equally 
divided,  including  the  residue,. subject  to  their  life  interest 
and  that  which  I  have  given  by  my  will  to  the  two  daugh- 
ters. If  you  can  believe  that  the  words  **  remaining  pro- 
perty "  mean  "  every  thing  beyond  the  life  interest  that 
I  have  given  in  my  will" — if  you  can  supply  all  those 
words,  and  say  that  he  means  thereby  to  give  that  excess 
to  the  collaterals,  to  the  nephews  and  nieces— then  you 
can  understand  that  this  revokes  the  grant  in  the  will. 
But  if  you  do  not  believe  that,  you  do  not  advance  a  hair's 
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breadth  towards  the  concluBion  at  which  the  Court  belov 
arrived,  namely,  an  alteration  and  revoking  of  the  gift  in 
the  will.  Moreover,  you  muBt  be  quite  sure  that  such  it  tbe 
meaning,  and  that  the  words  "  my  remaiDing  proper^' 
can  have  none  other ;  because  the  will  ia  clear,  and  yon 
cannot  revoke  or  alter  it  unless  the  codicil  is  a  clear  alter- 
ation. Sit  E.  Sugden  considers  "retnainiog  property" 
to  include,  not  merely  the  residue  giveo  to  ffiltiam,  for 
whose  death  without  issue  male  he  was  providing,  but  all 
that  he  had  before  given  in  tbe  will  to  tbe  other  cbildrcii 
beyond  their  life  interest.  How  can  the  words  *'  remain- 
ing property  "  possibly  mean  any  such  thing?  How  ca 
words  clearly  residuary  dispose  of  particular  gifts  made, 
and  made  before  you  have  any  right  to  talk  of  a  reaidaeit 
all  ?  Can  any  thing  be  more  clear  thao  that,  having 
given  a  residue  to  fVilliam,  when  he  is  providing  for  the 
event  of  ff^illiam't  decease,  he  disposes  of  that  residue  by 
the  not  inappropriate  words  "  remaining  property  ?  " 

My  Lords,  1  ought  to  have  raenUoned,  before  I  dii- 
missed  the  consideration  oi  Wild's  case,  that  the  rule 
(which  nobody  ditiputes,  which  Sir  Edward  Sugden  a- 
pressly  acknowledges  himself,  and  which  every  lawyer 
must  admit) — the  rule  that  words  which  would  give  u 
estate  tail  in  real  property,  if  applied  to  personalty,  {pve 
an  absolute  interest,  has  always  gone  upon  the  assumptioD 
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But  now  there  is  the  third  codicil.    It  is  needless  to  go        18^6* 
into  it  further,  because  I  am  quite  clearly  of  opinion,  that       Stokbs 
unless  the  second  codicil  cuts  down  the  perpetuity  to  a       ,,  ^* 

IiBRON 

life  estate  which  is  given  by  the  will,  there  is  an  end  of 
the  question,  and  the  will  must  stand  giving  a  perpetuity. 
But  the  third  codicil  appears  to  me  materially  to  support 
the  same  conclusion.  It  appears  to  me  to  be  quite  clear, 
that  the  testator  meant  not  to  cut  down  what  he  had 
given,  but  to  increase  it.  Upon  the  death  oifFiUiam 
without  issue  male,  he  gives  over — not  very  rationally  I 
admit — the  part  become  vacant,  from  the  daughters  to  the 
collaterals ;  but  to  carry  that  irrational  provision  one  inch 
further  than  he  carried  it,  and  to  add  the  absurdity  of 
cutting  down  the  perpetuity,  which  is  given  by  the  will,  to 
a  life  interest  on  account  of  those  words  in  the  codicil,  is, 
in  my  humble  apprehension,  a  course^  utterly  impossible 
for  your  Lordships  to  pursue. 

My  Lords,  upon  the  whole,  therefore,  I  am  of  opinion 
'— and  my  high  respect  for  both  the  learned  Judges  below 
is  ray  reason  for  trespassing  so  long  upon  your  Lordships' 
attention  in  giving  that  opinion — 1  am  of  opinion,  upon 
the  grounds  which  I  have  stated,  that  the  codicils  do  not 
vary,  except  indeed  they  may  be  thought  rather  to  extend, 
the  gift  of  the  will,  and  consequently  that  that  gift  is  a 
perpetuity ;  that  the  decree  of  Lord  Plunket  being  right, 
ought  not  to  have  been  reversed  upon  re-hearing;  and 
that,  consequently,  your  Lordships  ought  to  reverse  the 
reversing  decree,  which  will  have  the  effect — and  only  the 
effect — of  setting  up  the  original  decree  in  the  cause. 

Lord  Cottenhanu — Both  Lord  Plunket  and  Sir  Edward 
Sugden  were  of  opinion  that  the  annuities  are  perpetuities. 
The  different  annuities,  however,  stand  upon  a  somewhat 
different  footing.  The  two  annuities  given  to  the  daugh- 
ters have  the  addition  to  them  which  raised  the  question 
in  fFild'i  case ;  because  the  gift  to  them  is  to  them  '^  and 
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their  children.*'  The  gifts  to  the  wife,  and  to  the  mothc 
of  the  wife,  are  for  life  ;  but  there  are  two  grounds  appli 
cable  to  them  all,  which  seem  to  me  to  leave  no  doubt  a 
to  all  amounting  to  a  perpetuity.  Now  those  two  ground 
are,  first,  that  which  is  relied  on  by  Sir  Edward  Sugden 
of  this  being  a  gift  of  property  producing  the  amount  o 
the  annuity.  The  expression  is,  that  his  property  shal 
produce  three  several  sums.  The  other  ground,  which  L 
equally  effective  for  the  purpose  of  showing  that  tbew 
annuities  are  to  be  considered  in  their  extent  as  perpetoi* 
ties,  is  that  the  testator  deals  with  them  as  being  in  exist- 
ence, and  operative  beyond  the  period  of  the  lives  of  those 
who  are  first  to  enjoy  them.  Take  the  case  of  the  daugh- 
ters ;  the  gift  is  of  an  annuity  to  themselves  and  their 
children,  there  being  no  children  in  existence.  Now,  io 
what  way  the  law  would  operate  so  as  to  protect  as  far  ii 
possible  the  interests  of  the  children  might  become  i 
question  ;  but  it  is  quite  obvious  that  the  testator  did  not 
intend  the  extent  of  the  gift  so  given  to  be  limited  to  the 
lives  of  the  daughters.  Again,  he  gives  to  his  wife  an 
annuity  during  her  life  of  100/.  a  year,  and  to  the  mother 
of  his  wife  another  annuity  of  100/.  a  year;  but  were 
those  annuities,  those  annual  payments,  to  be  terminated 
by  the  death  of  the  two  persons  who  were  thus  to  take  ? 
So  far  from  it,  he  says,  "  The  said  annuities,  after  the 
decease  of  my  wife  and  her  mother,  to  be  equally  divided 
between  my  three  children."  Well  then,  whatever  it 
might  be,  it  cannot  be  that  the  duration  of  the  subject 
matter  of  the  gift  was  to  be  measured  by  the  life  of  the 
first  taker ;  because  he  actually  provides  who  shall  enjoy 
this  property  after  the  expiration  of  those  lives.  We 
have,  therefore,  not  only  the  property  directed  to  produce 
the  annuities,  which  annuities  are  clearly  to  last  longer 
than  the  lives  of  those  who  are  first  to  enjoy  them,  but 
we  have  a  disposition  of  the  interest  in  the  subject  mat- 
ter of  the  gift  more  extensive  than  the  duration  of  those 
ives. 
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V,  both  those  circumstances  occurred  in  a  case  which        1845. 
en  referred  to,  o{  Philippsv.  Chamberlaine  (q).    In       Stokks 
ase  the  Master  of  the  Rolls,  Lord  ^Ivanley,  thus  v- 

sed  himself — "  Upon  the  residuary  clause,  it  is  said, 
;al  import  is  to  give  nothing  but  the  dividends  and 
t  of  the  surplus  for  the  respective  lives  of  these  four 
s;  for  there  are  words  of  severance.    I  am  not  pre- 
o  say  that  I  ever  heard,  that,  where  a  testator  gives 
r  and  without  limitation  the  dividends  and  interest 
ue  upon  the  residue  of  his  personal  property,  that 
not  carry  the  whole  interest.    If  the  words  ^  for 
vere  added,  I  suppose  it  would  not  be  contended 
would  not  carry  the  principal  also,  though  without 
»rd  ^executors,'  for  there  would  be  nobody  who 
iver  claim  the  capital ;  and  if  I  was  to  rest  upon  the 
rt  of  the  clause  only,  I  should  apprehend  that  where 
idends  and  interest  of  the  residue  are  given  abso* 
o  the  trustee  and  his  heirs,  upon  trust  to  pay  the 
t  and  dividends  to  A.  from  time  to  time  without 
litation  of  duration,  it  would  carry  the  whole  in- 
even  without  the  aid  of  the  subsequent  part  of  this 
iirecting  the  shares  to  be  paid  at  the  age  of  twenty- 
th  benefit  of  survivorship  in  case  of  the  death  of 
them  before  that  age ;  from  which  I  think  a  fair 
:e  arises.     It  is  impossible  to  suppose  such  an  ab- 
as would  result  from  the  contrary  construction, 
urdity  may  be  so  great  as  to  raise  a  necessary  im- 
n.    A  Judge  must  divest  himself  of  common  sense 
ite  such  an  absurdity  to  a  testator  as  to  suppose 
gives  the  interest  to  them  for  their  respective  lives 
id  that  if  any  one  shall  die  under  the  age  of  twen- 
then  that  share  given  for  life  only  shall  survive  to 
ers ;  and  so  if  more  than  one  die  under  that  age ; 
ny  of  them  should  live  to  attain  twenty-one,  in  that 

ig)  4  Ven.  51 ;  see  p.  68, 
XII.  o 


H»OM. 


.9i  CABBS  IN  THE  H0U8B  OP  J.ORDS. 

1846.  case  it  ehould  not  go  over  to  the  sumTora,  bat  be  un^- 
„  '~^  posed  of.  That  part  of  the  clauBe  is  perfectly  satiB&ctoiy 
to  shew  that  he  did  intend  to  give  them  the  absolutt 
interest.  If  they  were  only  to  bare  an  interest  for  life,  gf 
what  consequence  would  their  deaths  before  the  agetj 
twenty-  one  be  ?  If  they  had  it  only  for  their  lives,  tlm 
would  be  no  part  or  share  for  the  survivor  to  hare,  b 
would  be  gone  with  their  deaths.  Tlinr  living  to  the  igt 
of  twenty- one  would  have  no  effect.  It  is  clear  he  memt 
to  give  an  interest  that  would  survive,  even  independent  i 
the  circumstance  that  it  ia  given  as  a  residue  ;  and  it  not 
always  be  remembered,  that  when  the  residue  is  gira, 
every  presumption  is  to  be  made  that  he  did  not  intend  b 
die  intestate.  Add  to  that  the  concluding  part,  ttiit ! 
three  out  of  the  four  shall  die  during  their  minoritf,  th 
survivor  is  to  be  entitled  '  to  the  whole  residue  and  surpto 
aforesaid.'  It  is  said  those  words  roust  be  reatraiaed  to 
the  whole  surplus  dividends ;  but  that  is  not  the  md 
sense." 

Now  this  is  a  distinct  decision  upon  a  case  very  siuub 
to  the  present,  so  far  as  there  is  a  gift  of  the  interest  of  ■ 
fiind  to  certain  persona,  and  a  direction  that  after  the  dad 
of  those  persons  it  should  go  to  some  other  person.  In 
the  case  before  Lord  Ahanley,  it  was  to  go  amongst  the 
,  and  here  it  is   to   different  individuals;  balk 
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Now,  in  the  events  which  have  happened,  of  the  death 
of  Mary^  and  the  death  of  the  widow  of  the  testator  and 
her  mother,  Julia  LfOuisa  had  her  own  annuity  of  100/.  a 
year,  and  she  had  one-half  of  the  annuity  which  Mary 
was  intended  to  have — making  150/.  a  year — and  she  had 
one-half  of  the  two  annuities  given  to  the  widow  of  the 
testator  and  to  the  mother  of  that  widow,  so  that  she  had 
250/.  a  year  in  perpetuity ;  or,  in  other  words,  she  had 
property  producing  250/.  a  year,  and  that  in  perpetuity. 
That  was  the  provision  which  the  testator  very  anxiously 
provided  for  her  by  hb  will.  He  gives  that  as  a  provision 
which  he  intended  that  his  daughter  Julia  Louisa  should 
possess.  To  the  son  he  gives  the  residue ;  and  he  pro- 
vides by  the  will,  in  certain  events,  that  the  son  shall  have 
^  some  part  of  the  annuity  which  he  had  before  given. 
Be  was  to  take  one-half  of  the  annuity  of  Mary  on  Mary*s 
death,  and  be  was  also  to  partake  of  the  annuities  given 
to  the  widow  and  the  widow's  mother ;  but  as  he  was  also 
entitled  to  the  residue,  the  annuities  payable  out  of  the 
^due  would  of  course  in  his  hands  fall  into  the  residue, 
Waase  he  would  be  entitled  to  the  fund  out  of  which  those 
Unities  were  to  be  paid. 

Then  the  testator  makes  the  codicil  upon  which  the  de- 
cinon  of  Sir  Edward  Sugden  is  made  to  turn.  He  had 
SiTea  the  residue,  he  had  given  property  producing  a  cer- 
bin  income,  in  the  events  which  have  happened,  to  his 
daughter  Julia  Louisa  ;  having  provided  in  the  first  codi- 
Ql  for  the  disposition  of  Mary*s  annuity,  she  having  died ; 
^d  here  I  think  the  word  "  and''  is  of  extreme  importance, 
^use  it  does  necessarily  connect  the  provision  which  he 
^eon  the  actual  death  olMary  with  the  prospective  pro- 
ton which  he  thinks  proper  to  make  on  the  possible  death 
^  the  son.  Now,  reading  those  two  codicils  together, 
which  1  think  is  essentially  necessary  for  the  purpose  of 
seeing  what  is  the  meaning  of  the  testator  in  the  codicil 
opon  which  the  question  turns,  we  find  that  he  says,  ^^  It 
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1845.  haviug  pleased  Almighty  Providence  to  take  away  n; 
Stoksb  daughter  Mary,  it  becomes  ueceeaary  to  alter  the  dispoa- 
tioii  of  my  property  after  my  decease  as  fur  as  relates  to  ber. 
I  therefore  now  declare  it  to  he  my  will,  and  I  hereh)-  di- 
rect, that  the  100/.  per  annum,  &c.,  provided  as  within 
directed  for  my  daughter  Mary,"  (and  that  "  et  ccetera" 
must  clearly  mean  the  interest  she  was  to  take  in  the  other 
aunuittes,  in  the  event  of  the  death  of  those  who  are  fiiS 
to  enjoy  them,)  "  shall  be  divided  equally  between  mj 
daughter  Julia  Louisa  and  my  son  fFilliam,  and  that  m 
will,  as  within  expressed,  shall  remain  in  all  other  respecO 
unaltered."  He  then  clearly,  up  to  that  period  atleiil, 
(for  he  90  states  in  express  terms,)  did  not  mean  that  m 
other  provision  in  the  will  should  be  altered ;  but  be  did 
mean  that  upon  Mary's  death,  and  her  annuity  therefun 
being  released,  it  should  be  divided  equally  between  tit 
two  other  cliildrcn,  namely,  the  son,  and  the  d.iughta 
Julia  Louisa.  "  And  in  case" — {1  now  take  up  th 
words  the  testator  has  used  in  the  next  codicil,  which  »» 
made  a  considerable  period  of  time  after  the  first,  awl 
seeing  what  he  had  done  in  the  event  of  .Wn*y's  death,  it 
is  quite  clear  he  intended  to  carry  ou  the  same  prodsioo, 
and  to  provide  for  another  event  which  he  thought  mighi 
happen,) — "  And  in  case  my  son  fFilliam  shall  die  witli- 
out  leavini^  issue  male  lawfully  begotten,  my  n-jil  is,  thai 
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codicil,  if  fFilliam  should  die  without  issue  male  he  would         1815. 
not  become  the  object  of  his  annuity.    Then  he  has  to  dis-       Stokes 
pose  of  the  part  of  his  property  which  in  that  event,  and  <^« 

according  to  the  intention  he  then  entertained,  would  re- 
main to  be  disposed  of.  Why  then  he  uses  a  word,  though 
not  identical,  of  the  same  meaning.  The  event  in  which 
this  disposition  was  to  take  place  was  the  death  of  fFil- 
liam. The  death  of  fFilliam  would  obviously  make  it 
necessary  to  dispose  of  that  which  he  had  provided  for 
fFilliam,  because  the  death  of  fFilliam  had  nothing  to  do 
with  that  which  he  had  given  to  his  daughter  Julia 
Louisa.  But  then  is  there  any  ambiguity  in  the  expres- 
sion ?  The  event  he  expressly  refers  to  is  the  death  of 
fFilliam  as  the  release  of  the  property  given  to  fFilliam. 
What  is  the  property  given  to  fFilliam  ?  Why,  in  the  will 
it  is  the  residue  of  his  property,  and  in  the  codicil  it  is 
**  remaining  property.**  What  is  the  meaning  of  "  remain- 
ing property  ?*'  ITiat  which  the  testator  has  not  before 
disposed  of.  That  is  the  technical  meaning.  Nobody 
speaks  of  a  residue  in  a  will  in  any  other  sense,  than  as 
that  which  he  has  not  specifically  given.  What  he  has 
before  disposed  of  forms  no  part  of  the  residue.  Now, 
can  a  gift  of  a  money  legacy  in  a  will  be  revoked  or  altered 
by  a  subsequent  gift  of  the  residue  ?  and  if  it  cannot  be 
revoked  in  a  will  by  a  subsequent  gift  of  the  residue,  how 
can  it  be  revoked  by  a  codicil,  all  which  constitute  one 
testamentary  disposition,  and  are  to  be  considered  with 
reference  one  to  the  other  ?  With  all  the  deference  I  feel 
for  the  opinion  of  a  very  learned  and  very  distinguished 
Judge,  I  cannot  entertain  a  doubt  upon  the  construction. 
I  consider  it  perfectly  plain  that  he  was  alluding  only  to 
that  portion  of  his  property  which  on  the  death  of  fFil- 
liam would,  according  to  his  view  of  the  interests  of  his 
children,  be  to  be  disposed  of,  and  that  he  is  disposing  of 
that,  and  of  nothing  else ;  that  he  is  disposing  of  that 
which  is  residue,  which  residue  he  had  given  to  fFilliam^ 
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and  which  residue  in  the  event  of  William's  death  he 
intended  to  dispose  of  in  a  different  manner. 

If  there  was  more  ambiguity  in  this  codicil,  no  doubt  it 
might  require  more  consideration  ;  but  in  the  view  I  take 
of  it,  it  is  perfectly  plain  what  the  testator  meant.  We  have 
the  description  of  the  property  and  the  event  all  correspond- 
ing; and  the  question  is,  whether  he  meant  by  this 
codicil  to  revoke  what  he  had  given  to  Julia  Louisa^  and 
to  cut  down  that,  which  before  by  all  the  authorities  was  to 
be  a  perpetuity,  to  a  life  estate ;  or  whether  he  merely 
meant  to  dispose  of  that  which  he  had  before  given  to 
William.  I  consider,  according  to  the  natural  and  ob- 
vious construction  of  this  codicil,  he  meant  only  to  dis- 
pose of  that  which  he  had  before  given  to  William^  and  , 
that  the  annuities  to  Julia  Louisa  remain  just  as  they 
were  on  the  face  of  the  will. 


Lord  Campbell. — My  Lords,  I  am  likewise  of  opinion 
that  the  decree  of  Lord  Chancellor  Sugden  ought  to  be 
reversed.  I  consider  that  the  will  gives  perpetual  annui- 
ties to  the  testator's  children,  and  that  they  are  not  afterr 
wards  cut  down  to  a  life  interest  by  any  codicil. 

Both  the  Lord  Chancellors  whose  decrees  are  under 
consideration  agree,  although  on  different  grounds,  that 
under  the  will  perpetual  annuities  are  taken  by  the  chil- 
dren. It  is  not  now  necessary  to  give  any  opinion  upon 
the  question  whether  the  rule  in  Wild's  case  applies  to  a 
bequest  of  personalty ;  and  I  content  myself  with  observ- 
ing, that  I  do  not  consider  myself  bound  by  Lord  Chan- 
cellor Sugden's  doctrine  on  this  subject.  The  rule  in 
Wilds  case  (to  be  distinguished  from  the  decision,  for  in 
truth  the  question  did  not  there  arise,)  seems  to  proceed 
on  this  principle  : — that  if  there  be  a  devise  to  the  parent 
and  unborn  children,  as  they  can  neither  take  as  joint  te- 
nants or  in  remainder,  the  law  will  do  all  it  can  for  theif 
benefit,  by  construing  this  an  estate  tail  in  the  parent ;  ^ 
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lat  if  the  estate  tail  be  not  barred,  tbe  children  may  bug-         1845. 
essi?ely  take.    I  am  not  clear  that  this  principle  may       Stokks 
ot  be  applied  to  a  bequest  of  personalty ;  for  it  would  t^* 

ertainly  be  a  benefit  to  the  children,  to  hold  that  the  pa- 
sot  takes  an  absolute  interest  instead  of  a  mere  life  in- 
irest,  although  there  is  no  certainty  that  the  children  will 
ike  any  part  of  the  property  on  the  death  of  the  parent, 
ad  if  they  do  it  is  by  the  Statute  of  Distributions,  and  not 
jT  the  form  of  the  gift.  You  would  do  great  violence 
)  tbe  expressed  will  of  the  testator  by  entirely  striking 
At  from  the  will  the  words  in  favour  of  the  children;  and 

is  possible  you  may  best  effectuate  his  intentions  by 
dding  that  the  parent  takes  a  quasi  estate  tail  in  the  per- 
malty,  which  would  give  him  the  absolute  disposal  of  it. 
It  which  may  lead  to  its  being  distributed  among  the 
lildren  at  his  death. 

But  on  the  ground  taken  by  Lord  Chancellor  Sugden, 
^  this  will  dedicates  the  corpus  of  a  fund  to  the  pur- 
ase  of  annuities,  the  annuities  in  question  must  be  con- 
lered  as  granted  in  perpetuity,  and  not  merely  for  the 
5  of  the  first  takers. 

Agreeing,  then,  with  both  Lord  Chancellors  as  to  the 
set  of  the  will,  taken  by  itself,  I  have  only  to  see 
ether  tbe  perpetual  annuities  thereby  granted  are  cut 
iv^n  to  a  life  interest  by  any  of  the  codicils. 
t  is  admitted  that  the  first  codicil  has  no  such  opera- 
1,  as  it  merely  provides  for  an  equal  division  between 

testator's  son  and  daughter  Julia,  of  the  interest 
ich  would  have  been  taken  under  the  will  by  bis  de- 
»ed  daughter  Mary, 

iut  it  is  the  second  codicil  which  is  relied  upon  by  the 
pondents.  If  that  codicil  disposed  of  the  property 
ich  the  will  gives  to  the  daughters,  I  think  a  powerful 
3>ment  might  be  deduced  from  it,  as  it  directs  that  if  his 
\  should  die  without  leaving  issue  male,  on  the  death 
Us  wife  and  his  daughter  Julia,  his  ^^  remaining  pro- 
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IB46.  perty"  shall  be  divided  among  certiun  collateral  relationi; 
o^  1,  but  the  foundation  of  this  ailment  is,  that  in  the  "k- 
maining  property"  is  included  the  property  given  by  tht 
will  to  the  daughters.  This  is  not  the  natural  constrw- 
tion  of  the  codicil,  and  1  have  beard  no  reason  assigned  to 
prove  that  it  is  the  true  coastruction.  The  words  "after 
the  decease  of  my  wife  Mary  and  my  daughter  JiUui' 
only  indicate  the  time  at  which  the  gift  to  the  colJatenl 
relations  was  to  take  effect,  and  not  what  was  meant  to 
be  given  to  them.  1  conceive  that  the  second  codidl 
only  deals  with  the  residue  left  to  the  son  hy  the  will, 
and  that  by  "  remaining  property"  in  the  codicil  tk 
testator  means  exactly  the  same  thing  as  hy  the  "  residoe 
of  his  property"  in  the  will.  If  the  codicil  does  not  dtil 
with  the  aouuities  granted  to  the  children,  of  course  it  cu 
have  no  effect  in  cutting  down  these  annuities  from  a  pe^ 
petuity  to  a  life  interest. 

I  must  say  that  the  construction  contended  for  by 
the  respondents  unnecessarily  imputes  to  the  testi- 
tor  the  gross  injustice  and  absurdity  of  depriving  the 
children  of  bis  daughter  of  the  provision  be  had  made  fiv 
them,  and  leaving  the  whole  of  his  property  to  coUateiJ 
relations,  upon  the  contingency  of  his  son  dying'  without 
issue  male ;  I  therefore  clearly  think  that  there  is  nothin; 
in  the  second  codicil  to  affect  the  interest  which  Julia  toot 
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cable  to  them  all ;  and  the  division  directed  between  the 
three  children  is  more  suitable  to  the  corpus  of  the 
fimd  from  which  annuities  were  to  be  paid  than  to  life 
annuities. 

I  would  observe  that  I  should  rather  deprecate  the 
application  of  any  technical  rule  to  the  construction 
of  a  will  of  personalty.  By  this  course  of  proceeding 
the  law  of  Scotland  has  got  into  such  a  preposterous 
state^  that  we  were  yesterday  obliged  to  hold  that  a 
disposition  of  a  sum  of  money,  which  was  expressly  to 
the  parent  for  life^  remainder  to  unborn  children  in  fee, 
gave  the  fee  to  the  parent.  Here  it  is  a  pure  question 
of  intention,  to  be  gathered  from  the  language  of 
the  will.  It  is  admitted  that  the  intention  of  the 
testator  was  to  give  perpetual  annuities  ;  and  I  see 
nothing  to  prevent  that  intention  from  being  carried 
into  effect. 

Upon  the  points  brought  by  appeal  before  us  in  this 
case,  I  therefore  think  that  the  decree  of  Lord  Chancellor 
Stigden  should  be  reversed,  and  that  of  Lord  Chancellor 
Plunket  affirmed. 

Mr.  BethelL — Will  your  Lordships  allow  me  to  ask  how 
far  your  Lordships'  order  will  extend  ? 

Lord  Brougham. — We  only  mean  to  reverse  that  por- 
tion  of  the  decree  appealed  from,  which  reverses  the  origi- 
nal decree  of  Lord  Plunket.  If  anything  has  been  done 
below  which  is  consequential  on  reversing  Lord  Plunket' s 
decree,  that  which  is  done  consequentially  must  be  un- 
done also  :  so  that  you  had  better  ascertain,  within  a 
reasonable  time,  what  has  actually  been  done  in  Ireland, 
and  then  give  us  the  form  of  a  decree,  showing  it  to 
the  other  side,  in  order  that  there  may  be  no  doubt. 
Otherwise  applications  will  be  made  in  Ireland  as  if 
something  stood  which  does  not  stand,  and  as  if  some- 
thing was  reversed  which  is  not  reversed.  We  cannot 
exhaust  the  subject  without  seeing  what  has  been  actually 
done. 


1845. 
Stokbs 
Heron. 
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Mr.  Betbell. — Do  your  Lordships  think  this  is  aproper 
case  to  direct  the  costs  of  the  appeal  to  come  out  of  the 
estate?  The  Lord  Chancellor  below  gare  the  costs  of  the 
re- hearing. 

Lord  Brougham. — Upon  the  principle  of  the  doubt 
having  arisen  from  the  form  of  the  instrument  (which  is 
the  proper  principle,  no  doubt),  I  think  we  may  consider 
that  when  you  come  with  your  frame  of  the  decree.  Were 
the  coBtH  given  of  the  re-hearing  ? 

Mr.  lielhell. — Yes,  my  Lord. 

LiOtiX Brougham, — The  question  is,  whether  this  House, 
as  is  usual  in  cases  of  appeal,  should  not  put  itself  io 
the  position  of  the  Court  below>  and  give  the  same 
judgment  which  ought  to  have  been  given  upon  the  re- 
hearing. 

Lord  Cottenham, — If  Sir  Edward  Sugden  had  taken  the 
same  view  of  the  case  which  we  have  taken,  instead  of 
directing  the  coats  to  be  paid  out  of  the  estate  be  probaUj 
would  have  refused  the  re-heariog,  with  costs.  Therefore 
the  judgment  of  this  House,  as  it  stands,  reverstng  Sir 
Edward  Sugden's  decree,  protects  the  parties,  out  of 
whose  property  the  costs  were  directed  to  be  paid,  from 
that  part  of  the  decree  as  well  as  the  rest.  But  thsi 
comes  the  question  which  Mr.  Bethell  raises,  whether]  tbr 
circumstances  are  such  as  to  make  it  right  that  the  coab 
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Bcure  will ;  therefore  it  is  very  proper,  I  think,  that  all         1845. 
the  costs  should  be  paid  out  of  the  estate.  Stokbs 

Lord  Cottenham. — ^The  result  will  be,  that  the  decree       ^,  »• 
on  the  re-hearing  is  reversed  altogether,  with  costs ;  and 
that  the  costs  of  the  proceedings  before  this  House  will  be 
paid  out  of  the  estate. 

(The  order  subsequently  made  by  the  House,  after  recit- 
ing the  decrees  of  the  2d  Feb.,  1841,  and  the  4th  of  Feb., 
1842,  proceeded  thus : — It  is  hereby  ordered,  declared,  and 
adjudged,  that  the  several  annuities  pf  150/.  and  100/., 
making  together  250/.,  be  deemed  perpetual  annuities ; 
and  that  the  appellant  John  Stokes^  is  entitled  dur- 
ing his  life  to  receive  and  be  paid  the  amount  of  the 
8idd  annuities,  and  that  the  appellant  Louisa  Stokes,  the 
minor,  is  entitled  thereto,  in  perpetuity,  after  the  decease 
of  the  said  John  Stokes ;  and  it  is  further  declared,  that 
the  said  annuity  of  250/.  is  well  charged  on  all  the  chat- 
tels real,  and  other  the  personal  estate  of  the  said  testator 
JFilliam  Heron,  the  elder,  deceased.  And  after  the  pay- 
ment of  the  costs  decreed  to  be  paid,  and  setting  apart  a 
fund  for  payment  of  the  costs  of  this  appeal  as  hereinafter 
adjudged,  it  is  ordered  that  a  sufficient  portion  of  the  said 
personal  estate  be  allocated  and  set  apart  by  the  master  as 
a  fund  for  the  payment  of  the  said  annuities,  and  also  for 
payment  of  arrears  of  the  same.  And  it  is  further  ordered, 
that  the  costs  of  this  appeal  be  paid  out  of  the  funds  in 
Court  to  the  credit  of  this  cause,  said  costs  to  be  certified, 
&c.  And  it  is  further  ordered,  that  all  such  other  parts 
of  the  said  decree  of  the  4th  February,  1842,  as  are  incon- 
aistent  with  or  at  variance  with  the  decree  and  directions 
hereby  made  and  given,  be,  and  the  same  are  hereby  re- 
versed. And  it  is  further  ordered,  that  the  cause  be 
remitted  back  to  the  Court  of  Chancery  in  Ireland,  to 
proceed  and  do  therein  as  shall  be  just  and  consistent 
with  these  declarations,  directions,  and  orders.) 
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^Ummtary 

Mt. 


Fft49fCKt  Clbmb!vtisia  Bsxms,  with  con- 
sent of  RiCflAED  Re>nie,  her  husband,  \jtnneUanU. 
tlie  said  R.  Re!CM£  for  his  interest, 
their  children  by  their  said  father 

James  Ritchie  ...         Respondent 

A  testator  io  Scotland  fj^f e  all  his  property  to  trustees ;  firsl^  to  pay 
bi«  debts  i  secondly,  to  pay  Mrs.  R.  (a  married  woman),  so  mocfaof 
the  annuttl  (iroceeds  as  they  mi|(ht  deem  necessary  for  the  support  of 
her  and  family  during  her  life,  declaring  the  same  to  be  alimentanrtod 
exdusif  e  of  her  husband,  and  not  to  be  attachable,  nor  assignablf,  nor 
subjeit  to  any  deeds  or  debts  of  her  or  her  husband.  The  acting  tna- 
te«,  with  consent  of  Mrs.  R.,  assigned  to  her  alimentary  creditor  tk 
rents  of  the  trust  property ;  6rst,  to  pay  debts  affectin|^  it ;  secondly, 
to  pay  part  of  the  rents  to  Mrs.  R.  for  aliment ;  thirdly,  to  apply 
the  rtsidue  in  payment  of  the  debts  due  to  the  assignee : — 

HiLD  that  the  assignment  was  void  on  three  grounds— ?ix. 

1st,  It  was  not  competent  to  the  trustee  to  substitute  another  perns 
for  himself  in  the  trust — which  was  the  effect  of  the  assignment 

2d,  The  rule  of  law  in  Scotland  requiring  the  concurrence  of  the  bos- 
band  in  his  wife's  deed,  could  not  be  dispensed  with  by  his  abfeoce 
abroad  at  the  time  fur  a  temporary  purpose  only. 

«3d.  The  assignment  was  void,  as  it  violated  the  express  prohibidoo 
Sfpiinst  alienation  :  And  in  this  respect  the  law  in  Scotland  is  tbe 
same  u  in  England, 

Tills  was  an  appeal  against  several  interlocutors,  herein- 
after stated,  pronounced  by  the  Liords  Ordinary  and  the 
Court  of  Session  in  Scotlamly  in  conjoined  actions,  wbicb 
related  to  the  validity  of  a  deed  of  assignation  held  by 
Uio  rc8(>ondent  as  a  security  for  advances  of  money,  and 
to  the  amount  and  nature  of  the  advances. 

fniliam  KIphinstone  Bobertson^  being  owner  of  b 
\-aluablo  heritable  tenement  in  Princes  Street,  EdhJmrgk 
^—except  a  part  of  the  under-flat  thereof,  which  belonged 
to  his  sister  Mr$«  Rennie^  the  appellant,  in  her  own  right) 
o\clusi>t>  of  her  husband-^executed  a  trust-dispositioa 
and  ^cttlcuKiit  on  the  17th  of  January,  1831,  mwrtiscamt, 
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whereby  he  conveyed  his  said  tenement  and  his  whole 

estate,  heritable  and  moveable^  to  Captain  Robert  Barclay 

and  others,  upon  trust ;  first ^  to  pay  his  debts  and  funeral 

expences  and  the  expences  of  the  trust,  and  that  by  a 

gradual  liquidation,  or  otherwise,  as  the  trustees  might 

deem  proper.    The  deed  then  proceeded  thus  : — 

"Seeondiy,  That  my  said  trustees  shall,  in  the  event  of  the  said 
Frances  Clementina  Robertson  or  Rennie,  my  sister,  surviving  me,  pro- 
vide and  pay  to  her  the  free  annual  profits  or  proceeds  of  tlie  said 
subjects  and  effects  hereby  conveyed,  or  snch  part  thereof  as  they  may 
deem  necessary  for  the  support  ef  her  and  her  family :  and  that  at  two 
terms  in  the  year,  by  equal  portions,  beginning  the  first  term's  pay- 
ment thereof  at  the  first  term  of  Martinmas  or  Whitsunday  that  shall 
happen  after  my  death,  and  so  on  half-yearly  during  the  lifetime  of  my 
said  sister ;  declaring  that  the  foresaid  provision  to  my  sister  is  purely 
iftimenttiry,  and  exclusive  of  the  jus  mariti  of  her  present  or  any  future 
Aushand,  and  that  it  shall  not  be  attachable  by  arrestment  or  diligence 
of  any  kind  whatever ,  nor  assignable  nor  subject  to  any  deeds  which 
either  she  or  her  present  or  any  future  husband  may  grant  in  relation 
thereto,  or  debts  which  they  may  contract.  Third,  That  in  the  event 
of  my  said  sister  predeceasing  me,  or  in  case  of  her  surviving  me,  from 
and  after  her  death,  my  said  trustees  shall  hold  the  said  subjects  for 
behoof  of  her  children  procreated,  or  who  may  be  procreated,  of  her 
present  or  any  subsequent  marriage,  and  shall  divide  the  same  equally 
among  them,  and  the  survivors  of  them,  share  and  share  alike ;  the 
shares  of  the  sons  to  be  payable  on  their  attaining  majority,  and  those 
of  the  daughters  on  their  being  married  or  attaining  majority:  but 
declaring  always,  that  the  said  provisions  to  the  said  children  shall  not 
become  vested  interests  in  them  until  after  payment  or  conveyance 
thereof  by  my  said  trustees  in  their  favour  respectively,  unless  any  of  them 
shall  die  before  payment  or  conveyance,  leaving  issue,  in  which  event 
the  provision  to  him  or  her  so  dying  shall  devolve  upon  and  be  con- 
veyed or  paid  to  his  or  her  surviving  issue,  share  and  share  alike ;  and 
if  any  of  the  said  children  shall  die  without  issue,  and  before  convey- 
ance or  payment  of  his  or  her  provisions,  the  same  shall  belong  to  and 
l>e  equally  divided  among  the  survivors ;  and  I  appoint  my  said  trus- 
tees, after  the  death  of  my  said  sister,  to  pay  and  apply  the  annual 
profits  and  proceeds  of  the  estate,  or  so  much  thereof  as  they  may 
think  necessary,  towards  the  maintenance,  clothing,  and  education  of 
her  said  children,  and  that  without  the  advice  or  interference  of  the  said 
Richard  Rennie  in  any  respect.  And  my  said  trustees  shall  also 
have  the  power  to  make  such  advances  to  the  children  of  my  said 
sister,  from  the  capital  of  their  shares,  as  they  may  deem  expedient 
for  establishing  them,  or  any  of  them,  in  business." 


1845. 

Rbnnib 
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llie  deed  empowered  the  trustees  to  sell  and  dispose 
all  or  part  of  the  trust  property,  to  add  and  assume  ne 
trustees,  and  to   appoint  factors ;  and  declared  that  tl 
trustees  should  not  be  liable  for  omissions  nor  neglect  of  mai 
agement,  but  each  for  his  own  actual  intromissions  only. 

Robertson  had  contracted  a  debt  of  1500/.,  and  gave 
bond,  burdening  the  said  tenement  with  the  payment  then 
of,  with  interest. 

In  June,  1832,  Mrs.  JSennte,  in  consideration  of  varioi 
sums  advanced  from  time  to  time  to  her  and  her  husban 
(amounting  together  to  a  sum  of  400Z.),  by  Mr.  Ritchii 
the  respondent,  a  stationer  in  Edinburgh^  executed  to  him 
with  consent  of  her  husband,  certain  deeds  for  securin| 
the  repayment  of  this  said  sum,  with  interest,  out  of  he 
original  part  of  the  said  tenement  in  Princes  street. 

Robertson  died  in  India  in  November ,  1832,  and  in 
1833,  when  his  death  became  known  in  Scotland,  Captain 
Barclay  alone  accepted  the  trusts  of  his  settlement,  and 
immediately  entered  upon  the  administration  of  them.  Mr. 
and  Mrs.  Rennie,  being  still  in  difficulties,  were  allowed 
to  take  up  the  rents  of  the  whole  of  the  said  tenement,  and 
at  their  pressing  request,  Ritchie,  with  the  sanction  of 
Captain  Barclay,  advanced  money  for  their  sustenance, 
for  the  payment  of  taxes  and  repairs  of  the  tenement,  and  of 
interest  on  the  debt  of  1500/.  In  1834,  Mr.  RennicwdA 
so  pressed  by  his  creditors  that  he  was  obliged  to  leave 
Scotland.  He  then  went  to  Canada  with  the  intention  of 
removing  his  family  there,  if  he  succeeded  in  his  pros- 
pects. The  money  for  this  journey  was  supplied  by 
Ritchie.  Mrs.  Rennie,  with  her  children,  being  left  thus 
destitute,  pressed  Ritchie  for  further  advances  of  money, 
which  he  consented  to  make  with  the  sanction  of  Captain 
Barclay,  and  on  the  faith  of  repayment  out  of  the  trust 
property. 

Under  these  circumstances  a  deed  of  assignation,  the 
validity  of  which  is  the  subject  matter  of  the  appeal,  was 
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executed  by  Captain  Barclay ^  as  trustee  as  aforesaid,  in 
favour  of  Ritchie  in  September,  1835,  which,  after  reciting 
Robertson's  trust-disposition,  and  the  said  deeds  executed 
by  Mrs,  Rennie^  further  recited,  as  follows : — 

*'That  in  the  execution  of  the  said  tnut,  I,  in  the  year  1832, 
with  the  concurrence  and  approbation  of  the  said  Mrs.  F,  C. 
Reniue,  took  the  assistance  of  the  said  Mr.  James  Ritchie,  who, 
at  her  request,  and  with  my  sanction,  not  only  made  necessary 
advances  from  time  to  time  to  her,  for  the  maintenance  and 
support  of  her  family,  but  also  paid  various  claims  attaching  to  the 
sidd  property  in  Princet  St,,  Edinburgh,  and  made  sundry  payments 
to  account  of  interest  of  the  said  heritable  debt  of  1500/.  sterling,  af- 
fecting the  same ;  by  all  which  the  said  J,  Ritchie  is  now  in  advance 
for  me,  as  trustee  aforesaid,  the  sum  of  474/.  I7s,  Sd.,  inchiding 
interest  on  the  said  sum  of  400/.,  &c.,  as  also  considering  that,  in  order 
to  pat  the  said  trust  property  in  Princes  St,  into  a  state  for  being 
let  more  productively,  it  was  lately  found  necessary  to  make  exten- 
sive repairs  and  alterations  thereon,  by  which  considerable  expence 
uraa  incurred  to  tradesmen  and  others,  whose  accounts  amounting  to 
355/.  Uf.  9d,  conform  to  list,  &c.,  are  still  unpaid,  and  now  seeing 
that  until  the  said  sums  of  474/.  17«*  Sd.  and  355/.  lU.  9^.  are 
liquidated  and  paid  from  the  said  subjects,  the  said  Mrs.  F,  C, 
Rennie,  has  agreed  to  accept,  by  way  of  aliment  therefrom  for  her 
self  and  her  family,  of  such  sum  or  sums  as  I  or  my  successors  in 
office  may,  with  reference  to  the  terms  of  the  said  trust  deed,  consider 
ourseltes  warranted  in  the  circumstances  to  allow  and  pay  for  the 
above  purpose,  but  not  exceeding  the  sum  of  60/.  sterling  per  annum  ; 
and  that  on  condition  of  my  granting  these  presents  in  manner  under- 
written, the  said  /.  Ritchie  is  willing  not  only  to  abstain  from  using 
any  legal  proceedings  against  me  on  the  said  trust  estate  for  recovery 
of  the  said  debt  of  474/.  17'*  8^.  due  to  him,  but  also  to  satisfy  and 
pay  the  claims  of  the  said  tradesmen  an^  others  upon  the  said  pro- 
perty, amounting  to  the  said  sum  of  355/.  lU,  9d.,  so  as  to  prevent  ac- 
cumnlation  of  expence  by  any  legal  proceedings  at  their  instance,  and 
farther  to  pay  the  interest  of  the  said  debt  of  1500/.  sterling  as  the 
same  shall  fall  due." 


1845. 
Rbnnib 
Ritchie. 


Upon  these  recitals,  and  for  the  reasons  therein  set  forth, 
Captain  Barclay ^  as  trustee,  with  the  consent  of  Mrs.  F. 
C.  Refinie,  constituted  and  appointed  the  said  i/.  Ritchie^ 
Ills  heirs,  &c.,  his  {Barclay's)  lawful  assignees  of  the 
several  rents  or  tack  duties  of  the  said  trust  property  in 
Princes  Street,  (which  amounted  together  to  the  annual 
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Bum  of  310/.}  together  with  the  several  tacks  or  leas«,»i 
long  as  this  asBignation  ehould  remaiu  iu  force,  with  (oil 
power  to  pursue  for  the  saiJ  rents  or  tack  duties,  »nd 
to  grant  receipts,  &c.,  from  tlie  date  of  these  prestoti 
until  the  purposes  thLTcinafler  specified  should  be  ful- 
filled.    The  purposes  were  tliese  : — 

"  Firtt. — For  payment  of  ilie  iiiterest  gf  tbe  said  delii  of  ISOW.  if- 
fecting  the  tiid  trust  lulijecis,  with  the  ezptitice  of  insuiiog  the  oat 
■Kaiiist  firr,  and  of  paying  the  publir  and  paroi-hia]  burdeiiB  e\\^ 
tfaerefruio  ;  bb  also  the  intereit  of  the  said  cum  of  400/,,  due  in  lit 
•aid  J.  ftilcliie  himself.  Sttviiiily,  for  pajiuent  to  tlie  aaid  Mn, 
F.  C.  Rranie,  fur  alimnut  to  herself  and  her  f^uiily,  of  mck 
lum  or  sums  as  I  or  my  foregaI<ts  may  ci>nsidcr  ourselves  warrtnlel 
Bs  aforeBsid,  lo  allow  and  pay  to  lier  for  the  above  purpose,  bul  dm 
exi-eedinfi  the  6um  of  GO/.  Bierliog  per  annum.  Thiriily,  for  piynxm 
to  the  aaid  J.  Ritchie  of  auch  remuneralion  fur  liia  trouble  in  tllc])r^ 
mises  ax  may  be  fixed  and  dciermined  by  (ttro  peraoua  namrd);  lad, 
Lnitly,  fur  applying;  the  halance  of  the  said  yearly  renta  or  lax  dutin 
towaids  the  trraduul  liquidation  and  payment  of  the  said  aamt  of 
47-1/.  17'.  8d,  and  355/.  1  \s.  'Jil.  until  the  same,  wiifa  interest  tLerta. 
at  the  r«te  of  4  per  cenlam  per  annum,  shall  lie  fully  paid  and  txior- 
j;ulshed ;  nhrn  ihe  said  J.  Ritchie  sliull  be  bound  and  obliged  la  R- 
pone  and  relrocces  ir.e  or  my  succcsaorB  in  ibe  Baid  trust  in  and  lo  th 
fortfaald  taek  duties  and  rcnia  above  asal^ed ;  it  being  alivayi  ia  Ik 
power  of  the  aald  J.  Ritchie,  in  the  event  of  the  rents  of  the  *&ld  pn> 
perty  fdllinf;  i^ff  ao  as  to  be  iuadequale  lo  the  purposes  uf  ibeie  pn- 
»ent»,  to  renounce  this  aecuriiy  on  Riving  me,  or  Ihe  Irnsiee  acting  for 
the  lime,  aix  monOia  premonilion  iu  ivritin^,  and  lo  use  all  leg-al  an- 
Bures  fur  puyiuunl  uf  the  sums  that  may  then  he  due  to  him,  in  Iht 
i  11  Ihuse  prestuls   liiid  not  been  gmnteii.      Pmriiliif 
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Rtichie,  who  has  advanced,  at  our  request,  and  in  our  behalf,  the  ^g.. 

tins  as  stated  in  the  said  account,  and  we  find  the  same  correctly  v.^ 

ited,  and  that  at  the  date  hereof,  after  deducting  sums  received  as        RENNie 
I  the  credit  side,  of  110/.  10#.  sterling,  the  sud  J.  Ritchie  U  in  ad-  v* 

ince  for  the  trust  estate,  and  is  a  just  and  lawful  creditor  thereupon  R'tciuk. 
)  the  extent  of  474/.  \7i,Sd.  sterling,  exclusive  of  periodical  interest, 
V  which  sum  and  interest  upou  the  respective  advances  made  by  the 
lid  •/.  Ritchie,  from  the  period  of  advance  until  repayment,  the  said 
.  /Ulehie  is  hereby  authorised  to  take  credit  in  a  new  account  between 
in  snd  us  and  the  sud  trust  estate;  and  I,  the  sud  F,  C. 
'nnie,  hereby  ratify  and  approve  of  the  whole  actings  and  intro- 
iMiODS  of  the  said  Captain  R.  N.  Barclay,  as  trustee  foresaid,  at  and 
lor  to  the  date  hereof;  and  I  declare  that  every  act  and  deed  of  the 
id  Captain  Barclay,  in  regard  to  the  management  under  my  said 
iMher's  settlement,  and  the  advances  made  by  the  sud  J,  Ritchie  fore- 
id,  have  had  my  free  and  unbiased  concurrence  and  approbation." 

Ritchie  received  the  rents  of  the  trust  property  from 
le  date  of  this  assignment  until  Captain  Barclay*s  death 
1 1837,  whereupon  Mrs.  and  Mr.  Rennie  (who  had  re- 
imed  from  Canada  in  1836,  disappointed  in  his  hopes 
loe)  applied  to  the  Court  of  Session,  and  by  an  order 
fthat  Court  Mr.  James  Crawford  was  appointed  curator 
MKt  to  the  trust  estate. 

Ritchie^  having  been  removed  from  the  trust  property, 
tmght  an  action  against  the  appellants  and  the  curator 
nit,  concluding  for  a  declaration  that  the  said  assigna- 
m  was  valid,  or  otherwise  that  he  was  a  just  and 
irful  creditor  on  the  trust  estate,  for  the  sums  mentioned 
the  deed  and  not  discharged,  or,  at  all  events^  for  the 
ns  laid  out  on  the  repairs-of  the  trust  property^  or  ad- 
nced  for  sustenance  to  Mrs.  Rennie. 
The  appellants  brought  an  action  at  the  same  time 
UDSt  Ritchie  and  the  representatives  of  Captain  Bar^ 
y  for  reduction  of  the  said  deed,  and  for  a  declaration 
t  the  same  and  the  said  docqueted  account  were  void, 
I  that  Ritchie  should  account  for  his  intromissions  with 
trust  estate, 
lie  pleas   in    law   subjoined  to  the  respondent's  re- 

L.  XII.  P 
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vised  condescendence  in  his  action,  and  to   his  anawettt 
the  counter  action,  were  to  the  effect  that : — > 

I .  The  assignation  held  by  him  was  u  vnlid  and  effectui! 
deed,  and  he  was  entitled  to  have  its  validity  declared,  ind 
the  deed  enforced :  2,  Even  if  any  part  of  the  debt^  for 
which  the  assiguatioa  was  granted,  could  not  be  legally 
covered  by  the  security,  the  assignation  was  still  valid, 
and  ought  to  be  sustained,  quond  ultra  :  3.  Whether  tbe 
assignation  was  valid  or  not,  he  was  a  just  and  lawful  at- 
ditor  of  the  trust  estate  of  Itoberlson,  on  account  of  all  th( 
debts  due  by  that  estate,  paid  by  the  respondent,  and  all 
the  advances  made  by  him  on  its  behalf,  and  his  rigbl  a 
creditor  ought  to  be  declared  and  enforced  :  4.  In  sofjr 
as  advances  were  made  by  him  to  Mrs.  Itennie,  or  at  bei 
desire  to  her  husband,  or  other  members  of  her  family,  fi* 
their  support,  he  was,  at  all  events,  for  auch  advances,  m 
alimentary  creditor  of  ^Us.Renme,  and  entitled  to  affeci 
the  produce  of  the  trust  estate  falling  to  her,  after  deduc- 
tion at  least  of  a  suitable  allowance  for  current  alimeDi; 
5.  There  was  no  ground  stated  or  existing  in  whicli  ita 
said  assignation  and  docqueted  account  couJd  be  rigillj 
brought  under  reduction :  6.  The  action  of  reduction  «« 
unnecessary  and  incompetent,  the  same  grounds  h^ 
sufficiently  brought  into  discussion  in  the  respondent) 
action  of  declarator  of  validity  :  And  7-  That  the  respiW- 
dent  traa  not  bimnd  tu  enter  into  any  accoun' 
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rast  and  its  terms,  could  take  no  benefit  tinder  the  same : 
2.  The  deed  could  not  be  sustained  as  even  partially  valid^ 
b  so  far  as  the  claims  in  security  of  which  it  was  granted 
nught  be  held  good  against  the  trust  property,  in  respect 
that  it  intrinsically  imported  an  incompetent  devolution  of 
the  trust  itself,  not  merely  by  transferring  the  whole  ma* 
agement  and  control  of  the  trust  estate  to  a  stranger^  but 
by  excluding  the  trustee  from  the  performance  of  the 
duties  towards  the  beneficiaries,  which  he  was  bound 
and  alone  entitled  to  exercise:  3.  The  respondent's 
claims  on  account  of  advances  in  payment  of  interest  of 
heritable  debts  and  public  burdens  could  be  sustained  in 
80  far  only  as  these  were  properly  vouched :  4.  He  had 
no  effectual  claim  against  the  trust  estate  for  such  part  of 
his  advances  as  were  alleged  to  have  been  made  to  Mr. 
BemUe,  whose  Jus  maritiy  as  applicable  to  the  proceeds  of 
the  trust  estate,  was  expressly  excluded  by  the  deed: 
5«  He  was  not  entitled  to  recover  the  expence  of  alleged 
improvements  or  repairs  made  without  any  proper  author- 
ity: 6.  His  claims,  as  affecting  the  trust  property,  must  be 
limited  to  the  amount  of  his  advances  for  the  aliment  of 
Mrs.  Rennte,  as  the  same  may  be  properly  instructed : 
7*  The  docquet  subscribed  by  Mrs.  Rennie  ought  also  to 
be  reduced  (as  well  as  the  deed)  as  having  been  granted 
without  due  information  or  protection,  to  the  prejudice  of 
berself,  a  married  woman,  and  her  children,  at  least  in  so 
£»"  as  it  afforded  any  support  to  the  assignation  :  8.  The 
respondent  was  bound  to  account  for  and  pay  over  the 
trust  rents  and  other  funds,  which  he  had  uplifted  under 
the  assignation  to  the  curator  bonisy  to  be  applied  by  him 
igreeably  to  the  provisions  of  the  trust  deed  :  And  9.  That 
the  respondent  having  wrongously  introniitted  with  the 
^nist  funds,  was  not  entitled  to  withhold  the  same,  even  in 
iatisfaction  of  such  parts  of  his  claims  as  might  be  held 
0  be  available  against  the  trust  estate,  but  bound  to 
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account  to  the  full  extent  of  his  intromissions  in  the  meaii 
time,  under  reservation  of  his  right  to  make  effectual  such 
parts  of  his  claims  in  a  regular  and  competent  manner 
against  the  curator  bonis  and  the  trust  estate. 

Pleas  were  annexed  to  the  answer  of  the  curator  bonis 
to  the  respondent's  action,  corresponding  in  effect  with  the 
above  first  and  second  pleas  for  the  appellants.  To  their 
action  the  curator  declined  to  be  a  party. 

The  records  in  both  cases  having  been  closed,  the  Lord 
Ordinary  (Lord  Moncrieff^j  on  the  motion  of  the  respond- 
ent— before  answer,  and  without  prejudice  to  the  case 
standing  in  the  debate  roll — ^remitted  the  process  of  de- 
clarator  to  an  accountant  to  examine  the  respondent's 
accounts,  and  to  report  thereon,  and  specify ;  1.  the 
sums  claimed  by  the  respondent  as  due  to  him  in  respect 
of  the  debts  due  of  Robertson  (the  truster),  and  for  which 
the  trust  estate  was  liable ;  2.  the  sums  claimed  by  the 
respondent,  as  paid  by  him,  for  parochial  and  other  like 
burdens  affecting  the  trust  estate ;  3.  the  sums  claimed 
by  him  for  alimentary  advances  to  Mrs.  Remiie  and  her 
family ;  4.  the  sums  claimed  by  him  for  expences  of 
management,  and  commission,  with  interest  on  these 
several  heads  of  account  respectively;  5.  to  take  an  account 
of  the  rents  of  Mrs.  Rennie's  separate  share  of  the  said  pro* 
perty,  and  the  interest  of  the  debt  of  400/.,  and  other  bur* 
dens  affecting  her  property ;  6.  an  account  of  any  sums 
advanced  by  the  respondent  to  or  on  behalf  of  Mrs.  Rennie; 
and  7}  8,  and  9,  to  take  accounts  of  payments  for  feu- 
duty,  repairs  of  the  trust  property,  and  interest  on  all 
sums;  all  questions  as  to  the  ultimate  liability  of  the  trust 
estate,  or  of  any  of  the  parties  for  these  advances,  were 
reserved. 

To  the  report  made  by  the  accountant  on  the  above 
matters,  a  note  of  objections  was  lodged  for  Mrs.  Renmij 
and  the  case  coming  again  before  the  Lord  Ordinary 
(Moncrieff),  he  pronounced  an  interlocutor  on  the  20th 
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May,  1840,  whereby  he  conjoioed  the  two  processes,  and         13^5. 
''Finds  (a)  (among  other  findings,)  that  all  the  grounds      Rennib 
for  reducing  the  deed  of  assignation  and  the  docquet,  de-  v- 

pending  on  allegations  of  fraud,  are  abandoned ;  and  that 
the  remaining  grounds  of  reduction  are  necessarily  involved 
in  the  grounds  of  the  declarator  and  the  state  of  ac- 
counting, under  its  second  or  alternative  conclusion :. 
Finds,  that  the  question  concerning  the  competency 
and  validity  of  that  deed  by  the  trustee  and  Mrs.  JRennie, 
so  far  as  it  might  be  necessary  to  determine  the  question, 
was  materially  different  in  regard  to  the  interests  of  the 
children  of  Mrs.  Renme^  as  the  parties  ultimately  entitled 
to  the  fee  of  the  property,  and  in  regard  to  the  interest  of 
Mrs.  Rennie  herself,  as  in  the  right  of  an  alimentary  pro- 
vision of  a  defined  character,  exclusive  of  the  husband's 
jtiM  maritiy  and  that  any  question  concerning  the  validity 
of  the  docquet  was  also  different  from  that  relating  to  the- 
deed  of  assignation :  Finds  specially  that  there  was  no 
relevant  ground  alleged  for  reducing  the  docquet,  so  far  as 
it  was  a  probative  instrument  under  the  hand  of  the  trus- 
tee, and  imported  deliberate  acknowledgment  of  the  cor- 
rectness of  the  accounts  referred  to,  and  his  sanction  to 
the  various  articles  expressed  in  them,  so  far  as  the  same 
might  depend  on  his  succession  or  homologation,  without 
prejudice  to  the  legal  effects  of  the  said  docquet  in  other 
respects,  and  subject  always  to  the  correction  of  any  errors : 
Finds  that  the  deed  of  assignation  was  not  legally  valid  or 
effectual,  in  so  far  as  any  interests  vested  in  the  children 
of  Mrs.  Rennie,  as  ultimate  fiars  of  the  property,  might 
be  affected  in  any  manner  in  which  they  could  not  have 
been  affected  if  the  deed  had  not  been  executed :  Repels 

(a)  There  bein^  no  report  of  Lord  Ordinary's  reasons  for  his 

this  case  in  the  Court  of  Session,  judgment,  contained  in  a  note  an- 

U  appears  necessary  to  set  forth  nexed  to  the  interlocutor  in  the 

here  the  material  passages  in  the  printed  cases  of  the  parties.  (Kicfe 

interlocutor,  and  also  some  of  the  post,  216,  note.) 
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Uie  objectioDB  to  the  accountant's  report  generally,  nd 
approres  thereof,  as  correctly  ascertaining  the  state  of  tbe 
accounts  between  the  parties,  subject  to  certain  lesetn* 
tions  there  expressed  :  Finds  it  sufficiently  instructed  bf 
tlie  report  and  the  documents  in  process,  that  the  Tarions 
sums  set  forth  in  the  account  current  of  the  intromissioD? 
of  liitchie,  cimpri'heiidcd  under  the  1st,  2d,  3d,  /th,  acd 
8tTi  articles  (A)  in  the  accountant's  abstract  of  the  accounts, 
were  all  just  and  true  debts,  either  against  the  trust  estate, 
in  so  far  as  they  consisted  of  debts  of  the  truster,  or  con- 
fltituted  legal  burdens  on  the  estate,  or  other\rise,  whm 
they  have  not  that  character,  against  the  liferent  interest 
of  Mrs.  Rennie,  either  as  legal  deductions  from  the  anDiii}! 
produce,  or  as  debts  contracted  for  the  aliment  of  her  and 
her  family;  reserves  consideration  of  the  4  th,  5th,aud9ib 
articles ;  Finds  that  it  appeared  from  the  conclusion  of 
the  accountant's  report,  that,  supposing  the  objectioai 
taken  by  the  defenders  on  the  3d  and  8th  branches  of  ibe 
abstract  to  be  repelled,  and  that  this  interlocutor  repelling 
them  should  become  final,  and  supposing  the  other  artirlt^ 
reserved  to  be  adjusted  so  as  to  give  Ritc/iie  credit  for 
them,  his  debtstoodreduced,  in  June,  1838,  to3G4f.2s.bd^ 
while  there  was  in  the  Royal  Bank  '26GI.  XOs.  Ad.,  and  Ikf 
free  rental  of  the  trust  property  was  2491.  6«.  2rf. ;  tful, 
in  these  circumstances,  \i  Ritchie's  claims  of  debt  wm 
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the  Gonjoined  processes.  Finds  that  the  deed  of  assigna- 
tion, and  the  docquet  relative  to  it,  so  far  as  they  import 
a  qualified  and  temporary  assignation  by  Mrs.  Ilennie  of 
her  liferent  right  in  the  future  rents  of  the  property,  for 
security  and  payment  of  debts  contracted  by  her  for  the 
aliment  of  herself  and  her  family,  which  were  found  on  in* 
vestigation  to  be  just  and  true  debts,  were  not,  in  the 
circumstances  in  which  they  were  executed  by  her  and  the 
trustee,  liable  to  reduction  at  the  instance  of  her  or  her 
busband,  and  that  so  far  as  they  were  executed  for  security 
and  payment  of  advances,  on  account  of  debts  which  con- 
stituted preferable  claims  against  the  trust  estate,  or  the 
rents  thereof,  she  had  no   title  or  interest  to  insist  on 
reduction  of  them  (c)." 
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I 

T 

■ 

I 
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I 
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ie)  To  this  interlocutor  the  Lord  Ordinary  added  a  note,  from  which 
tlie  foUowinf^  are  extracts  :— 

"The  j^eneral  character  of  this  case  is  too  clear  to  admit  of  doubt.  Mr. 
ftVcAtf  has  had  the  misfortUDe^withno  selfish  motive  even  alleged  agunst 
luffl,  to  involve  himself  in  the  aflfairs  of  Mr.  Rennie  and  his  family,  and 
through  a  series  of  years  to  make  continual  advances  to  them,out  of  mere 
Hendshipy  and  for  their  bare  subsistence.  Mr.  Rennie  had  no  means 
of  his  own,  and  no  employment  during  all  the  time,  and  there  is  no* 
tliinf^more  certain  than  that  the  advances  made  by  Mr.  Ritchie  were 
^  made  on  the  earnest  solicitation  of  Mrs.  Rennie,  for  the  preserva- 
^0  of  herself  and  her  family,  and  that  the  particular  deed  which  is 
^ou|(ht  under  challenge,  was  substantially  no  more  than  what  not 
only  she,  but  Mr.  Rennie  also,  had,  in  the  most  express  terms,  pledged 
tbemselves  to  grant,  while  drawing,  with  the  most  pressing  urgency  on 
^t  friendship  and  resources  of  Mr.  Ritchie.  It  was  truly  observed  in 
tbe  debate,  that  ingratitude  is  not  a  legal  defence  of  deeds  which  may 
beiDefiectual  in  law,  &c.  The  Lord  Ordinary,  from  the  complexity 
of  the  transactions,  and  the  peculiar  nature  of  the  deed  objected  to, 
W  found  no  small  difficulty  in  extricating  the  cause  in  a  manner 
Bttis&ctory  to  himself,  according  to  the  justice  of  the  case,  and  with 
^etyto  the  law.  He  is  relieved  from  entering  into  much  detail,  by 
t^  very  clear  statement  in  the  accountant's  report,  &c.  He  must 
own,  however,  that  it  was  a  surprise  to  him,  not  having  then  read  the 
^port,  that  at  the  end  of  the  debate  it  came  out,  that  if  Mr.  Ritchie's 
accounts  are  really  correct,  and  his  claims  constitute  just  debts  against 
^^•RejimV  (of  which  he  has  no  doubt),  there  is  truly  no  remaining 
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_  ^^         by  the  appellants.  The  Lords  of  the  aecond  division  hanng 
considered  the  same,  pronounced  an  interlocutor  the  Wi 


Ritchie. 


subject  of  controveny  concerniag  the  auigD&tion,  became  the  dch 
U  either  full;  paid,  or  there  muit  be  fundi  in  the  bank  fbr  pafiagi^ 
and  Mr,  Ritchie  can  have  no  objection  when  that  is  done  to  diicbHlc 
the  ugiKnatioD,  and  put  the  curator  iontiia  poueaaion  of  the  renti.'' 

"  There  are,  howerer,  a  few  poiniB  an  which  the  Lord  Ordiusfj  thUi 
it  neeesBarj:  to  add  tome  obterratiooi : — 

"I.  He  has  not  ihe  least  doubt  that  all  the  arUcle*  objected m 
noder  the  3d  article  of  the  accountacit'g  abstract  are  correct  cbaipt 
for  adraures  for  aliment  to  Mrs.  Rennie  and  her  familf.  The  oul> 
rial  objection  is,  that  in  a  nuuiber  of  initances  tho  money  « 
to  Mr.  Reanie  himself,  while  lirinj;  in  family  with  hia  wife,  and  b*na( 
no  other  meana  of  lUbsiBtence.  The  occoualant  has  demonitrmted  thiW 
in  the  inoet  material  article,  making  oae^half  of  the  lums  objected  to^  t 
not  a  grvat  deal  more,  the  payment  was  made  at  tlte  expre 
of  Mrs.  RentutAwA  Captain  Barelag.  And,  both  for  the  rcaaons  itilc' 
by  the  accountant,  and  because  it  appears  to  the  Lord  Ordinary  ItK 
the  purtiL-ular  mode  of  icakin);  the  payment  ii  of  little  coaseqncaet, 
when  it  clearly  appears  that  the  money  was  given  for  the  soppottof 
tlie  family,  he  cannot  think  that  the  objec^n  to  any  of  these  btttfik 
payments  could,  with  any  justice,  be  sustuned.  The  defenders  ubjctl 
strenuously  (o  the  sumi  of  £0/.  and  20J.,  which  were  given  to  Ut. 
Rennie  when  he  went  to  Anerica.  When  one  reads  the  cormpoid- 
ence  relative  to  this  matter,  it  must  be  thought  a  very  hard  ohjedisB. 
Rennie  was  bankrupt,  and  fled  from  Sccilaiid,  and  wiitei,  that  if  k 
returned,  be  roust  expect  to  go  to  prison,  and  then  both  he  and  Hit- 
Reaiiie  beseech  ibe  pursuer,  in  the  must  piteous  tertna,  to  make  ikst 

■ed  of  tilt 
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of  December,  1840;  adhered  to  the  Lord  Ordinary's  inter- 
locutor, and  reserving  all  claims  of  expences,  remitted  the 
process  to  Lord  Ivory  in  place  of  Lord  Moncrieff. 

radons  of  the  property.  Here  a^^ia  the  chief  objection  is,  tliat  Uie 
repairs  were  not  all  executed  under  the  express  orders  of  Captain 
Bwclay,  It  is  not  denied  that  they  were  executed,  nor  is  it  said  that  they 
were  not  necessary  or  useful,  &c.  But  there  is  a  short  answer  to  these 
objections ;  all  these  articles  are  comprehended  in  the  account  which 
wai  docqueted  by  Captain  Barclay,  and  embraced  by  the  assij^naiiun* 
and  whether  that  deed^  as  an  assi^ation,  was  within  Captain  Barclay's 
power  or  not,  his  probati?e  acknowledgments  of  the  expense  of  these 
repairs  and  meliorations  are  liable  to  no  challenge  whatever,  when  the 
allei^tions  of  fraud  are  withdrawn.  He  was  a  man  completely  tui 
''am,  and  after  he,  with  the  concurrence  of  Mrs.  Rennie  herself,  hjsA 
deliberately  recognized  and  sanctioned  these  debts,  contracted  for 
Rpairs  of  the  trust  property,  it  is  surely  out  of  all  question  to  say  that 
&ey  are  not  trust  debts,  merely  because  they  may  have  been  made 
tliroD^h  the  instrumentality  of  Mr.  Rennie. 

"3.  It  was  agreed  that  the  matter  of  expenses,  &c.,  forming  the 
4tli  article  of  the  abstract,  should  stand  over.  And  with  regard  to  the 
^  article,  relating  to  the  interests  of  the  400/.,  the  Lord  Ordinary 
might  have  given  judgment  upon  it  to  some  effect.  But  as  there  is  an 
^certadnty  concerning  the  just  proportion  of  the  rent  corresponding 
^^In.Bennie't  separate  property,  and  the  right  to  apply  the  trust 
rents  to  the  other  interest,  may  admit  of  discussion,  he  has  thought  it 
^tter  to  reserve  the  whole  point.  The  9th  article,  of  progressive 
interest,  most  of  course  stand  over. 

*'4.  There  can  be  no  doubt  that  Captain  Barclay  had  no  power  to 
^ign  even  the  rents,  in  any  manner  to  the  prejudice  of  the  children 
entitled  to  succeed  to  them  in  the  event  of  Mrs.  Rennie*i  death  ;  and 
the  Lord  Ordinary  has  so  found,  with  reference  to  the  conclusion  in 
the  declarator,  though  the  curator  bonis  does  not  insist  in  the  reduc- 
tion. At  the  same  time,  it  does  not  appear  that  the  children  have 
fsally  ftny  interest  now  which  can  be  at  all  affected. 

"5.  The  grounds  of  reduction  which  remain,  are  simply,  that  Mrs. 
^tnnie  was  a  married  woman,  that  her  husband  did  not  concur  in  the 
^tignation,  and  that  the  alimentary  provision  is  declared  not  to  be  as- 
^gnable  by  the  trust  deed.  The  question  is,  whether  Mrs.  Rennie  and 
Whosband  are  entitled  to  reduce  the  deed  on  these  grounds,  with 
^fereoce  to  the  circumstances  under  which  it  was  granted.  The 
l^rd  Ordinary  thinks  that  they  are  not.  In  so  finding  he  does  not 
Bean  to  decide  any  abstract  question,  but  only  finds  that  these  par- 
ties ve  not  entitled  to  reduce  in  the  circumstances  of  this  case. 


1845. 
Rennib 

9. 
RiTCHIB. 


CABE8  IN  THE  HOUSB  OP  LOUDS. 

Another  interlocutor,  pronounced  the  25th  Novembn, 
1&41,  by  the  Lord  Ordinary  (Lord  Ivory),  upon  the  mat- 
ters reserved  in  the  first — viz.  the  4tb,  &th,  and  9tk 


"  Id  the  Gnt  place,  it  it  gettled  by  the  ctie  of  MvugpenHf  ?.  Im* 
Bacian,  {July  Utk,  1S35)  thai,  noiwiUisiandinj;  the  atroBgeit  dioM 
of  Ibii  nature,  excluding  arrettment  and  BMif^DBdon,  mn  alimcnuij 
provition  ma;  be  aiaigned  for  alimeatary  debti.  liayinf;  thn  tnuw 
aside,  therefore,  Mn.  Hennie  could  effectually  Bui|^  her  alimeiitarT 
right  for  aecuritjr  and  B»ti»fiiction  of  Bliinentary  detita  previously  coe- 
tracted ;  more  especiallf,  coniiderini;  the  extent  of  it ;  and  thii  i 
reaioD able  aliment  wHsreserTcd.  If  ahe  bad  done  this  *imply,  itwook 
have  been  ibe  laiue  case  with  Baehan,  and  the  case  in  tbia  point  ii  bM 
altered  by  the  intenrention  of  the  trustee. 

"Id  the  second  place,  though  Mrs.  Retmie  wu  *  married  vaam. 
Haejui  iMoriii  of  her  husband  was  expressly  excluded  in  the  very  na- 
stitatioD  of  the  life-rent  right,  by  a  third  parly,  b#r  lirolher.  Thisiia* 
Ibe  case  of  a  renundation  of  tbe^'M  mariii  by  the  huabaad,  jji  a  lijcii 
conferred  by  himaelf.  It  is  the  case  of  a  total  cxcluiioD  of  it  bys 
third  party,  ettablishiog  ibe  right  itself.  Yet,  even  in  the  other  erne, 
the  decision*  are  very  strong  in  favour  of  the  power  of  the  wife  to  id 
by  herself,  Keggie  v.  Chrulie,  (May  25, 181&,)  in  which  a  lew 
granted  by  a  married  woman,  life-rentrix,  witbont  the  concurreocet' 
ber  hushaod,  was  sustained,  in  respect  of  a  clause  of  renunciatioa  iis 
deed  of  separation.  There  were  some  )(eneral  worda  added  in  that  c«Ki 
and  it  was  declared  that  the  wife's  receipt  should  be  lUfficienL  M 
that  was  tbe  case  of  a  renuncistion  by  the  huaband  of  *  right  othtf> 
wise  vested  in  him,  which  always  made  a  difficulty  with  our  lawyen- 
Here  the  Jiu  mariii  was  excluded  from  the  first  by  the  act  of  a  thii4 
party,  and  ibere  cannot  be  a  doubt  that  in  this  case  the  receipt  of  Mn 
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articles  of  the  account,  in  which  respectively  this  interlo- 
cutor found  104/.^  108/.^  and  84/.,  with  93/.  for  commis- 
liou  and  expences,  to  be  justly  due  to  the  respondent  from 
Mrs.  Retmie's  life-rent  interest  in  the  trust  estate — was 
also  brought  under  review  of  the  Inner  House,  and  there 
affirmed,  with  additional  expences,  by  an  interlocutor 
pronounced  on  the  8th  of  March,  1842.  A  further  inter- 
locutor of  the  same  LfOrd  Ordinary,  of  the  4th  June,  1842, 
consequential  upon  and  giving  effect  to  the  former,  de- 
creed against  the  appellants  for  payment  of  567/.  4^.  lOr/., 
taxed  expences,  to  the  respondent,  out  of  the  first  available 
rents  of  the  trust  estate,  after  satisfaction  of  the  debt, 
iras  also  brought,  by  reclaiming  note,  under  review  of  the 
Inner  House,  and  affirmed  by  an  interlocutor  of  the  18th 
June. 

The  appeal  was  against  the  whole  six  interlocutors. 


1845. 
Rbnnib 

V, 

Ritchie. 


Buchan  could  for  the  same  purpose  ?  The  husband,  by  leaving  the 
country  for  permanency,  had  ceased  to  exercise  his  office  of  curatory, 
even  if  that  were  supposed  tu  apply  to  a  fund  like  this.  The  wife  was 
living  in  an  actual  state  of  separation,  in  which  she  must  have  had 
power  to  act  for  herself,  in  relation  to  what  was  her  exclusive  property 
ID  all  the  effects  that  were  competent,  that  is,  to  the  effect  of  satisfying 
the  claims  for  aliment  which  were  due  by  her. 

**  But  it  is  to  be  observed  besides,  that  in  this  case,  if  there  were  any 
difficulty  arising  from  the  idea  of  anything  being  done  without  the 
consent  or  approbation  of  the  husband,  as  if  any  undue  advantage 
might  be  taken,  there  is  the  clearest  evidence  that  what  was  done,  was 
substantially  what  the  husband  himself  had  recommended,  and  so- 
lemnly promised  should  be  done,  before  a  great  part  of  the  money  was 
advanced,  and  the  wife  had,  besides,  the  advice  and  concurrence  of 
the  trustee,  and  the  very  respectable  man  of  business  employed 
bv  him. 

"  It  being  certain,  therefore,  that  the  whole  transaction  was  entered 
into  in  the  most  perfect  bonafideii  the  Lord  Ordinary  is  of  opinion, 
that  in  the  special  circumstances  of  the  case,  there  are  no  sufficient 
grounds  for  reducing  it  at  the  instance  of  Mrs.  Rennie^uA  her  husband. 
Yet  there  is  in  fact  no  real  interest  now  involved  in  the  reduction,  ex- 
cept as  it  may  affect  the  question  of  expenses,  the  rights  of  the  parties 
in  these  rents  being  in  fact  practically  resolved." 


RlTCHIK. 


90  CASKS  IN  THE  HOtTSB  OP  LORDS. 

1845.  Mr.  AndersoH  and  Mr.  Macqueen  for  the  appellanU. 

Rennis  "'  ^^  ^K^^  adjudged  in  this  cose,  for  the  first  time,  thu 

a  wife's  alimentary  fund  may  be  assi^ed  for  debts  b- 
curred  by  her  husband,  although  the  contrary  is  ezpreulj 
provided  for  by  tbe  deed  creating  the  fund.  By  that  deed  il 
is  declared,  that  the  provisioo  thereby  made  for  Mn. 
Rennie  was  purely  alimentary,  and  exclusive  of  the^ 
mariti,  that  it  should  not  be  attachable  by  arrestment  or 
other  diligence,  nor  assignable,  nor  subject  to  any  deed 
which  she,  or  her  present  or  any  future  husband,  might 
grant,  or  to  any  debts  which  they  might  contract.  IIk 
assignment  by  Mrs.  Rennie  to  tbe  respondent  was  desHj' 
ultra  vires,  she  being  only  entitled  to  recelre  the  piodiiee 
BB  it  accrued.  Her  brother,  in  conveying  his  property  to 
trustees  for  the  purpose  of  creating  an  alimentary  fund  fv 
her  and  her  children,  had  a  right  to  annex  to  bis  giftwbi 
conditions  he  pleased,  and  if  be  declared  any  alienation  d 
the  fund,  or  anticipation  of  its  produce,  void,  a  Court  of 
Law  was  bound  to  give  effect  to  his  declaration. 

Very  little,  if  any,  of  the  respondent's  advances  were  ali- 
mentary. It  ap[>ear8,  by  the  accountant's  report,  that  Uu 
greater  part  of  tbe  consideration  for  tbe  deed  consisted  of 
moneys  advanced  to  Mr.  Rennie  when  he  was  going  ta 
gone  to  America,  or  on  his  account  while  be  was  lirii^ 
with  his  wife  and    family.     Now,  it  is  tbe  law  of  Scot- 
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to  a  husband,  or  to  his  wife  while  residing  in  family  with 

him,  does  so  at  his  own  risk ;  and  where  such  party  is 

Hware,  as  the  respondent  was,  through  an  intimate  ac- 

:    quaintance  with   the  terms  of  the  trust  deed,  that  the 

1    wife's  provisions  were  alimentary,  and  not  assignable,  he 

I!    cannot  maintain  that  he  made  such  advances  on  the  faith 

(    of  her  separate  property.     It  is  also  to  be  observed,  that 

I    the  deed  of  assignation  executed  by  the  wife  without  her 

!    husband  being  a  party  to  it,  is  void  by  the  law  of  Scotland  ; 

JErsk.  Prin.  (e).    This  is  too  well  established  to  require 

any  argument. 

The  first  mistake  in  this  cause  was  Lord  Ordinary  Mon- 
crieff*s  remit  to  the  accountant,  reserving  all  questions  of 
laV  as  to  the  ultimate  liability  of  the  trust  estate.  The 
question  before  him  was  not  matter  of  account,  but  of 
law,  and  that  should  have  been  decided  first ;  it  was  the 
Judge's  duty  to  apply  his  mind  to  the  consideration  of  the 
point  of  law  raised  by  the  pleadings  on  the  validity  of  the 
deed  of  assignment — 

[Lord  Campbell.  But  it  seems  admitted  in  the  plead- 
ings that  the  advances  for  aliment  were  warranted  by  the 
deed,  and  therefore  an  account  should  be  taken  of  them  (/) .] 
The  question  of  law  is  of  vast  importance  to  the  people 
of  Scotland^  and  it  is  desirable  to  have  it  decided,  in  the 
supreme  tribunal,  whether  the  restriction  against  aliena- 
tion of  the  wife's  property  is  to  be  sustained  there  as  in 


(O  B.  1,  lit.  6. 8. 33. 

(/)  His  Lordship  and  Lord 
Brougham  also,  noticinK  a  pas- 
taf^e  in  the  appellants'  printed 
argument  prepared  in  Scotland , 
expressed  their  disapprobation; 
and  Lord  Brougham  said,  the 
next  time  be  found  in  any  case 
such  imputations  on  a  judge,  he 
would  move  the  House  to  reject 
the  case.  The  passage  was  thus  : 
••  The    Lord    Ordinary,    whose 


note  is  neither  more  nor  less  than 
an  elaborate  pleading  on  behalf  of 
the  respondent,  seems  to  have 
been  perfectly  alive  to  the  diffi- 
culty of  sustaining  the  interlocu- 
tor he  had  pronounced,  and  he  has 
very  ingeniously  thrown  together 
such  statements  as  might  tend  to 
create  an  impression  unfavourable 
to  the  equity  of  the  appellants' 
case,  carefully  excluding  the  coun- 
ter evidence,  &c." 


1846. 
Rbnnib 

V. 

Ritchie. 
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England;  the  upholding  of  it  is  a  great  security  to  foimlics 
as  well  in  the  one  country  as  in  the  other.  There  U  m 
ground  of  difference  between  the  laws  of  the  two  coontna 
on  this  point.  In  England  thewife's  separate  use  in  pro- 
perty is  a  creature  of  the  Courts  of  Equity,  of  modem  in- 
troduction, and  has  heen  established  only  recently  ud  by 
slow  degrees ;  but  no  period  can  be  referred  to  in  the  U« 
of  Scotland,  anterior  to  which,  property,  real  or  persanil, 
might  not  be  settled  to  the  use  of  a  married  woman  by  i 
third  party  so  as  effectually  to  exclude  the  marital  rigfat 
The  doctrine  is  broadly  laid  down  in  Erskine  {g),  andii 
taken  for  granted  in  the  deciBione  (/<)>  not  as  au  equitaUe 
privilege,hutasmatterof  clearlegal  right.  Indeedan opinion 
prevailed  towards  the  end  of  the  17th  century — fouudedin 
a  refinement  characteristic  of  the  age — that  a  hutbmi 
could  not,  even  by  antenuptial  contract,  renounce  bis  ligbt 
to  his  wife's  property,  because  the  jus  tnariti  being 
parable  from  the  character  of  husband,  it  was  held  that  tk 
moment  the  marriage  took  place  the  right  recurred  to  tbc 
husband,  "  as  water  thrown  upvrards,"  to  use  Liord  Stiafi 
metaphor,  "  doth  ever  return ;"  Nicolam  v.  IngUs  (i)- 
The  decision  in  that  case,  although  followed  in  Comfit 
V.  Sandilnnds  (J)  and  Vatlance  v.  McDowell  (A),  was  not 
held  in  esteem,  as  Founlenkall,  in  a  note  to  his  report 
informs  ub  thnt  he  beard  eome  lawyers  "  condemn  this  re- 
■iiii 
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of  the  husband's  right.  The  only  recent  case  in  the 
Scotch  reports  on  the  subject  is  that  of  HerioVs  Trustees 
V.  Fi/ffe  (71)  in  1836,  which  follows  Murray  v.  Dairy mple. 
But  numerous  cases  have  occurred  in  the  Equity  Courts  in 
England^  and  after  some  conflicting  decisions,  the  doc- 
trine is  now  completely  established,  that  property,  real  or 
personal,  may  be  settled  to  the  separate  use  of  a  married 
woman  in  exclusion  of  her  husband;  and  that  the  addition 
of  a  prohibition  to  alienate  or  anticipate  it,  is  effectual  to 
render  void  any  attempt  of  that  kind  by  her  or  her  husband, 
Tullett  V.  Armstrong  (o).  And  hence  it  appears  that  the 
separate  use  in  both  countries  has  been  constituted  on  the 
same  principles,  and  for  the  same  purpose,  namely,  the 
protection  of  the  wife  against  the  husband's  extravagance 
or  undue  exercise  of  his  power  over  her. 

[Lord  Brougham. — Was  it  not  held  in  some  of  the 
cases  that  a  naked  prohibition  against  alienation,  is  not 
sufficient,  but  that  to  make  the  restraint  effectual  you 
must  annex  to  the  gift  to  the  separate  use  a  limitation 
over  by  way  of  forfeiture  ?] 

In  fFbodmeston  v.  Walker  (p)  it  was  held  that,  without 
such  limitation  over,  an  unmarried  woman  could  not  be 
restrained  from  alienating  /^^5ona?  property  bequeathed  to 
her  for  her  separate  estate  without  power  of  anticipation, 
secus  as  to  a  woman  under  coverture,  as  to  whom  the  mere 
prohibition  against  alienation  would  be  a  sufficient  restraint. 
All  the  cases  were  reviewed  by  the  late  Lord  Chancellor, 
affirming  the  judgment  of  the  Master  of  the  Rolls  in  Tullett 
V.  Armstrong  {q) .  And  his  Lordship  observed  that  ^^  the 
separate  estate  and  prohibition  against  the  alienation  of  it 
were  identified  in  principle,  that  the  former  could  not  be 
mantained  without  the  latter,  that  the  two  must  stand 
or  fall  together,"  for  "  that  when  it  was  once  established 
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that  the  separate  estate  of  a  married  womnii  vu  to 
be  enjoyed  hj  her  as  a  feme  sole,  it  was  found  tint 
to  secure  tn  her  the  desired  protection  against  the  maribl 
rights  it  was  necessary  to  fetter  the  gift  of  the  separate  es- 
tate by  prohibiting  anticipation,  the  power  to  do  whidi 
was  established  by  authority  not  now  to  be  qoesUoned." 
"  In  the  case  of  a  gift  of  separate  estate,"  his  Lordship 
says,  "  with  a  clause  against  anticipaUon,  the  author  of  tbt 
gift  supposes  that  he  has  effectually  protected  the  wife 
against  such  influence  or  controul  (of  the  husband) ;  upm 
what  principle  can  it  be  that  this  Court  should  subject  her 
to  it,  and  by  so  doing  defeat  his  (the  author's)  purpose,  aad 
completely  alter  the  character  and  security  of  his  gift?" 
Thcee  observations  apply  most  strictly  aitd  forcibly  to  tbt 
case  of  Mrs.  Reiinie,  a  married  woman,  to  wbom  her 
brother,  foreseeing  the  husband'H  extraragaucies,  and  con- 
sequent liabilities,  made  a  provision  exclusive  of  his  rigfab 
and  obligations,  and  with  a  clause  prohibiting,  in  the 
strongeiit  terme,  all  sorts  of  alienation  or  anticipation  of  tbe 
income. 

Tbe  Lord  Advocate  and  Mr.  BaiUie  (of  the  Scotch  Bar) 
for  the  respondent. 

The  main  question  in  this  case  regards  the  validih'  d 
the  deed  of  assignation,  so  far  as  it  aesigned  Mrs.  RaaiW* 
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deed  of  assignment  was  not  a  devolution  of  the  trust  from 
the  trustee  upon  a  third  party,  nor  a  conveyance  of  the 
property,  but  an  assignment  of  the  accruing  rents  in  secu- 
rity for  repayment  of  advances,  operative  merely  until  the 
debt  secured  by  it  should  be  paid,  and  conveying  no  power 
beyond  that  of  collecting  the  rent  and  applying  it  to  the 
extinction  of  the  debt.     The  two  granters,  therefore, 
assigned   no  more  than  they  were  fully  empowered  to 
grant.    The  trust  disposition  expressly  gave  the  trustees 
**  full  power  to  sell  and  dispose  of  all  or  every  part  of  the 
property  as  to  them  should  seem  proper  and  necessary  in 
executing  the  purposes  of  the  trust/*    The  first  of  those 
purposes  was  to  pay  the  truster's  debts  from  the  produce  of 
the  trust  estate,  ^^  either  by  gradual  liquidation  thereof  or 
otherwise/'    The  second  purpose  was  to  pay  Mrs.  Rennie 
^*  the  Aree  annual  proceeds  of  the  property,  or  such  part 
thereof  as  the  trustees  should  deem  necessary  for  the  sup- 
port of  her  and  her  family.''     These  references  to  the 
trust  disposition  leave  no  room  to  dispute  the  power  of 
the  trustee  to  deal  with  the  rents  as  he  did  by  the  deed 
of  assignation. 

The  power  exercised  by  Mrs.  Rennie  has  been  more 
seriously  disputed,  in  consequence  of  the  truster's  decla- 
ration, that  the  provision  for  his  sister  was  ^^  purely 
alimentary,  and  exclusive  of  t\it  jus  maritiy*  and  that  it 
should  not  be  assignable  nor  subject  to  any  deeds  which 
either  she  or  her  husband  might  grant,  or  debts  which 
they  might  contract.  It  might  be  fairly  argued,  that  this 
prohibition  was  not  intended  to  attach  to  the  whole  of  the 
rents  of  the  trust  estate,  but  only  to  60/.  a-year,  fixed  by 
the  trustee,  with  Mrs.  i^e/i^itVs  consent,  as  her  filimentary 
fund.  But  even  if  no  sum  had  been  fixed  as  alimentary, 
still  the  prohibition  against  attaching  or  assigning  does  not 
by  the  law  of  Scotland  operate  as  an  absolute  exclusion  of 
assignment  in  all  circumstances  ;  as,  for  instance,  alimen- 
tary creditors,  for  aliment  supplied  in  any  year  may  attach 
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the  alimentary  fund  of  that  year,  or  so  moch  of  it  u  wm 
not  necessary  for  aliment ;  Earl  of  Suchan  r.  A 
creditort  (r),  JVaddell  v.  WatUUU  (*). 

The  objection  to  the  ralidity  of  the  assigDment,  on  Ai 
technical  ground  of  its  having  t>eeD  executed  without  tk 
husband's  concurrence,  is  not  applicable  to  the  drcum- 
stances  of  this  case,  although  the  general  principle  ii  not  Id 
be  disputed,  that  to  give  validity  to  the  wife's  deed  tk 
husband's  consent  is  necessary.    That  principle,  like  d 
general  rules,  is  liable  to  exceptions.     Here,  in  thecoii' 
stitution  of  the  fund  for  the  wife,  the  buslMuid's  right  rf 
administration  is  excluded;  and  here  also  the  husband  ni 
abrond.   Was  the  wife  with  the  children  to  perish  for  wml 
of  necessarieB  until  he  returned  ?     While  huHband  W 
wife  are  in  a  state  of  separation,  voluntary  or  involuntaij, 
Iier  deeds,  in  relation  to  her  separate  estate,  are  valid  wilii- 
out  his  formal  consent.     The  necessity  of  the  case  brii^ 
it  within  tiie  exceptions  to  the  general  rule ;    Gaimt  r. 
Arthur  (t),  A'eiVJon  v.  Arthur  («),    Oniie  v.  IMffbn  (r), 
Gray  v.  Wylie  (w).     In   point  of  fact,    the  husband  did 
consent  to  the  wife's  deed  in  this  case,  as  is  clearly  eii- 
denced  by  his  letters  to  the  respondent,  in   one  of  which 
he  writes — "  For  the  advances  you  have  mnde  and  will 
have  to  make  to  my  family  as  well  as  to  myself,  I  bhill, 
Immediately  on  getting  back,  enter  into,  with  Mrs.  Ra- 
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the  trust  property.     It  appears  by  the  recitals  of  the  deed^ 
and  by  the  accountant's  report,  that  a  great  part  of  them 
went  to  pay  debts,   and  interest  of  debts,  with  which 
Lieutenant  Robertson  had  burdened  the  trust  property. 
If  those  payments  had  not   been    made,  the   creditors 
would  have  attached  and  carried  off  the  property,  as  they 
were  entitled  to  do,  for  their  reimbursement,  so  that  the 
alimentary  fund  would  be  lost  altogether.    The  trustee, 
having  been  authorised,  under  the  trust  disposition,  to  sell 
all  or  part  of  the  trust  property,  and  out  of  the  produce  to 
pay  the  truster's  debts,  ^^  by  gradual  liquidation  or  other- 
wise,'' instead  of  selling,  charged  the  property  with  re- 
payment of  those  advances,  with  the  concurrence  of  Mrs» 
Sennitj  and  thereby  the  property  was  preserved  to  her 
and  to  her  children  after  her.     How  can  it  be  argued  that 
the  trustee  and  Mrs.  Rennie  were  not  warranted  by  the 
trust  deed,  as  they  were  by  law  and  common  sense,  in 
effecting  this  ^*  gradual  liquidation"  of  debts,  by  executing 
the  assignation  to  the  respondent  ?     The  same  argument 
may  be  urged,  with  equal  force,  in  respect  of  another  part 
of  the  respondent's  advances,  which  were  applied  to  the 
payment  of  public  and  parochial  taxes,  and  of  workmen 
for  repairs  of  the  trust  property.    These  repairs  were,  by 
the  trustee's  order,  executed  under  the  superintendence  of 
'Mr.  Rennie^  and  the  property  was  thereby  made  to  pro- 
duce a  greater  rent,  which  was  drawn  by  Mrs.  iZ^nnte, 
and  applied  to  family  expenses.      The  tradesmen's  ac- 
counts had  lain  over  a  long  time,  and  actions  had  been 
commenced  to  constitute  these  debts  against  the  property, 
and  then  proceed  to  attach  it ;  so  that  these  advances  also, 
like  the  former,  went  to  save  the  trust  property. 

After  Mr.  Rennie  went  to  Canada^  his  wife  was  left 
with  the  children  quite  destitute.  The  extracts  from  her 
letters  to  the  respondent,  set  out  in  his  printed  case,  shew 
that  from  week  to  week  she  importuned  him,  in  the  most 
piteous  terms,  to  supply  her  with  the  means  of  procuring 
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'  IB45.  the  common  necessuiei  of  life.  Surely  moneyv  adniHcd 
It^^,  for  these  purposes,  from  pure  compassion,  at  the  tequit 
of  the  trustee,  joined  to  her  own,  and  ou  the  futh  cf  tt- 
payment  out  of  the  rents  of  the  trust  property,  moat  bt 
admitted  to  be  alimentary  supplies ;  to  hold  the  contm; 
would  be  a  dangerous  precedent,  as  contrary  to  law  as  to 
common  sense  and  humanity.  Although  a  maniei 
woman,  living  with  her  husband,  cannot  legally  bind  htr 
Beparate  CBtate  to  pay  debts  contracted  by  him,  tbonfk 
they  be  for  aliment,  it  is  otherwise  if  she  is  living  apBii 
from  the  husband,  as  Mrs.  Itennie  was  whea  these  ali- 
mentary advances  were  made  to  her.  The  case  of  tbf 
appellants  is  made  to  rest  chiefly  on  the  objection  to  thf 
raoiieys  advanced  to  Mrs.  Jtennie,  while  ^\r.  Jiennie  vm 
living  with  her,  and  to  him,  after  he  left  for  Canada. 
This  laat  sum,  composed  of  50/.  and  20/.,  was  transmitted, 
by  desire  of  the  trustee  and  of  Mrs.  llettnie,  to  her  ho.'- 
band,  while  he  was  seeking  for  a  livelihood  abroad  for  bl' 
family ;  the  other  sums  advanced  before  his  departure 
went  to  the  support  of  tlie  family;  and  all  the  ad  van  c« 
may  be  properly  denominated  alimentary.  It  could  n« 
be  Mr,  Ilobertson's  intention,  in  providing  an  alimentiry 
fund  for  his  siater,  that  she  should  use  it  as  mere  pocfeel- 
money,  for  her  personal  ornament  and  gratification  ;  it  «n 
expressly  given  "  for  the  support  of  her  and   her  familv," 
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.  Lord  CampbelL-^This  case  turns  upon  the  validity  of  a 
deed  of  assignation.  The  respondent  brought  a  process 
of  declarator  to  have  this  deed  found  valid ;  and  the  appel- 
lants, a  process  of  reduction,  to  have  it  set  aside.  The  two 
processes  being  conjoined,  several  interlocutors  have  been 
pronounced  by  Lords  Ordinary,  and  by  the  Second  Divi- 
sion of  the  Court  of  Session,  the  effect  of  which  is  to  de- 
cide,  that  as  far  as  the  interest  of  the  appellant,  Mn^ 
Xennie,  is  concerned,  the  deed  is  valid. 

As  it  appears  to  me  that  the  conduct  of  the  respondent 
in  the  transactions  was  honourable,  and  that  the  object 
of  the  parties  to  the  deed  was  fair,  I  regret  very  much  ta 
be  obliged  to  come  to  the  conclusion,  that  it  cannot  be 
fapported,and  that  the  interlocutors  appealed  against  ought 
to  be  reversed.  Notwithstanding  the  great  anxiety  dis- 
played by  Lord  Moncrei^,  I  am  bound  to  say,  that  I  think 
the  cause  has  not  been  *^  extricated  by  him  with  safety  to 
the  law.''  We  have  to  lament  that  the  Judges  of  the 
Second  Division  have  not  favoured  us  with  their  senti- 
ments upon  any  of  the  important  and  difficult  questions 
which  were  discussed  before  them,  and  we  must  suppose 
that  they  adopted  simpliciier  the  note  of  the  Lord  Or- 
dinary* 

.  Three  main  objections  were  made  to  the  validity  of  the 
deed;  1st,  that  it  was  a  breach  of  trust  in  Captain  J2ar- 
clay  ;  2dly,  that  it  was  void  by  reason  of  Mr.  Rennie^  the 
husband,  not  being  a  party  to  it ;  and  3dly,  that  it  was  ultra 
vires  in  assigning  an  alimentary  fund  provided  for  the 
maintenance  of  a  married  woman,  declared  by  the  settlor 
not  to  be  assignable. 

Lord  Mimcreiff  was  of  opinion  that  Mr.  and  Mrs. 
Mennxe  were  not  at  liberty  to  object  to  the  validity  of  the 
deed  of  assignation,  because  they  are  supposed  to  have 
promised  Mr.  Jtitchie  a  security  of  this  sort  for  his  ad- 
vances^ made  at  their  request.    But  to  give  effect  to  such 
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184S.       promise  would  entirely  deprire  a  married  wvmfta  of  tbt 
RcHNii      protection  intended  for  her,  bjr  conreying  propertrtoa 
'■  truEtee  for  her  sole  and  separate  use :  a  promise  inTt^nf 

a  breach  of  trust  could  not  be  enforced,  and  no  such  pro- 
mise by  a  person  under  disability  can  prevent  that  pcmn, 
if  prejudiced  by  the  breach  of  trust,  from  compluning  of  it 
Now,  I  am  of  opinion  that  Captain' Aorv/ay  waa  gmt^ 
of  a  breach  of  trust  to  the  prejudice  of  Mrs.  Sermit,  bj 
executing  the  deed  of  assi^ation.  By  the  settlement  ef 
Lieutenant  Robertson,  the  second  trjst  was,  that  tbe 
trustees  should  pay  to  Mrs.  Itermie,  his  sister,  if  she 
aurvired  him,  the  net  annual  proceeds  of  the  property 
conveyed,  or  such  part  thereof  as  they  might  deem  neces- 
■ary  for  the  support  of  her  and  her  family  during  her  life, 
**  dectaring  that  the  foresaid  provision  for  my  said  sister 
is  purely  alimentarj-,  and  exclusive  of  the^its  mariti  of  her 
present  or  any  future  husband ;  and  that  it  shall  not  be 
attachable  by  arrestment  or  diligence  of  any  kind  what- 
ever, nor  assignable,  nor  subject  to  any  deeds  which  cither 
'  she  or  her  present  or  any  future  husband   may  grant  ui 

relation  thereto,  or  debts  which  they  may  contract."  By 
the  settlement  the  trustees  are  to  manage  the  trust  pro- 
perty, paying  the  settlor's  debts,  and,  after  the  death  rf 
Mrs.  Jlennie,  to  hold  the  property  for  the  benefit  of  hw 
;  deed  of 
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353/.  1  Is.  9d.,  with  interest,  after  which  Mr.  Mitchiewha  to 
reconvey  to  the  trustee.  But  while  this  deed  is  in  operation. 
Captain  Barclay's  functions  as  trustee  are  suspended.  He 
cannot  manage  the  trust  property,  and  he  cannot  exercise 
his  discretion  as  to  whether  a  greater  sum  than  60/.  a-year 
from  the  annual  proceeds  of  the  trust  property  should  or 
should  not  be  allotted  to  Mrs.  Rennie  for  the  support  of 
herself  and  her  children.  The  discretion  of  the  trustees 
upon  this  subject  was  to  be  exercised  from  time  to  time, 
according  to  the  state  of  the  fund  and  the  circumstances 
of  the  family.  No  power  is  given  to  the  trustees  ap- 
pointed by  the  settlement  to  name  another  trustee  for  the 
management  of  the  property,  or  to  disqualify  themselves 
from  exercising  the  discretion  reposed  in  them.  The  deed 
of  assignation  therefore  appears  to  be  ultra  vires^  and  a 
breach  of  trust ;  and  the  offer  made  by  the  rei^ondent  to 
denude  the  property  when  the  debt  due  to  him  is  liqui- 
dated, must  be  unavailing. ' 

Secondly,  I  am  likewise  of  opinion  that  the  deed  is 
Toid,  on  the  ground  that  it  was  executed  without  the  con«- 
currence  of  the  husband.  It  was  admitted  at  the  Bar  that 
Mr.  Rennie's  concurrence  would  have  been  necessary  if 
he  had  been  living  with  his  wife,  and  that  it  is  to  be  ex- 
cused only  by  his  absence  in  Canada,  There  can  be  no 
doubt  that,  by  the  law  of  Scotland,  under  certain  circum-« 
stances,  a  married  woman  may  contract  obligations  and 
execute  deeds  as  if  she  were  single,  but  diat  is  where  the 
husband  has  been  convicted  of  a  crime,  by  which  he  is 
civilly  dead ;  or  where  he  has  deserted  his  wife,  and  the 
coverture  is  virtually  dissolved  or  suspended.  But  here 
there  was  merely  a  temporary  separation  by  mutual 
consent,  Mr.  Rennie  intending  to  return  to  Scotland 
if  he  could  not  advantageously  settle  in  Canada; 
and  Mrs.  Rennie  intending  to  follow  thither^  if  he 
could.     The    case    therefore   does   not  vary  from  any 
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184A.  temporary  ebseuce  of  the  hasband  for  biuinen  or  pin- 
RiMirii  Bure,  during  which  his  curatorial  rights  over  hU  wife  ate 
not  snBpended. 

The  third  objection  to  (he  deed  is  atill  more  materiiL 
It  is  Dot  disputed  that  the  law  of  Scotland  rect^piisa  tk 
settlement  of  property  as  an  alimentary  pronsion  for  i 
married  woman,  and  that  may  be  made  not  asaignable,  oi 
suhject  to  debt  or  diligence,  according  to  the  princqilci 
open  which  many  cases  bare  been  decided  in  Englani, 
which  are  all  to  be  found  cited  in  TuUett  v.  Amuirong  (x]. 
But  it  is  said  that  there  is  an  exception  in  favour  of  aUmai- 
tary  debts,  and  that  the  items  in  the  accountant's  report 
making  np  the  aggregate  of  513/.,  are  for  alimentaiy 
advances  to  Mrs.  Rtnnie.  It  is  unnecessary  here  to  in- 
quire how  far  an  alimentary  fund  can  be  anticipated  for 
past  alimentary  debts,  because  it  seems  to  me  quite  clear, 
that  none  of  these  items  were  the  alimentary  debts  d 
Mrs.  Rennie,  The  advances  were  to  Mr.  Aennie,  or  Uk 
the  support  of  the  family,  while  he  was  living  in  .Englauit 
and  for  the  whole  amount  he  was  personally  liable.  The 
debts  therefore  were  the  debts  of  the  husband,  and  not  of 
the  wife ;  and  for  the  debts  of  the  husband,  I  am  u/ 
opinion  that  an  alimentarj' fund,  so  appropriated  fortbe 
maintenaDce  of  the  wife,  cannot  be  assigned.  Lord 
Buchan's  case  {y)  is  not  at  all  iu  point,  and  the  case  of 
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iccounty  as,  on  these  grounds^  before  stated,  I  am  of         1845. 
opinion  that  the  interlocutors,  supporting  the  validity  of      R^JIiJ'iB 
he  deed  of  assignation,  must  be  reversed.  f  • 

RiTCHIB 

The  pursuer's  summons  contains  an  alternative  couclu- 
idn  to  take  the  account  if  the  deed  should  be  held  invalid; 
mt  the  account  has  not  yet  been  taken  on  this  footing, 
t  would  give  me  great  satisfaction  if  this  could  now  be 
bne  by  consent  between  the  parties,  after  the  opinion  of 
lie  House  has  been  expressed;  but  if  this  cannot  be  done, 
the  cause  must  be  remitted,  that,  with  the  declaration  of 
the  invalidity  of  the  deed  of  assignation,  the  account  may 
be  taken  in  the  Coiul;  belowj  on  the  footing  of  the  original 
settlement. 

This,  my  Lords,  is  my  humble  opinion  ;  and  therefore  I 
move  your  Lordships  that  the  interlocutors  complained  of 

be  reversed. 

Lord  Brougham. — I  take  the  same  view  of  this  case ; 
I  consider  the  miscarriage  of  the  Court  below,  upon  all 
the  grounds,  to  be  clear.  Indeed,  with  all  possible  respect 
for  Lord  Moncreiff'  (my  respect  for  whom  I  need  not  say 
is  equal  to  that  of  any  person,  from  my  long  knowledge  of 
Ms  great  talents,  his  profound  learning,  and  his  admirable 
judicial  powers  of  every  description),  I  find  it  impossible 
to  reconcile  this  case  with  principle.  Moreover,  I  really 
M  it  very  difficult  to  reconcile  it  with  another  decision 
of  Lord  Moncreiff ;  I  mean  the  decision  in  the  case  of 
BerioU*8  Trustees^  which  appears  to  me  to  put  one  part 
of  the  case,  as  one  principle  involved  in  the  case,  very 
dearly. 

I  listened  also  to  the  objection  that  was  taken  to  an 
account  being  directed,  while  there  was  a  point  of  law  to 
^  decided.  Now  that  clearly  was  not  a  matter  to  go  be- 
fore an  accountant  to  be  mixed  up  at  all  with  the  account ; 
^d  having  separated  that,  and  having  now  come  to  the 
'^lution  of  deciding  against  the  validity  of  the  instru- 
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I84&.        ment,  and  of  reversing  the  decree,  I  most  heartilr  job 

^-^         with  my  puble  and  learned  friend  in   the  wish  fntntfwi 

p,  by  him,  that  by  some  arrangement  further  expense  of  Gfr 

RiTCHiB.     gatjon  to  the  parties  may  be  aroided.     If  your  Iiotdilu|i 

shall  be  of  opinion  that  this  judgment  ought  to  be  revcnel 

(as  you  probably  will),  I  would  then  fain  hope  that  At 

parties  might  come  to  some  understandiuff  as  to  taUif 

the  account  upon  the  nltematire  conclusion  of  the  VIM, 

and  thereby  upon  thia  point  avoid  a  more  tT^an  iimimj 

continuance  of  litigation. 

Lord  Cotlenhum. — It  appears  to  me  that  if  this  iutff- 
locutor  were  to  stand,  it  would  be  impossible  hereafter  to 
secure  the  intercatsof  a  married  woman.  In  thiacouotrv, 
as  in  Scotland,  it  hae  been  found  necessary  for  the  tDt^ 
rests  of  society  that  means  should  exist,  by  which  eitbcr 
the  parties  themselves  by  contract,  or  those  who  intend  bi 
give  a  bounty  to  a  family,  may  secure  that  for  the  benefit 
of  the  wife  and  children,  without  its  being  subject  to  tin 
coutroul  of  the  husband.  In  this  country  it  is  well  kDovn 
that  that  doctrine  has  been  subject  to  considerable  fluctui- 
tion  from  the  time  that  it  was  first  established,  though  it  is 
now  very  firmly  established,  and  no  difficulty  occurs  as  tu 
the  mode  of  carrying  that  object  into  effect. 

When,  first,  by  the  law  of  this  country,  property  wa 
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ficipation  of  the  income  of  the  property,  so  that  she  had 
no  dominion  over  the  property  till  the  payments  actually 
became  due.  That  is  the  provision  of  the  law  as  it  now 
stands,  and  that  is  found  perfectly  sufficient  for  the  pur- 
pose of  securing  the  interests  of  married  women. 

In  Scotland  much  the  same  course  is  adopted,  the  same 
objects  have  been  worked  out,  though  not  precisely  in  the 
same  way  ;  but  still  there  is  by  the  law  of  Scotland  a  pro- 
tection in  favour  of  an  alimentary  fund ;  and  there  is  a 
provision  that  the  alimentary  fund  shall  not  be  assignable. 
Those  are  two  provisions  very  much  corresponding  with 
the  provisions  which  have  been  adopted  in  the  law  of 
England.  But  if  the  present  deed  were  to  stand  there 
would  be  an  end  of  that  protection.  This  is  not  only  an 
alimentary  fund  in  its  nature,  but  it  is  in  terms  declared  to 
be  so.  It  is  declared  not  to  be  assignable ;  but  it  has 
been  assigned,  not  for  past  aliment  for  the  wife  and  her 
family,  but  for  expences  incurred  for  the  convenience  of 
the  family  at  large,  or  for  the  private  expenditure  of  the  hus- 
band. I  think,  therefore,  upon  that  ground  that  this  deed 
is  clearly  bad.  It  is  also  clearly  bad,  as  being  a  direct  breach 
of  trust.  Captain  Barclay  had  no  right  whatever  to 
divest  himself  of  the  duties  which  he  had  assumed,  and  to 
transfer  to  others  that  discretion  which  was  personal  to 
himself. 

It  is  quite  unnecessary  to  find  other  grounds  upon  which 
to  impeach  this  deed,  the  first  being  clearly  and  manifestly 
an  objection  which  prevents  this  deed  from  acting  and 
prejudicing  at  all  the  interests  of  the  parties ;  and,  therefore, 
the  interlocutor  which  gives  effect  to  the  deed,  I  consider  as 
clearly  erroneous ;  whatever  may  be  the  interests  of  the 
parties  they  are  to  be  considered  as  existing  independently 
of  that  deed. 

My  Lords,  that  is  quite  sufficient  for  the  purpose  of 
disposing  of  the  subject-matter  of  this  appeal.  But,  although 
the  accounts  had  been  investigated  before  it  was  ascertained 


1845. 
Rbnnib 

V. 
KiTCHlB. 


BlTCBII. 
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1845.  what  the  application  of  the  law  would  be  upon  the  piiti- 
RiNNia  cular  findings  of  the  accountant,  it  may  be  that  what  hu 
already  been  done  may  save  the  expence  of  future  inquiry. 
That,  however,  I  do  not  consider  to  be  now  before  ua ;  be- 
canse  the  Court  of  Session  having  decided  upon  the  first 
claim  ui  the  summons,  the  alternative  conclusion  has  not 
been  a  matter  of  consideration  in  that  Court,  and  I  appre- 
hend that  the  order  of  this  House  suggested  by  my  noble  aod 
learned  friend,  would  entirely  answer  the  purpose — that  i*, 
reversing  the  interlocutors  appealed  from,  and  referring  it 
back  to  the  Court  of  Session  to  see  whether  there  is  wy 
thing  else  that  may  be  done,  independently  of  the  ded. 
for  the  purpose  of  doing  what  is  right  between  the  con- 
tending parties,  claimants  upon  this  fund.  I  have  no 
doubt  that  if  the  parties  can  arrange  it  privately,  ge^^ 
rally  speaking,  it  answers  the  purpose  of  both  partis 
better ;  but,  if  they  cannot  agree,  I  do  not  anticipate  aoj 
difhculty  in  the  justice  of  the  case  being  satisfied  by  wh«t- 
ever  interlocutor  the  Court  of  Session  may  think  proper  td 
make,  or  may  lind  themselves  competent  to  make  npoi 
the  pleadings,  this  House  declaring  that  the  deed  is  to  be 
considered  as  void. 

The  counsel  for  the  appellant  said  that  their  client  wis 
disposed  to  accede'  to  tlie  arrangement  just  suggested,  to 
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Richard  Gordon  -  -  Appellant.  1846. 

XM  XT  April  22.28. 

MathewHowdbn  -  -  Respondent. 

TVo  penoDs  entered  into  tn  tfrreement  to  be  partners  in  the  busi-  Pawnhrohen. 
ness  of  pawnbrokers,  to  be  carried  on  under  the  firm  of  one  of         Secret 
thenn ;  and  in  pursuance  of  the  articles  of  agreement  that  one's    Partnership, 
Dame  alone  was  painted  over  the  door  of  the  business  premises;    p^'*  ^  ^^ 
the  licence  also  was  taken  out,  and  the  tickets  to  the  customers  '  ^* 

were  iisued,  in  his  sole  name,  while  the  other  partner  (carryin^^  on 
another  business)  attended  occasionally  to  inspect  the  books  of 
the  firm,  and  drew  a  certain  per  centage  on  his  share  of  the  capital 
OQt  of  the  profits :— > 

Held,  that  the  agreement  constituted  a  secret  partnership,  and  was 
therefore  illegal  and  void,  as  being  in  contravention  of  the  policy  and 
enactments  of  the  Statute  39  &  40  0.  3,  c.  99. 


^BB  appellant  was  trustee  on  the  sequestrated  estate  of 
Mrs.  MunrOy  widow  and  executrix  of  Daniel  Munroy  de- 
ceased, formeriy  pawnbroker  in  Edinburgh. 

The  respondent  carried  on  the  business  of  a  pawnbroker 
io  premises  in  Dickson's  closey  Edinburgh^  for  several 
years  previous  to  the  year  1828,  when  he  took  John  Kidd 
into  partnership.  The  pawnbroking  business  was,  from 
^hat  time  till  1833,  carried  on  in  the  same  premises  by 
^Wrf,  whose  name  was  substituted  over  the  door  for  the 
respondent's.     In  1833  Kidd  withdrew,  and  the  respon- 

^nt  entered  into  partnership  with  Daniel  MunrOy  agree- 

• 

^Sby  deed  '^  to  be  partners  in  carrying  on  a  joint  trade  and 
Winess  as  pawnbrokers  in  Edinburghy  under  the  firm  of 
•^amW  MunrOy  for  five  and  a  half  years,  during  which 
^^^e  it  is  stipulated  that  the  said  Mathew  Howden  shall 

^^e  such  assistance  as  he  can  with  convenience  to  himself^ 

• 

^^  the  management  and  conducting  of  the  business,  he 
'hereby  reserving  full  power  to  continue  his  business  as  ap- 


HOWDI 
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IMB.  prntser  and  auctioneer,  and  to  act  otheriraya  on  tis  own 
UoBDOK  account,  while  the  said  D.  Munro  binds  himself  notio 
carry  on  any  separate  business,  but  to  devote  his  wholt 
time  and  attention  in  conducting  the  busiiiee^  of  ibis  co- 
partnery ;  and  for  the  better  regulating  and  carrjing  on  of 
said  business,  the  raid  parties  have  resolved  and  ^reed 
upon  the  following  articlea  ; 

"lit.  Thtt  the  eapiul  shall  conslal  of  the  ium  of  20001..  ISOC 
thereof  10  be  advanced  by  M.  Ihindea,  ftod  the  reiuaioing  500i.  hyA 
Matro,  and  that  in  such  proporlloos,  and  *I  Buch  periods  ai  «luU  kr 
required  lo  cirry  on  the  husiness,  &c. 

"2dly,  That  all  bonds,  hills,  conlracts,  accounts,  and  other  wriiinE) 
relatini;  lii  the  said  Imsinesi,  shall  be  taken  and  given  under  the  Sat- 
■aid  Rrm  of  Daniel  Munro,  the  said  partiea  ihall  keep,  or  cauie  ta!< 
kept,  regular  and  dialinel  books,  containing  all  tlie  aSaJra  and  ln» 
actioua  of  the  said  joint  busineae ;  and  ibey  shall  post  and  hrint 
forward,  or  cause  to  be  posted  and  brought  forward,  the  hooks  of  i^ 
concern  from  time  to  time,  and  the  booki  shall  be  brought  to  a  t*- 
lance  at  least  every  twelve  monlh!<,  &e. 

"  3dly.  That  in  respect  ihe  said  M.  Hottdrn  is  to  advance  the  wpial 
to  the  exteul  before  stated,  be  shall  he  entitled  to  the  ;iuin  of  liUiL 
for  Ihe  (irsi  year,  and  180/.  per  annum  for  Ihe  remaining;  four  udi 
half  years,  out  of  the  first  and  readiest  profits  of  the  stud  buainesi.M' 
that  he  shall  be  entitled  to  draw  the  tatnc  regularly,  bal f- yearly,  tl 
the  lerms  of,  &c. 

"  But  on  the  other  hand.  It  is  so  stipulated  that  Zi.  Manro  shall  U 

entitled  to  the  whole  residue  or  remaininfi;  profits  of  the  buiinai. 

whatever   the  same  may  amount  to,  to  be  uplifted  fiy  him,  either  >i 

T  if  he  shall  prefer  it,  to  continue  to  be  employed  in  tb* 


business. 
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*^  7^hly.  That  upon  the  dissolution  of  the  copartnery  the  books  of  the 
concern  shall  bebrouf(ht  to  a  balance,  and  the  proceeds  of  the  copart- 
nery funds  applied,  first,  in  payinf(  the  debts  due  by  them,  and  there- 
alter  in  paying  back  to  the  parties  respectively  their  shares  of  the 
capital,  and  in  paying  M,  Howden  his  share  of  the  profits  then  due ; 
the  whole  residue  to  belong  to  D,  Munro, 

**  Sthly.  The  said  parties  a^ree,  that  if  any  difference  shall  arise  be- 
twixt them  anent  the  true  meaning  of  any  part  of  this  contract,  or 
otherivise,  in  relation  to  the  copartnery,  they  hereby  agree  to  submit 
and  refer  the  same  to  Andrew  Rttikerford,  Esq.,  Advocate,  whom  fail- 
ing, to  TTtomoi  fFalker  Bnird,  Esq.,  Advocate,  either  of  whose  decreet 
arbitral  to  be  pronounced  shall  be  final  and  binding' upon  all 
parties." 

Munro  entered  into  possession  of  the  premises  in  Dick^ 
mm^s  Close,  in  pursuance  of  the  contract ;  his  name  alone 
was  painted  over  the  door ;  the  license  was  taken  out,  and 
the  duplicate  tickets  and  notes  to  customers  were  issued 
in  his  name  alone.  He  died  in  Juncy  1836,  leaving  a  will, 
in  which  he  appointed  his  wife  his  executrix.  She  proved 
the  will,  and  continued  in  the  management  of  the  pawn- 
broking  business  until  the  i4th  of  ^/;rt7,lS37,  when,  in  con- 
sequence of  having  become  embarrassed  in  her  circum- 
stances, her  estate  was  sequestrated,  and  the  trustee  ap- 
pointed to  the  sequestrated  estate,  took  the  management 
of  the  business  for  the  benefit  of  the  creditors. 

On  the  29th  of  the  same  month  {Aprils  1837)  the  re- 
spondent presented  a  petition  to  the  Sheriff  of  Edinburgh^ 
stating  the  said  contract  of  partnership,  and  that  the  same 
was  dissolved  by  the  said  bankruptcy,  and  praying  to  be 
put  in  possession  of  the  partnership  effects  for  the  purpose 
of  winding  up  the  concern.  Upon  that  application  the 
Sheriff  pronounced  an  interlocutor,  finding  that  the  re- 
spondent was  entitled  to  such  possession,  as  the  only  sol- 
vent partner  of  the  late  firm,  and  he  gave  him  possession 
accordingly. 


1R45. 
Gordon 

HOWDBN. 


In  the  year  1841,  the  trustee  on  the  sequestrated 
estate  brought  an  action  against  the  respondent  for  an 
account  of  his  intromissions  with  the  partnership  effectSj^ 
and   for    reduction  of  the    Sheriff's    interlocutor,  and 


HOWDKH. 
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I84fi.        also  of  the  deed  of  partnemliip  aa  void  under  the  Pkwn- 

Got^M       brokers'  Act  (a). 

The  respondent  pleaded  in  defence,  that  the  deed  d 
pKrtiierehip  did  not  fall  within  that  statute ;  that,  if  it  did, 
the  proceeding  thereby  directed  should  have  been  tukeo 
before  the  Justices  of  the  Peace,  within  twelve  months 
after  the  offence  committed,  and  that  the  Sherifif's  decree 
had  been  acciuiesced  in  by  the  trustee  for  four  years. 

On  the  28th  of  May,  1843,  the  Lord  Ordinary  (Cock- 
burn)  pronounced  an  interlocutor,  sustaining  the  reasont 
for  reduction  of  the  contract  and  of  the  Sheriff's  inter- 
locutor, and  decerning  in  the  terms  of  the  reductive 
conclusions  (b). 

(a)  39  &  40G.  HI.,  c.  99.  By  seel.  S3,  ii  is  enacted,  that  "Forik 
beller  manifeBt'mg  by  whom  the  irftde  or  busiuesB  of  a  patTDbrutEl 
■hall  hereafter  be  carried  on  (from  and  after  Ibe  com  me  nee  meat  of 
tbiH  act],  all  and  every  perBOU  or  peraone  vcho  shall  follnw.  or  can?  oa 
the  trade  or  buBiaesg  of  a  pawobroher,  ihall  cause  to  tie  paiaied  m 
ivriiien,  in  lar^e  legible  characters,  over  the  door  of  each  shop  or  othtr 
place  by  bim,  ber,  or  tbetn,  reepectivety  made  u*e  of  for  carrylni;  oi 
thai  trade  or  busincsa,  ibe  chriatian  and  suniarue  or  oaines  of  the  pei- 
lOD  or  persoDi  so  carrying  on  the  taid  trade  or  buainesi,  and  the  <rvJ 
'puwnbruher' or  'pawnbrokers,' as  the  caae  may  be,  foUoiviag  tte 
■atne,  upon  pain  of  forfeiting  the  budi  of  lOf.  for  erery  tbup  k 
place  which  Bhall  lie  so  made  use  of  for  the  bpace  of  one  week  iviihoe 
having  such  name  or  iianieE  aod  the  la^d  wont  bo  written  as  aforeMiJ. 
to  be  recovered  by  distreBs  and  sale  of  the  otfender'a  goods  and  cbailrli 
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Against  this  iDterlocutor  the  respondent  reclaimed  to 
the  Inner  House^  and  their  Lordships^  after  ordering  cases 
to  be  prepared  by  the  parties,  and  subsequently  advising 
thereon,  pronounced  an  interlocutor,  23d  February,  1843, 
^  altering  the  said  interlocutor  of  the  Lord  Ordinary,  and 
repelling  the  reasons  of  reduction  in  so  far  as  they  pro- 
ceeded upon  an  alleged  violation  of,  or  agreement  to  violate, 
the  Pawnbrokers'  Act :  quoad  ultra,  remit  to  the  Lord  Or- 
dinary, &c.  Find  the  defender  entitled  to  expences,  &c.  (c)." 

The  appeal  was  against  this  latter  interlocutor. 


1845. 

GOROOM 

V, 
HOWOBN. 


beioj^  t  partner  to  be  found.  It  was  unknown  to  the  public  and  to  the 
law.  The  Lord  Ordinary  holds  the  English  case  of  fFarner  v.  Arm^ 
Mirong  (3  Myl.  &  K.  45),  to  fix  that  the  illegality  of  the  copartnery  must 
be  taken  to  be  the  legal  consequence  of  this  secrecy.  Even  though  there 
kad  been  a  difference  of  opinion  on  that  case  between  some  of  the 
Oommon  Law  Judges  and  the  Judges  in  Equity  (which,  however,  does 
not  clearly  appear),  the  Lord  Ordinary  would  prefer  the  opinion  of  the 
Lord  Chancellor,  not  only  because  it  decided  the  case,  and  is  the  latest 
authority,  but  because  he  agrees  with  it.  He  concurs  in  its  view  of  the 
■leaning  and  policy  of  the  statute. 

'*  The  defender's  chief  pleas  against  this  result  are : — 

**  Ist.  That  the  statute  only  imposes  penalties,  and  that  even  these 
cannot  be  sued  for  after  a  year  for  a  breach  of  the  act.  The  Lord 
Ordinary  thinks  that  these  are  penalties  for  irregularities  committed 
In  the  course  of  conducting  a  trade  not  otherwise  struck  at  by  the  act, 
and  that  a  statute  condemning  secret  partnership,  on  grounds  of  public 
policy,  cannot  be  defeated,  and  the  secret  partnersliip  enforced  merely 
by  paying  these  penalties,  or  by  a  failure  to  exact  them  timeously. 

**  2d.  That  in  turpi  cauid  meiior  eti  conditio  posiidentit.  But  what- 
ever effect  this  maxim  might  have  had,  as  between  the  original  parties, 
Ibe  Lord  Ordinary  does  not  think  it  applies  to  the  circumstances  of 
the  present  case,  in  which  all  that  has  taken  place  is,  that  a  trustee 
acting  for  creditors,  and  misled  by  the  erroneous  interlocutors  now 
brought  under  reduction,  has  hitherto  dealt  and  accounted  with  the 
defender  as  if  the  copartnery  was  lawful.  Besides,  the  defender  was 
not  content  originally  with  his  mere  possession,  but  expressly  founded 
on  the  contract,  as  the  ground  for  his  obtaining  the  interlocutors  which 
he  got  from  the  Sheriff,  and  which  are  now  under  reduction. 

'*  What  efi'ect  this  reduction  may  have  on  the  new  accounting,  the 
Ijord  Ordinary  does  not  now  say,  because  the  only  conclusions  debated 
are  the  reductive  ones." 

(r)  5  Bell,  Murr.,  Don.  &  You.  698. 

TOL.  XII.  a 
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IBtS.  The'Lord  Advocate  and  Mr.  F.  Skand  (of  the  Scotck 

OoEnoH       ^")  'viere  heard  for  the  appellnnt,  and  Mr.  G.  Tamer  ml 
«».  Mr.  Peacock  for  the  respondent. 

The  arfi^mentB  were  chieBy  applied  to  the  constnictioi 
of  the  Act  of  Parliament  39  &  40  G.  3,  c.  99,  and  «m 
mueli  to  the  same  cfTcct  as  those  report<'d  in  the  cases  of 
j4nnstrn»g  v.  J,ewis  (d),  and  j4rnistrong  v.  ^rmstran^. 
and  Lewis  v.  Arnutroug  {e). 

The  Lord  Chancellor. — We  are  of  opiniou  iii  this  case, 
that  the  judgment  of  the  Court  below  cannot  be  sustaintil 

With  reference  to  tlie  main  point  that  has  been  uixfci 
consideration — the  policy  of  the  law  requires  that  all  prt- 
sons  who  carry  on  the  business  of  pawnbroking  shall  pulc 
lish  tlieir  names  to  the  world.  There  are  many  reasom 
which  have  been  assigned  for  this,  into  which  it  is  notiK- 
cessary  for  mc  now  to  enter,  after  the  decisions  that  hiit 
taken  place  upon  the  subject. 

When  this  (jueslion  came  before  the  Court  of  Exchrqwf 
Chamber  in  the  case  of  Annslrorig  v.  L,nvi!t  (/),  llul 
Court  decided  that  a  secret  partnership  in  the  pawnbro- 
king  business  was  illegal.  The  question  afterwards  caiue  be- 
fore Sit  John  Jjeach,  M.  ft.,  and  he  also,  in  express  terras. 
decided  that  a  secret  partnership  in  the  pawnliroking  ba- 
siness  was  contrary  to  law  {g).  That  case  was  broui;bi 
J  before  my  Lord  Brn 
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1  himself  been  a  pawnbroker,  and  carried  on  that  busi- 
IS  for  a  considerable  time,  and  it  was  very  difficult  to 
ppose  that  he  was  not  acquainted  with  the  law  connected 
th  this  subject.  He  afterwards,  carrying  on  another  bu- 
1688,  wished  to  take  a  partner  into  the  business  of  pawn- 
)king,  and  for  that  purpose  he  took  in  Daniel  Mtmro, 
i  a  partnership  was  formed  between  them.  But  the 
st  stipulation  of  that  partnership  contract  was  that  the 
siness  should  be  carried  on  under  the  firm  of  Daniel 
unro,  which  imports  that  it  was  to  be  carried  on  in  that 
me  alone,  and  that  Hotvden's  name  was  not  to  be  mention  « 
[  in  the  firm.  Now  the  act  of  Parliament  requires  that  per- 
ns carrying  on  the  business  of  pawnbrokers  shall  put 
leir  names  over  the  door — the  names  of  all  the  persons 
Brryiug  on  the  business.  If  then  the  partnership  com- 
act  stipulated  that  the  business  should  be  carried  on  in 
le  name  of  Daniel  Munro  alone,  that  was  impliedly  a 
dpulation  that  Daniel  Munro's  name  alone  should  be 
heed  over  the  door,  and,  even  in  that  view  of  the  case,  the 
nnsaction  would  have  been  illegal.  It  was  further  stipu- 
ited  that  all  bills  and  other  instruments  should  be  drawn 
olely  in  the  name  of  Daniel  Munro,  and  all  these  circum- 
taoces  appear  to  me  to  lead  to  the  conclusion  (and  it  re- 
pires  some  evidence  on  the  other  side  to  prove  that  that 
Htt  not  the  intention  of  the  parties,)  that  Daniel  Munro^s 
ttme  alone  should  be  known  in  the  business,  and  that  it 
tlioiild  not  be  known  to  the  world  that  he  had  any  partner, 
t  was  to  be  a  secret  partnership  from  the  very  terms  of  the 
•ontract. 

It  is  quite  consistent  with  this  case  that  the  parties 
^ight  have  reserved  to  themselves  the  right  of  communi- 
ng to  the  world  that  Howilen  was  also  a  partner,  but  it 
^mres  some  proof  on  the  other  side,  I  think,  to  show  that 
^  was  the  intention  of  the  parties.  From  the  terms  of 
li^  contract  I  think  I  am  justified  in  inferring — and  1  can 
ome  to  no  other  inference — that  it  was  the  intention  of 

r2 


1845. 

Gordon 

o. 
HowDBir. 


H. 
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1845.  tlie  parties  tliat  Mwna  alone  »liou1d  be  knonn  in  tlie  bu- 
OoHDOX  BincsH,  and  that  it  ehoultl  not  be  known  that  Howdm  lul 
anything  to  flo  with  the  concern. 

I  think  the  points  alluded  to  in  argument,  in  rcspfctu 
the  arbitration,  and  aX&o  the  registration,  have  been  t>atii- 
factorily  answered  hy  the  Lord  Advocate.  If  any  conlesti 
Hrose,  tliese  eoutests  should  have  been  rather  preacnteii  ta 
a  Court  of  Justice  than  to  private  arbitratioc.  Am)  aa  in 
the  registration,  I  apprehend  that  that  was  a  niatt^r  d 
mere  form,  which  waa  never  acted  npon,  and  which  hcib 
probably  was  intended  to  be  acted  upon. 

For  these  reasons,  I  am  of  opinion  that  the  judgmenlof 
the  Court  below  siiould  be  reversed.  If  the  opinion  whid 
I  have  expressed  is  correct,  the  interlocutor  of  the  shcril 
was  incorrect,  and  ought  to  have  been  rerersetl  by  tbt 
Lord  Ordinary,  and  in  that  case  it  is  proper  that  thai  in- 
terlocutor, as  well  as  that  of  the  Court  nf  Session,  should 
be  reversed  liere. 

It  does  not  appear  to  nie  that  any  other  question  ;iristi. 

Lord  Brougham. — I  bo  entirely  agree  in  the  ari^iiDiml 
BO  forcibly,  and  so  correctly  stated,  by  my  noble  v^ 
learned  friend,  that  I  shall  not  trouble  yonr  Lordships  mlli 
more  than  a  word  or  two  upon  the  subject.  1  hold  \X^ 
be  perfectly  clear  that  this  was  an  illegal  contract,  fu 


CASES  IN  THE  HOUSE  OF  LORDS. 


245 


were  exposed  to  suspicion,  and  held  to  be  a  suspected  class 
df  individuals,  and  that  it  was  treating  them  with  indeli- 
OBcy  so  to  consider  the  act  and  so  to  construe  it.  I  re- 
metiiber  my  answer  to  that  was  a  very  obvious  one, — and 
urhich  occurred  to  every  one  upon  looking  to  the  policy  of 
that  very  beneficial  act, — that  no  honest,  respectable 
pawnbroker,  would  feel  that  there  was  any  impropriety,  or 
loiy  indelicacy  in  being  called  upon  to  disclose  his  name, 
And  the  name  of  his  partner  with  whom  his  business  of 
pawnbroking  was  carried  on ;  that  it  tended  to  prevent 
dishonest  and  fraudulent  proceedings,  oppressive  tx>the 
poor,  as  well  as  fraudulent  in  themselves,  and  tended  to 
the  encouragement  and  protection  of  fair  traders,  and  to 
ieparate  them  from  unfair  traders ;  that  no  person  t^ene- 
fore,  had  any  right  to  complain  of  the  Act  of  Parliaciient> 
or  of  the  mode  of  enfordng  it. 

My  noble  and  learned  friend  was  Lord  Chief  Baron  at 
the  time  that  the  case  of  Armstrong  v.  Lewis  was  -sent 
to  the  Court  of  Exchequer. — 

The  Lord  Chancellor,'^!  was ;  and  another  noble  and 
learned  lord  now  present  was  counsel  in  the  cause  (t) . 

Lord  Brougham. — And  it  appears  in  the  report  that  he 
was  on  the  failing  side.  But  be  that  as  it  may,  I  entirely 
concur  in  the  argument  and  in  the  view  taken  of  the  subject 
by  my  noble  and  learned  friend  (the  Lord  Chancellor). 

Now  as  to  what  has  been  said  with  respect  to  the  clause 
which  requires  an  arbitration  to  settle  disputes,  such  dis- 
putes must  be  settled,  as  my  noble  and  learned  friend 
stated,  somehow ;  but  in  apprehending  how  that  was  to 
conduce  to  publicity,  I  am  labouring  under  tihe  same 
difficulty  as  my  Lord  Advocate  was.  But  1  conceive  the 
most  effectual  publicity  would  have  been  to  leave  the  law 
to  take  its  course,  and  let  the  disputes  that  might  arise 
under  the  partnership  be  brought  into  public  Court ;  but 
says  Mr.  Howden,  "  Let  it  be  done  by  Mr.  Rutherfurd^ 


1845. 


V. 
How  DEN. 


(1)  Lord  Campbell:  sec  2  Cromp.  &  M.  292. 
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and  if  Mr.  Rutherfurd  cannot  take  it,  take  Mr.  WaUe 
Baird."  Very  well,  the  publicity  was  so  great  that  diej 
confided  their  secret  to  one  individual,  instead  of  confitUi^ 
it  to  the  whole  Court  and  to  all  mankind.  How  thatvat 
to  operate  publicity,  I  cannot  tell. 

As  to  registration,  it  is  obvious  that  they  neednotn- 
gister  at  all.  If  there  had  been  a  stipulation  requiring, 
under  a  penalty,  that  it  should  within  six  months,  or  witlib 
any  reasonable  time,  be  recorded  in  some  public  registtt, 
a  very  diiferent  aspect  would  have  been  g^iven  to  the  in- 
strument. But  that  is  not  so.  What  the  effect  yf  thi 
would  be  it  is  needless  to  stop  to  inquire ;  there  is  nothing 
of  the  kind  at  all ;  I  am,  therefore,  clearly  of  opinion  tbi 
the  sheriff's  interlocutor  was  wrong,  and  that  ray  l*d 
Coc/cbum  was  perfectly  right  in  rescinding  it ;  and  1  ao 
of  opinion  that  the  Inner  House,  in  altering  the  interlo- 
cutor of  Lord  Cackhurn,  were  entirely  wrong,  and  wf 
must  now  reverse  that  decision. 

Lord  Campbell. — I  have  very  little  to  add  to  what  hu 
been  stated  by  the  two  noble  and  learned  lords  who  han 
preceded  me.  I  was  counsel  in  the  case  of  Xrvu  '- 
Armstrovg,  and  I  had  the  misfortune  of  being  on  ti* 
weak  side  instead  of  the  right  side ;  but  I  do  not  doulj: 
that  the  proper  eonBtniction  was  put  upon  the  act  of  Par- 
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the  agreement  expressly  stipulated  that  the  business  should 
be  carried  on  under  the  firm  of  Daniel  Munro.    Then,  if 
it  were  to  be  carried  on  under  the  firm  of  Daniel  MunrOy 
it  would  be  wholly  inconsistent  with  that  stipulation  to 
put  over  the  door  the  name  of  Howderij  because  the  busi- 
ness then  no  longer  would  be  carried  on  under  the  firm  of 
JJaniel  MunrOy  but  under  the  firm  of  Munro  and  Howden. 
Then  there  is  an  express  clause  in  the  act  of  Parliament^ 
which  declares  that,  '^  from  and  after  the  commencement 
of  this  act,  all  and  every  person  or  persons  who  shall 
follow  or  carry  on  the  trade  or  business  of  a  pawnbroker^ 
shall  cause  to  be  painted  or  written^  in  large  legible  cha- 
racters, over  the  door  of  each  shop  or  other  place,  by  him,  • 
her^  or  them  respectively  made  use  of  for  carrying  on  that 
trade  or  business,  the  christian  and  surname  or  names  of 
the  person  or  persons  so  carrying  on  the  said  trade  or 
business."    Then  if  tlie  act  of  Parliament  is  carried  into 
effect,  the  agreement  is  void ;  if  the  agreement  is  carried 
into  effect,  the  act  of  Parliament  is  violated  ;  they  cannot 
stand  together.     Mr.  Peacock^  in  a  very  ingenious  way, 
in  the  stress  of  his  argument^  says  there  was  a  stipulation 
that  the  partner  whose  name  was  not  to  appear  was  to 
assist.     That  makes  the  thing  worse,  because  he  carries 
on  the  business,  and  if  so,  then  his  name  should. have  ap- 
peared over  the  door.     But  it  is  expressly  stipulated,  that 
his  name  should  not  appear  over  the  door.   That  construc- 
tion of  this  clause  of  the  agreement,  and  of  that  section 
of  the  act  of  Parliament,  are  quite  sufiicient  to  dispose  of 
the  case,  and  to  show  that  this  agreement  is  contrary  to 
the  act  of  Parliament. 

Ordered  that  the  interlocutor  complained  of  be  reversed,  and  that 
the  cause  be  remitted  to  the  Court  of  Session,  with  directions  to  ad« 
here  to  the  interlocutor  of  the  Lord  Ordinary  (of  the  2Sth  May,  1842) ; 
aod  to  decern  in  the  terms  thereof:  And  further  ordered  that  the 
respondent  do  pay  to  the  appellant  the  costs  to  which  the  respondent 
was  found  entitled  by  the  interlocutor  of  the  22d  February,  1843>  if 
paid  by  the  appellant ;  and  do  pay  the  appellant  the  costs  incurred  by 
him  in  the  Court  of  Session  in  that  cause. 


1845. 
Gordon 

V, 
HOWDBN. 
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Principal  and 

Content. 
Xiitakt. 


1844.        The  Duke  ok  Bbaufort  -  -  jlppetlaaf. 

March lS>19i  JosRPH  Nbbld,  Wh-liam  Tavlkh,  audi 

'^f'Sf-        Other.  -  -  -  fA^'P"".'"''- 

April  28,  29 ; 

Mb7  5,  23. 

Inclotureacta.  The  6  &  7  W.  4,  c.  US,  {emended  Uythe  3  &4  Vice.  31,)  amhoriiu 
Exchaageof  excbangea  of  lands  an  conditions  llicrcin  prescribed.  Oneuflfao' 
ii  Ihe  written  cotiscnl  of  the  ownem  of  the  lands  ioteaded  id  Ik  ii- 
changed.  The  landoivners  of  a  pinch  delermiDed  to  carry  thi<  ut 
into  executioii,  nnd  appointed  a  commiisioner  for  that  pnrpoK 
B.,  one  of  the  landoimers,  authoriied  his  agent  to  attend  for  his 
M  the  meetings  held  for  the  purpose  of  carrylu;;  the  act  into  eitcti- 
tion,  but  desired  him  not  to  exchange  a  particular  wood  eicepi  f'' 
woodland.  A'. '(  lands  were  to  he  exchanged  against  ihote  of  B, 
and  this  restriction  tvas  communiraied  Id  A.'t  agenl,  who,  baa 
aeked  to  Gxchange  another  wood  against  the  wood  in  questioa,  aii 
that  his  principal  had  no  power  lo  do  so.  Thie  answer  woi  e 
municated  lo  B.,  who  took  no  further  notice  of  the  matter.  1 
resiriction  on  the  aalhoriiy  uf  B.'t  agent  did  not  appear  to  h 
been  brought  lo  the  knowledge  of  the  coin roissi oner.  The  n 
missioner  prepared  and  B.  aigned  a  written  consent  to  ratify  ili' 
eicbonge  of  certain  closes  belonging  lo  him,  and  desi^iid  in 
the  consent  by  numbers.  Among  tbe  closes  thus  desigoaled  nai  li' 
woodinquealiou.bulihe  number  by  which  it  was  referred  tointbiroo- 
gent,  and  in  a  map  and  plan  previously  suliuillied  to  H.'t  inspcciiio. 
IS  Ihal  whicli  it  bore  in  fl.'s  iirivale  map  of  lij^  a 
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Hbld,  N.  was  entitled  to  an  injunction,  as  prayed  by  his  bill,  and  that  1845. 

B.  had  no  equity  on  which  to  ask  for  the  interference  of  the  Court  *^>-^ 

in  his  favour.  B^Sto  ^ 

The  Statute  6  &  7  W.  4,  c.  115,  gives  to  persons  dissatisfied  with  ^ 

anything  that  has  been  done  under  its  provisions  an  appeal  to  the        Nbeld. 

Quarter  Sessions. 
This  would  not  deprive  a  party  aggrieved  of  his  right  to  apply  for  the    JurisdictioH, 

interference  of  a  Court  of  Equity,  if  he  was  in  other  respects  entitled 

to  that  interference. 
The  House  may,  in  its  discretion,  allow  a  document  to  be  referred  to  in       Practice, 

argument,  although  it  has  not  been  printed  in  the  papers  laid  before 

the  House,  according  to  the  directions  of  the  Standing  Onler,  No. 

181,  (Feb.  24,  1813.) 


The  6  &  7  W,  4,  c.  1 15,  which  was  passed  "  to  facilitate 
the  inclosure  of  open  and  arable  fields  in  England  and 
Wales/'  appointed  the  mode  in  which  such  inclosures 
should  be  made,  and  directed  the  parties  interested  in 
making  them  to  appoint  a  commissioner,  who  was  empow- 
ered, in  the  way  therein  directed,  to  carry  the  provisions 
of  the  act  into  execution.  Four-fifths  of  the  proprietors 
were  to  agree  to  rules  for  the  guidance  of  the  commissioner, 
and  to  agree  to  a  map  or  plan  which  should  be  binding 
upon  him,  but  these  agreements,  made  by  the  majority  of 
the  proprietors,  were  to  be  subject  to  an  appeal  to  the 
Court  of  Quarter  Sessions,  at  the  suit  of  any  proprietor, 
who  was  also  to  have  a  right  to  a  feigned  issue  to  try 
the  merits  of  the  award  of  the  commissioner,  should  he 
be  dissatisfied  therewith.  The  33th  section  empowered 
the  commissioner  to  make  exchanges  of  land  among  the 
different  proprietors,  ^^  provided  that  all  such  exchanges 
shall  be  ascertained,  specified,  and  declared  in  the  award 
of  the  said  commissioner,  and  be  made  with  the  consent 
in  writing  of  the  proprietor  of  the  hereditaments  and 
premises  which  shall  be  so  exchanged,  or  of  the  attomies 
of  or  acting  for  such  proprietor,  such  consent  to  be  testi- 
fied in  writing,  under  the  hands  of  the  consenting  parties 
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thereto.  Aod  all  and  every  such  exchange  ao  to  be  made, 
shall  be  good,  valid,  and  effectual  in  the  law,  to  all  intentt 
and  purposes  whatsoever."  The  53d  section  enacted,tliat 
"  it  shall  be  lawful  for  all  persons  who  Bhall  think  them- 
selves aggrieved  by  any  thing  done  by  virtue  of  this  act,  to 
appeal  to  the  General  Quarter  Sessions  of  the  peace  forthc 
county,  &c.,  wherein  the  lands  are  situated,  within  six 
calendar  months  next  after  the  cause  of  complaint  shall 
have  arisen,  first  giving  twenty-eight  days'  notice  thereof 
to  the  comtnissioner,  or  to  the  parties  intended  to  be 
appealed  against ;  and  the  Justices  at  the  Quarter  Session) 
are  hereby  authorised  and  required  to  bear  such  appeil, 
and  to  make  such  order  in  every  such  case  respectivelf, 
and  to  award  such  costs  as  to  them  in  their  discretioa 
shall  seem  meet;  and  every  determination  of  the  aai 
Justices  shall  be  final  and  conclusive  for  all  the  partin 
concerned,  and  shall  not  be  removable  by  certiorari,  &c." 
The  3&  4  Vict,  c.  31,  which  was  passed  to  amend  thissd, 
declared  that  (section  1),  "subject  and  without  prejudin 
to  the  right  of  appeal  given  by  the  said  act,  all  awaHi 
that  shall  be  made,  in  pursuance  of  that  act  and  of  thif 
act,  or  either  of  them,  shall,  immediately  after  the  executiim 
thereof,  be  conclusive  evidence  that  the  provisions  of  the 
said  acts  have  in  all  respects  been  complied  with,  and  tbst 
all  necessary  consents  have  been  given  ;   and  no  otlic 
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present,  by  themselves  or  their  agents.  It  was  then  re^ 
solved  that  it  was  expedient  to  effect  an  inclosure  of  the 
open  and  common  lands  of  the  parish,  and  Mr.  W.  Tay^ 
let  was  selected  by  the  meeting  to  be  the  commissioner 
for  the  purpose;  and  at  a  meeting,  held  some  months 
afterwards,  was  duly  appointed  to  that  office.  On  the 
10th  of  January,  1839,  the  commissioner  held  his  first 
meeting,  which  was  attended  by  Mr.  Wedge  and  Mr.  T. 
Little,  and  several  other  persons.  At  this  meeting  a  sur- 
veyor, for  the  purposes  of  the  intended  inclosure,  was 
appointed.  A  map  of  the  lands  of  the  parish,  taken  from 
one  used  for  the  purposes  of  the  Tithe  Commission,  and 
drawn  on  silver  paper,  had  been  previously  prepared,  and 
the  inclosed  lands,  or  old  inclosures,  were  designated  by 
figures  on  the  map,  and  a  terrier  was  also  prepared  for 
the  purpose  of  explaining  the  map  and  the  references. 
The  map  and  terrier  were  produced  at  the  meeting, 
and  were  inspected  and  examined  by  Mr«  fFedge,  who 
was  at  the  same  time  furnished  with  a  copy  of  the  terrier. 
A  spot,  marked  No.  12  in  this  map,  was  described  in  the 
terrier  under  the  head  of  "  old  inclosures '^  in  the  follow- 
ing terms :  '^Landowner,  Beaufort ,  Charles  Henry,  Duke 
of — (occupier)  himself— (No.  on  plan  12).  Description  : 
Dunley,  5  acres  (state)  wood  ;  6  acres,  0  r.  0  p.**  On  the 
Ist  of  June,  1839^  the  Duke  of  Beaufort  signed  and  sent 
to  the  commissioner  a  written  consent  or  authority  in  the 
following  words  : — "  To  Mr.  William  Tayler,  the  com- 
missioner appointed  for  dinding,  allotting,  and  inclosing 
the  open  common,  arable,  meadow,  and  pasture  lands  and 
fields,  in  the  parish  of  Littleton  Drew,  in  the  county  of 
Wilts,  under  and  by  virtue  of  an  act  passed  in  the  sixth 
and  seventh  years  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled,  &c.  I,  Henry  Duke  of  Beau- 
fort, being  the  proprietor  of  lands  and  hereditaments  m 
the  parish  of  Littleton  Drew  aforesaid^  do  hereby  con- 
sent to  give  up  in  exchange  for  8uch_  other  lands  of  an 
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1S45.        eqnal  value,  within  the  same  pamh,  as  you,  the  said  con- 

DukTof      missioner  may  consider  desirable  for  me^  the  sererml  old 

BsAuroKT    inclosures,  or  pieces  or  parcels  of  land,  marked  and  nnm- 

NiBu>.       bered  respectively  on  the  map  of  the  said  parish  of  lit- 

Ueton  Drew,  10,  II.  1:?,  13.  14,  23,  24,  25«  37,  30,99, 

1 13,  546,  553.  and  554,  and  i  do  hereby  undertake  and 

agree  to  ratify  and  confirm  whatsoever  you,  the  oomnui- 

sioner.  may  do  in  the  premises.     Dated  the    (at  dsycf 

June,  1839.— Bbaufoht." 

The  commissioner  made  his  allotments  before  the  SQtk 
of  September,  1939;  and.  among  other  things,  duedtd 
exchanges  of  certain  lands  then  belonging  to  the  Duke  ctf 
Beaufort  and  Mr.  Neeld  respectively.  Tliese  exchangn 
were  alleged  to  have  been  made  with  the  consent  of  Wedgt, 
the  Duke's  agent.  Among  the  lands  of  the  Duke  thiu 
directed  to  be  exchanged  and  allotted,  was  a  close  described 
in  the  following  terms ; — "  Dunley  Wood,  otherwise  calkd 
Dunley  Gorse,  otherwise  Dunley  Five  Acres,  containing  ox 
acres,  being  No.  12  on  the  said  mf^."  A  meeting  wu 
held  by  the  commisuioner  on  the  3lBt  of  October,  1839,  it 
which  fTedge  attended,  and  the  map  and  terrier  wa« 
exhibited,  and  likewise  a  plan  shewing  the  allotments  and 
exchanges,  the  particulars  of  which  were  explained  to 
Wedge,  and  he,  aa  agent  to  the  Duke,  improved  of  the 
same.     The  several  parties  interested  in  these  excfaango 
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intent  and  meaning  of  the  act  of  Parliament,  and  was  not 
such  a  consent  as  was  required  by  the  act,  but  was  absolutely 
null  and  void ;  and  that  in  case  the  said  writing  was  in  any 
way  effectual  when  signed  by  him,  he  revoked,  determined, 
annulled,  and  made  void  the  same,  and  he  thereby  required 
the  commissioner  to  desist  from  all  further  proceedings  in 
the  matter.*' 

An  action  of  trespass  was  shortly  afterwards  brought  in 
the  Court  of  Common  Pleas,  by  the  Duke  of  Beaufort 
against  Mr.  Neeld,  for  the  trespass  committed  by  the 
latter,  in  having  entered  upon  and  exercised  acts  of  owner- 
ship in  Dunley  Gorse ;  but  the  defendant  having  pleaded 
specially  in  defence  of  his  entrance  on  the  locus  in  guoy 
the  proceedings  in  trespass  were  abandoned.  An  action 
of  ejectment  was  then  (June  5,  1840),  brought  to  recover 
possession  of  the  said  close,  and  the  demises  declared  on 
were  those  of  the  Duke,  and  of  Earl  Granville  and  Lord 
Fitzroy  J.  H.  Somerset,  who  were  devisees  in  trust  of 
the  late  Duke  for  a  term  of  1000  years,  with  remainder 
to  the  present  Duke  for  life  (a).  In  that  case  a  verdict 
was  taken  for  the  plaintiff,  but  leave  was  reserved  for 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  was 
accordingly  obtained,  and  was  (June  5,  1841),  after  ar- 
gument, discharged,  on  the  ground  that  no  award  nor 
any  exchanges  had  been  made  so  as  to  pass  the  legal 
title  in  the  lands  to  Mr.  Neeld.  The  Duke  was  allowed 
to  sue  out  and  execute  a  writ  of  possession  under  this 
judgment. 

On  the  9th  June,  1840,  Mr.  Neeld  filed  his  bill  against 
the  Duke  of  Beaufort^  Lord  F.  J.  H.  Somerset,  Earl 
Granville,  and  two  other  persons,  setting  forth  all  the 
above  facts,  (except  those  relating  to  the  progress  of  the 
two  actions,)  and  praying  that  the  Duke  might  be  restrained 


1S46. 

Duke  of 
Bbaufort 

V. 

Nbbld. 


id)  See  Doe,  d.  Henry  Duke  of 
Beaufort  and  others  v.  Neeld,  3 
Man.  &Gr.271,  t^4,  n. ;  3  Scott, 


N.  R.  618;   and  10  Law  Journ. 
(N.  S.),  C.P.267. 


CASES  IN  THB  ROUBH  OF  IX)BD8. 

from  further  prOBecuting  either  of  them,  and  from  o 
tingwaste  oa  the  premises, and  that  it  might  be  declared  thtt 
the  Duke,  Earl  Granville,  and  Lord  F.  J'.  If.  Sanurtel,  woe 
bound  by  the  exchange  of  lands  between  Mr.  Xteld  and  the 
Duke,  directed  by  the  commissioner,  and  that  the  buk 
should  be  carried  into  effect,  and  the  Duke  and  all  othernc- 
ceusary  parties  should  be  decreed  to  do  and  execute  all  neccft- 
sary  acts  and  assurances  for  giving  effect  to  such  exchange. 

An  injunction,  as  prayed  by  the  bill,  was  obtained  on  the 
Slstof  July,  1840;  but,  after  a  full  answer  had  been  pot 
in  by  the  Duke,  denying  Mr.  Neeld't  equity,  this  injunctica 
was  dissolved  by  an  order  of  the  Vice-ChanceUor,  on  the 
aeth  January,  1841. 

Mr.  Neeld  appealed  against  this  order  to  the  liord  Chan- 
cellor. 

The  action  of  ejectment  was  then  proceeded  with,  and 
judgment  obtained  by  the  Duke  on  the  grouadg  already 
slated. 

On  the  15th  of  December,  18W,  the  Duke  of  Beau/art 
filed  bis  bill  in  Chancery  against  Mr.  Nteld,  Mr.  Tbyler,  and 
certain  other  owners  of  land  in  Littleton  Drew,  and  al« 
against  the  persons  who  had  been  defendants  in  &f  r.  NeeHi 
suit,  setting  out  the  same  facte  as  had  been  stated  in  Mr. 
Neeld's  bill,  and  also  adding  allegations  to  the  followinf 
effect : — In  December,  1838,  the  Duke  was  staying  at  Bid- 
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change  for  it«  Wedge  communicated  this  to  Little^  the 
agent  of  Mr.  Neeldj  and  about  the  same  time  informed 
the  commissioner,  or  stated  in  his  presence  and  hearing,  at 
some  meeting  under  the  act  (A),  that  the  Duke  would  not 
part  with  any  woodUnd  unless  he  could  get  woodland  for 
it.  At  a  meeting  held  in  January,  1839,  Little  stated  that 
Mr.  Neeld  had  no  power  to  part  with  Alderton  Grove 
without  the  consent  of  the  trustees  of  his  wife,  from  whom 
he  was  not  disposed  to  ask  any  favour.  TYAs  statement 
was  communicated  by  ffedge  to  the  Duke,  who  then  con- 
sidered the  proposal  of  Mr.  Neeld  for  an  exchange  of 
Dunley  Gorse  at  an  end,  and  had  no  further  communica- 
tion with  Wedge  on  the  subject.  The  consent,  as  pre- 
pared by  the  commissioner,  was  sent  by  Wedge  to  the 
Duke's  solicitors,  and  was  (as  the  Duke  in  his  bill  alleged) 
signed  by  him  on  the  Ist  June,  1839,  '^  in  the  belief  and 
reliance,  and  on  the  supposition,  that  it  authorised  merely 
the  exchange  of  the  arable  and  pasture  lands,  and  he  did 
not  pay  attention  to  the  contents  thereof,  nor  inspect  nor 
see  the  map  therein  referred  to,  nor  inquire  concerning 
the  numbers  or  figures  therein  mentioned.''  The  figures 
in  the  sketch  on  silver  paper  were  not  the  same  as  those 
on  a  map  of  his  estate,  possessed  by  the  Duke,  where 
Dunley  Gorse  was  not  marked  12,  but  24,  and  neither 
Dunley  Gorse,  nor  any  other  parcel  of  land  therein 
referred  to,  was  mentioned  by  name;  and  the  Duke 
would  have  refused  to  sign  it  had  he  believed  that  it  did 
or  would  include  Dunley  Gorse;  and  he  would  have 
rejected  any  plan  that  proposed  to  exchange  that  wood- 
land for  any  other  than  woodland.  The  Duke  never  heard 
of  this  exchange  of  Dunley  Gorse  till  the  30th  January, 
1840,  when  he  happened  to  ride  through  it,  and  found  to 
his  surprise  the  labourers  of  Mr.  Neeld  at  work,  on  which 

ijb)  The  commissioner  denied  to  him  in  such  a  manner  as  to 
in  positive  terms  that  this  com-  call  his  attention  to  it.  If  made  in 
munication  had  ever  been  made     his  pretence,  he  had  not  heard  it. 
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1845.         he  immediutely  objected  to  tbe  exchange,  as  made  without 

-"T"*  j.       his   kiioivledgc,   authority,   or   consent.       The  bifr  tiim 

Bkaupurt     referred  to  the  correspondence  whtcli    bad    taken  pUct 

Nbbld        between  tlie  parties  to  the  actions  which  had  been  brougbl, 

and  one  of  which  (the  action  of  ejectment)  was  then  penj- 

ing,  and  prayed  that  the  Duke  might    be    declared  iwi 

bound  in  law  or  equity  by  the  document  of  the  1st  June, 

1 839,  that  the  same  might  be  delivered  up  to  be  cancelled, 

that  the  comuiissioner  might  be  rcatrained  from  making 

any  award  which  fhould  include  Duuley  Gorbe,  and  thai 

Neeld  might  be  restrained  from  committing  waste  thenia. 

Answers  were  put  in  by  the  defendants  to  this  bill. 

On  the '27th  January,  1841,  a  motion  was  made  befott 
the  Vice- Chancellor  of  England,  who,  by  an  order  of  that 
date,  granted  the  injunction  prayed  by  the  bill. 

Mr.  Xeeld  likewise  appealed  against  this  order. 

The  two  appeals  came  on  to  be  heard  together  before 
Lord  Chancellor  Collenhnm,  who,  the  3d  of  August,  i&ll, 
discharged  both  orders,  with  costs.  This  was  an  appeil 
against  his  Lordship's  decision. 

The  ease  was  twice  argued  i  in  1844  and  again  in  1W5 : 
on  the  first  occasion  by  the  Solieitor-GeneraJ  (^iV  fF.  Fd- 
letl)  and  Mr.  Ln/ltcs  Lowndes — Mr.  Campbell  being  with 
tlicm — for  the  appellant,  and  by  Mr.  Belhetl  and  Mr.  J- 
li.  Parry  for  the  respondents ;  and  on  the  second  occMio" 
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But  suppose  the  consent  to  have  been  valid,  then  it  is 
submitted    that,    as    the    commissioner  and   the   agent 
exceeded  in  its  execution  the  power  given  to  the  latter  by 
his  principal,  performance  of  what  has  been  agreed  to  by 
him,  caimot  be  enforced.    The  power  was  to  exchange 
lands  with  other  proprietors;  the  agent  has  agreed  to 
exchange,   and    the  commissioner  has  exchanged  lands 
with  those  who  were  not  proprietors  of  the  lands  to  be 
received  in  return,  but  were  only  expected  to  become  so 
tthrough  a  previous  exchange  made  under  the  authority  of 
this  very  award.    The  commissioner  has  also  exchanged 
lands  of  a  sort  and  for  a  sort  not  warranted  by  the  power 
l^iven  him  by  his  principal.     In  this  state  of  things  it  is 
matter  of  course  for  a  Court  of  Equity  to  restrain  the  car- 
rying into  effect  acts  thus  done  without  proper  authority. 
If  that  was  not  so,  the  party  injured  might  be  wholly 
without  remedy;  Speer  v.  Crawler  §•  Taylor  (rf).      Lord 
Eldon  there  held  that  the  commissioner  might  be  restrained 
from  proceeding  to  execute  his  award.     ''  The  first  consi- 
deration  in   this   case   is   (his  Lordship  says)    {e)  what 
are  the   remedies  at  law  against  commissioners   acting 
in  execution  of  a  public  duty  imposed  on  them  by  an 
act  of  inclosure ;  and,  according  to  my  view  of  the  sub- 
ject,  commissioners   not  acting   in  the  mode  and  form 
directed  by  the  act  of  Parliament  would  be  liable  to  the 
interposition  of  Courts  both  of  law  and  equity,  unless 
the  act  contains  a  clause   protecting  them   against  suSh 
interposition."      The   Court    of    Queen's  Bench   would 
compel  them  to  do  what  they  ought,  and  equity  would 
interfere    to    prevent  them    from  doing  what    they   are 
not  entitled   to    do.     Equity   would  especially  interfere 
under  an  act  of  this  kind  to  prevent  them  from  completing 
a  sale  to  a  person   who  was    not   himself  a  proprietor 
of  land  on  the  spot  affected  by  the  act,  Hawes  v.  James  (/)• 
The  more  recent  case  olFrewin  v.  Lewis  (g^),  which  oc- 

(</)  17  VcB.  216.  (/)  1  Wils.  Ch,  Cas.  2. 

ie)  Page  224.  {g)  4  Myl.  &  Cr.  249. 

VOL.  Xlf.  S 
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curred  before  Lord  Cotttnham,  is  to  the  same  effect.  Hit 
Lordship  there,  when  speaking  of  the  jurisdiction  of  the 
Court  of  Chancery,  in  a  case  like  the  preeeot,  said  (A)— 
"  in  the  instance  of  railwajr  companies,  canal  compaaia, 
and  other  bodipa,  incorporated  by  acts  of  Parliament,  whilr 
the  Court  avoida  interfering  with  that  which  Ibey  do 
while  keeping  within  the  limits  of  their  jiinsdictimi,  il 
takes  care  to  confine  them  within  those  limits;  aiid  if, 
under  pretence  of  an  authority  which  the  law  doti 
give  them  to  a  certain  extent,  they  go  beyond  the  line  d 
their  authority,  and  infringe  or  violate  the  rights  of  othm, 
they  become,  hke  all  other  individuals,  amenable  to  the 
jurisdiction  of  this  Court  by  injunction."  So  that,  as- 
suming the  commissioner  here  to  have  exceeded  his  juii- 
diction,  it  is  perfectly  clear  that  this  waa  a  case  for  u 
injunction  to  restrain  him  from  carrying  his  award  into 
effect. 

The  only  remaining  question  then  is,  whether  ihereii 
any  contrary  equity  which  should  prevent  the  Court  bva 
interfering  in  favour  of  this  appellant.  ITie  first  giunuil 
taken  by  the  respondents  as  an  answer  to  the  deninnd  hr 
an  injunction,  is  founded  on  the  act  of  Parliamcitt 
which  gives  an  appeal  from  the  decision  of  the  Coni- 
uiissioners  to  the  Quarter  Sessions.  [TAe  ZmtiI  C/iatxtlli"- 
— That    would  not   of  itself  prevent  a  Court   ofEi|ui',r 
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coants  with  the  appellant,  but  he  has  no  general  authority 
to  take  or  discharge  a  tenant,  and  certainly  none  to  con- 
sent to  the  exchange  of  lands,    Tliis  is  distinctly  sworn 
to,  both  by  the  Duke  and  Mr.  Wedge.  The  case  of  fFhite^ 
head  V.  7\ickeit  (t),  which  was  cited  in  the  judgment  in 
the  Court  below,  is,  therefore,  inapplicable  to  the  present ; 
for  there  the  authority  of  the  agent  did,  in  fact,  exist,  and 
was  a  valid  authority  with  reference  to  the  subject-matter 
with  which  he  was  dealing.    To  apply  that  case  to  cases 
JSkz  the  present  will  put  every  man  at  the  mercy  of  his 
hnd  steward,  and  it  cannot  therefore  be  so  applied.     But 
it  will  be  said  that  after  the  1st  of  June  there  was  a  con- 
tract which  the  appellant  had  bound  himself  to  ratify.   But 
tlie  paper  which  contains  the  undertaking  to  ratify  does 
not,  it  is  submitted,  constitute  a  contract  between  the 
parties.    In  the  first  place,  that  paper  must  be  looked  at 
with  reference  to  the  powers  of  the  commissioner,  and 
most  be  understood  as  an  undertaking  to  ratify  whatever 
tke  commissioner  did  under  the  act«      Now  the  act  only 
(fits  the  commissioner  the  power  to  exchange  lands  upon 
tte  consent  of  the  proprietor  of  them,  and  therefore  the 
<pe8tion  again  comes  round  to  the  point  whether  that  con- 
Kot  was,  in  this  case,  validly  given.     The  contract,  if  any, 
is  to  ratify  the  exchange  of  such  lands  as  he  should  fix  by 
his  award.    Till  the  award  fixes  the  land,  the  contract  is 
only  executory.      IThe  Lord  Chancellor. — 1  agree  with 
^•-B.  to  sell  my  land  for  such  price  as  you  shall  fix.  Can  I 
'^ke  my  agreement  before  the  price  has  been  fixed  ?] 
Certainly ;  Milnes  v.  Gery  (j)  is  an  authority  to  that  effect. 
^at  was  an  agreement  for  a  sale  according  to  a  valuation 
^  be  made  by  two  persons.    The  Court  was  asked  to  ap- 
point two  persons  to  make  the  valuation,  but  dismissed  the 
l^and  did  so  because  there  was  no  contract  of  the  sale  till 
the  price  was  fixed.     [The  Lord  Chancellor. -^^o  valua- 
tion was  made  there,  and  the  very  object  of  the  bill  was  to 
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ie4fi.         change  the   contract  by  substituttng   the   Conrt  for  dK 

Dnka  of      p<uty  who  ought  to  hare  made  the  valuation.}     The  aitt- 

BaAoroRT     trators  had  been  named,  but  they  differed,  and  the  Coot 

NeiVs,       would  not  name  an  umpire.     [7%«  Liord   CkaneeUm-— 

Suppoae  the  party  had  revoked,  but  the  arbitrator  W, 
notwithstanding,  fixed  the  price.]  His  authority  wgald 
have  been  gone.  There  might  be  a  remedy  ugalaet  the 
party  by  an  action  for  damages,  but  there  could  not  be  i 
bill  for  a  specific  performance.  There  can  be  no  perfca 
contract  till  the  Bubjcct-matter  is  fixed.  And  this  is  espe- 
dally  the  case  where  the  party  to  be  bound  has  been  d^ 
ceived.  The  appellant  waa  deceived  here.  He  did  not 
know  that  this  property  waa  comprised  in  the  proposed 
exchange.  It  may  be  true  that  the  agent  knew  it,  bui 
then  he  had  a  restricted  authority  which  bound  him  nolti< 
exchange  Dnnley  Gorge,  except  on  the  terms  of  wood  for 
■wood.  The  appellant  signed  the  supposed  contract  in  m^i- 
take,  and  it  is  a  principle  of  equity  that  a  mistake  wiC 
vitiate  a  contract ;  and  that,  under  such  circumstances,  tb 
eufFering  party  shall  be  relieved.  Equity,  indeed,  ha 
gone  much  further,  and  not  only  refused  to  enforce  a  con- 
tract, but  has  undone  such  contracts  even  after  they  liiw 
been  perfected.  [Lord  Braughttm. — But  equity  has  not 
relieved  against  gross  improvidence. —  Lord  Campbeli.- 
Are  not  these  the  questions  which  you  woidd  argue  al  ti/ 
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The  cases  that  sustain  the  right  of  the  appellant  to  re-        1845. 
Eef  in  this  case  are  very  numerous .     Calverley  v.  Wil"      jylT'  e 
Uams  {A)  is  the  first  that  may  be  cited.     In  that  case  the    Beaufort 
nile  was  laid  down  that  if  one  party  bondjide  thought  he      Nbi'ld 
had  purchased  part  of  an  estate,  which  the  other  bond  fide 
thought  he  had  not  sold,  it  was  a  ground  to  set  aside  the 
contract,     Hitchcock  v.  Geddings  (/)  is  to  the  same  effect. 
h  Bingham  v.  Bingham  {m)^Henkle  v.  The  Royal  JEr- 
dnnge  Assurance  Company  («),  Stockdale  v.  The  South 
8ta  Company  (o),  and  a  case  of  D'Oliffe  or  D'Otiphant 
referred  to  in  the  case  of  Barstow  v.  Kilvington{p)j  the 
same  doctrine  was  held.    In  the  last  named   case,  the 
Attorney  General,  referring  to  a  decision  of  Lord  Thurlow^ 
iaid,  that  his  Lordship  {q)   'Maid  down  the  rule  with 
great  latitude  that  if  a  mistake  appears,  it  is  us  much  to  be 
rectified  as  a  fraud ;"  and  he  afterwards  added  ''the  true 
ground  of  all  the  cases  is,  that  if  the  fact  of  mistake  is  dis- 
tinctly proved  by  unquestionable  Evidence,  the  Court  will 
rectify  the  settlement  according  to  the  intention,''  an  ar- 
gnment  which  the  Court  adopted.     In  Farewell  v.  Coker, 
vhich  is    mentioned    in     Cholmondeley  v.  Clinton  (r), 
Jttues  were  granted  to  try  whether  a  party  who  executes  a 
'dease  of  a  reversion  knew,  or  was  apprised  of  her  title 
tothe  reversion,  and  whether  she  intended  to  repass  it  by 
4e  release. 

This  case  must,  however,  be  considered  in  a  view  still 
iQore  strongly  in  favour  of  the  appellant  than  that  which 
l^tt  hitherto  been  presented  to  the  notice  of  the  House. 
^  is  not  the  case  of  an  ordinary  vendor  and  purchaser, 
'or  the  appellant  is  tenant  for  life,  subject  to  the  discre- 
tion of  trustees,  whether  they  will  or  not  take  this  life  es- 
^  for  the  benefit  of  his  wife  and  children.  He  is  indeed 
seated  with  parliamentary  power  to  sell  or  exchange  these 

(i)  1  Vc8..  Jan.  210.  {p)  6  Ves.  693,  601. 

(0  4  Price,  135.  {g)  Id.  696,  and  601. 

(«)  1  VcB.,  sen.  126.  (r)  2  Mer.  363  j  aee  also  Brap- 

(»)  fd.  317.  drookef.  Inskip,  /rf.366.,&8Vca. 

W  2Atk.  141.  417. 
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lands,  but  that  power  to  be  well  ei^ecDted  mast  be  oer- 
ciiied  for  the  benefit  of  all  interested.  Under  these  or- 
cumstancea  the  case  is  like  that  of  tnuteeB  who  enter  mta 
an  improper  contract  to  sell,  where  the  ComtwiU  notenfoto 
perfonnaDce ;  Ord  v,  Noel  (<).  The  prinnple  appUcabb 
to  Buch  a  case  is  to  be  found  in  MortloeA  v.  BuUtr  ((}, 
in  which  it  was  held  that  "  the  Court  is  not  bound  to  decite 
tpedfic  performance  in  every  case  where  itwiU  not  set  aside 
the  contract,  nor  to  set  aside  eTerycomtracttliat  it  wiUiMl 
direct  to  be  specifically  performed ;"  that,  la  ttuct,  speofc 
performance  is  wholly  discretionary  in  a  Court  of  Eqnilfi 
aaisalsothejariBdicUoatoset  aside  acontract,  Thepsrtf 
there  was  left  to  his  remedy  at  law.  That  caae  was  iao- 
dentally  referred  to  by  I<ord  Eidon,  in  the  case  of  Men- 
ditfuv.  Saundert  (u),  and  bis  Lordship  said  that  if  belai 
agfun  to  decide  it,  he  should  deride  it  in  exactly  the  unt 
way  as  before. 

The  act  under  which  these  exchan^s  were  to  be  nude 
renders  the  award  final  and  conclusive  evidence  that  Ik 
provisions  of  the  act  have  all  respectively  been  ca» 
plied  with,  and  that  all  necessary  consenta  have  b«i 
g^ven,  and  no  other  evidence  ia  to  be  necessary  to  estabiiik 
the  title  to  the  lands.  Here  some  portions  of  the  Ind 
were  to  f^o  to  the  church  from  which  the  appellant  nenf 
could  reclaim  them  ;  but  independently  of  that,  the  effixt 
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It  will  not  novr  be  contested  that  a  Court  of  Equity  may 
restrain  the  party  in  possession  from  committing  waste ; 
for  it  is  a  principle  of  equity  to  preserve  uninjured^  pert' 
dente  Ittej  property,  the  title  to  which  is  in  dispute* 

For  the  respondents,  it  was  argued  to  this  effect  :— 
The  question  here  is  whether  the  appellant  has  a  personal 
equity  to  be  exempted  from  performing  this  agreement  as 
in  agreement  made  in  mistake.  The  circumstances  of  the 
cue,  much  more  than  the  authorities  referred  to,  must 
decide  that  question ;  and  it  was  on  the  circumstances 
esistiag  here  that  the  decision  in  the  Court  below  was 
fottoded.  The  principle  of  equity  is  clear,  but  the  facts 
here  are  not  such  as  to  bring  the  appellant  within  its  opera- 
tion. On  the  contrar}%  his  consent  and  authority,  and  his 
perfect  knowledge  or  means  of  knowledge,  are  imdoubted; 
and  if  he  has  been  in  error,  it  has  been  entirely  through  his 
own  improvidence  and  neglect.  The  respondents  are  not 
iDswrerable  for  these,  and  the  rules  of  Courts  of  Equity  as 
to  rectifying  mistakes  cannot  be  relied  on  in  support  of 
viat  the  appellant  now  demands* 

What  were  the  appellant's  means  of  knowledge  ?  There 
was  at  Badminton  an  old  map  which  described  the  pro- 
perty ;  but  Mr.  Wedge  was  furnished  with  another,  copied 
from  one  made  for  the  purposes  of  the  Tithe  Commis- 
sioners, on  which  was  drawn  out  a  sketch  of  the  plan  and 
of  the  whole  of  the  property  intended  to  be  exchanged. 
"Hiis  was  a  map  copied  on  silver  paper,  marked  with 
<^Iour8,  and  laid  before  the  appellant  on  the  occasion  of 
bis  signing  the  consent,  which  was  the  authority  to  Wedge 
^act.  That  the  appellant  understood  it,  is  plain  from 
one  of  his  letters,  in  which  he  says  ^^  the  effect  of  this  will 
be  that  it  will  be  necessary  to  give  up"  (and  he  mentions 
s^treral  places)  *'  and  Dunley  Gorse."  That  was  not  then 
'deferred  to  as  property  only  to  be  given  up  for  some  par- 
ticukur  field,  or  as  wood  for  wood,  but  as  part  of  what  was 
to  be  given  up  for  the  general  purposes  of  the  inclosure. 


1845. 
Duke  of 

DSAUFORT 

V. 

Nbbld. 
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This  sketch  w;is  agum  and  again  referred  to.  [Theleaniri 
counsel  went  in  this  manner  through  a  detail  of  the  itSa 
of  the  case,  and  contended  that  jit  the  time  of  signing  tbe 
consent,  the  plaintiff  was  fully  acquainted  with  all  of 
them.]  The  first  point  made  for  the  appellant  was  iha 
in  one  of  the  uiaps  Duiiley  Gorse  was  marked  as  No.  I'i 
in  another  as  No.  24;  but  the  answer  to  that  is,  that  in 
the  consent  it  was  designated  by  both  numbers;  for  the 
numbers  12  and  24  there  mentioned,  r*-ally  referred  to 
but  one  piece  of  land.  The  appellant  had  all  the  meuit 
of  knowledge,  and  gave  the  authority  and  the  ratificalion 
after  he  possessed  them.  He  cannot  set  up  any  eqcin 
to  be  released  from  his  consent,  on  the  ground  thst 
though  he  had  the  full  means  of  knowledge,  be  did  cci 
use  them.  He  might  have  used  them,  and  not  hario! 
done  £0,  he  cannot  on  that  account  alone  allege  that  b 
agent  acted  on  an  authority  which  he  had  given  in 
mistake. 

IThe  Lord  ChaucelloT. — Here  the  agent  was  the  a^cnl 
for  all  the  general  purposes  of  the  exchange  ;  he  was  nK 
authorised  to  give  an  express  and  final  consent  ;  but  lUi 
seems  to  have  been  given  by  the  appellant  himself  bj  his 
own  signature.] 

The  cases  referred  to  on  the  other  side  may  be  relied  u" 
for  the  respondents;  for  they  shew  distinctlv  that  if  the  luis- 
e  of 
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a  description  must  be  bound  by  that  description,  whe-         ^^^• 
ther  he  is   cognizant  of  it  or  not/'    If  the  principle      Duke  of 
there  stated  is  applied  to  the  circumstances  of  this  case,     ^'aufobt 
there  is  an  end  of  the  appellant's  argument.      He  has       Nebld. 
signed  a  consent  to  exchange  certain  pieces   of  land, 
part  of  his  own  estate,   and  cannot   now  be  heard  to 
say  that  he  was  not  aware  that  one  particular  portion  of 
his  estate,  which,  according  to  his  own  account,  had  been 
the  subject  of  his  consideration,  was  not  included  in  that 
consent. 

Assuming  the  form  of  the  consent  to  have  been  insuffi- 
cient of  itself  to  pass  the  legal  estate,  as  it  is  said  to  have 
been  considered  in  the  Court  of  Common  Pleas  (ti;),  still 
there  is  a  great  difference  between  insufficiency  and  inva- 
lidity. All  that  the  Court  of  Common  Pleas  said  was  that 
the  consent  was  insufficient  to  pass  the  legal  estate;  that 
the  parties  on  all  sides  intending  to  execute  a  valid  ex- 
change made  a  mistake  in  the  form  of  proceeding,  and  did 
not  do  enough  to  effect  their,  purpose  ;  and  that  the  legal 
estate  could  not  pass  till  the  award  had  been  actually 
made.    That  alone  will  not  sustain  the  application  for  the 
interference  of  equity  by  way  of  injunction  to  prevent  the 
making  of  that  award.   Besides,  the  53d  section  of  the  act 
shews  there  is  nothing  in  the  case  different  from  that  of 
The  Attorney  General  v.  The  Mayor  of  Liverpool  (jr), 
where  it  was  decided  that  the  Court  of  Chancery  will  not 
grant  an  injunction  to  restrain  parties  from  proceeding  to 
deal  with  property,  merely  because  their  title  may  depend 
on  the  construction  of  a  doubtful  statute,  if  the  granting 
of  the  injunction  would  for  ever  deprive  them  of  the  exer- 
cise of  a  right,  especially  if  no  irreparable  mischief  is  to 
be  apprehended  from  allowing  them  to  proceed.    Here  no 
mischief  whatever  can  follow  from  allowing  the  parties  to 

(If)  Do€,  d.  Beaufort  t.  Neeld,  3  Man.  &  Gr.  271 ;  3  Scott,  N.  R. 
618;  10  Law  Journ.,  N.  S.,  C.  P.  267.  W  I  Myl.  &  Or.  171. 
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proceed,  Dor  can  aaj  rights  be  obtained  and  exeidsti 
except  under  lawful  authority. 

By  dissolving  the  injunction,  tlie  Court  permitted  d> 
commissioner  to  make  his  award.  It  is  said  that  tint 
will  prevent  the  question  between  the  partiea  from  bdog 
feirly  tried.  But  the  53d  section  of  the  act  allows  a 
appeal  to  the  Quarter  Sessions  against  any  thing  dooe 
under  the  authority  of  the  act,  within  six  months  after  tlK 
cause  of  complaint  shall  have  arisen.  In  this  caaCy  u  m 
the  Ziiverpool  case,  it  ia  the  continuing  of  the  injunctJoa 
that  will  prevent  the  questions,  whatever  they  are  thtf 
may  exist  in  thin  case,  from  being  fairly  tried. 

The  circumstances  of  this  case  furnish  ia  every  respect 
an  answer  to  the  appellant's  clum.  In  the  first  place  tk 
mistake,  if  any,  is  entirely  owing  to  his  own  n^ligence; 
in  the  next,  posseseion  of  the  exchanged  premises  bv 
been  delivered,  and  there  is  no  reason  whatever  for  !■- 
puting  that  such  possession  has  been  fraudulently  in- 
quired. As  to  the  effect  of  the  delivery  of  possession,  tk 
result  of  all  the  authorities  is  thus  stated  in  the  work  of 
the  present  Lord  Chancellor  of  Ireland  (y) :  « If  posset- 
sion  be  delivered  to  the  purchaser,  the  agreement  will  be 
considered  as  in  part  executed,  especially  if  he  expend 
money  in  building  or  improving  according  to  the  agiee- 
ment."  Such  is  the  state  of  things  here.  The  peraos 
whose  land  htis  been  exchanged  for  Dunley  Gorse  is 


CASES  IN  THE  HOUSB  OF  LORDS. 


367 


r 

B 
1 
I 


^  Mr.  7\tmer,  in  reply. — ^The  commissioner  has  exceeded 
bis  authority,  and  has  directed  pieces  of  land  to  be  given  up 

^  by  persons  who  are  actually  not  in  possession  of  them,  in 
antisfaction  of  those  taken  from  the  appellant.  This  alone 
is  a  good  ground  of  interference  by  a  Court  of  Equity.  The 
ignorance  of  the  Duke  here  did  not  arbe  from  that  negligence 
which  disregarded  the  rules  of  ordinary  business,  but  from 
the  fact  that  he  had  expressly  declared  he  wpuld  not  ex- 
change wood  except  for  wood ;  that  this  declaration  had 
been  communicated  to  the  commissioner  and  to  Mr. 
JVeeld's  agent;  and  that  the  latter  had  announced  jyfr. 
JVeeld's  incapacity  to  comply  with  this  condition.  Under 
these  circumstances,  it  was  perfectly  natural  and  reason- 
able for  the  Duke  to  think  that  that  part  of  the  proposed 
arrangement  was  at  an  end ;  and  an  allotment  made  in  de- 
fiance of  this  communication  cannot  be  sustained.  At  all 
events,  there  was  a  good  question  for  a  Court  of  Equity  to 
consider,  and  the  injunction  ought  not  to  have  been 
diasolved. 


p[n  the  course  of  the  argument,  the  appellant's  counsel 
began  to  read  the  commissioner's  minutes  of  his  pro- 
ceedings. 

The  respondents'  counsel  objected  to  the  reading  of 
these  minutes,  not  as  being  inadmissible  as  evidence,  but 
because  they  had  not  been  referred  to  in  the  Court  below, 
nor  printed  in  the  papers  prepared  for  this  House.  The 
standing  order.  No.  181  (z),  was  relied  on. 

Lord  Brougham,, — We  daily  hear  documents  read  that 
are  not  printed.  It  would  be  impossible  to  adhere  to  that 
9rder  in  its  terms,  without  putting  parties  to  very  heavy, 
and  sometimes  very  needless  expence. 

The  minutes  were  permitted  to  be  read.] 


1845. 

Duke  of 
Beaufort 

9. 

Nbbld. 


(f)  Fide  ante.  Vol.  VL,  p.  979. 
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18J5.  The  Lord  C/iancellor. —  In  moving  the  judgment  of  yont 

DukTof  Lordships  in  this  case,  it  is  right  that  I  should  mentioo 
Bbal'fort  that,  in  consequence  of  some  accidental  circiims lanes  at- 
Nebld,  tending  the  first  argument  of  the  case,  your  Lordships 
directed  that  it  should  be  argued  a  second  time  by  cine 
counsel  on  a  side.  And  I  think  I  may  state  to  your  Lord- 
ships that,  in  the  second  argument  it  has  been  fully,  ably, 
and  perfectly  sifted  and  discussed;  and  your  Lordship 
are  now  in  a  condition  to  pronounce  a  satisfactory  judg- 
ment upon  the  facts  of  the  case. 

The  facts  at  first  view  appear  to  he  complicated  ;  lu! 
'  when  you  come  to  look  at  them  in  detail,  and  to  considrt 

them  as  far  as  they  apply  to  the  present  question,  thn 
resolve  themselves  into  a  very  narrow  compass.  I  »ill 
state  them,  as  far  as  1  think  it  is  necessary  to  mate) 
statement,  for  the  purpose  of  raising  the  question  whidi 
you  are  citlled  upon  to  decide. 

The  proprietors  of  land  in  the  parish  of  Littleton  Dre» 
(in  which  the  present  appellant,  the  Duke  of  lieaufori, 
owns  a  considerable  property,  and  Mr.  A'ecld,  the  respon- 
dent, is  also  a  proprietor,)  were  desirous  of  having  an  en- 
closure ;  and  a  meeting  took  place  for  the  purpose  in  tbt 
month  of  May,  in  the  year  1838. 

The  proper  number  of  proprietors  agreed  upon  the  enclo- 
sure ;  they  attended   the  meeting  cither  in  person  orbr 
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missioner.  At  that  meeting  Mr.  Francis  fFedge  attended 
as  the  agent  of  the  Duke,  the  appellant,  and  Mr.  Little 
attended  on  the  part  of  Mr.  Neeld,  and  Mr.  fFilliam 
Tayler  was,  I  believe,  unanimously  elected  as  the  sole 
commissioner  for  the  purpose  of  conducting  the  enclosure. 

Upon  the  10th  and  the  31st  of  January  in  the  following 
year,  meetings  were  held  for  the  purpose  of  making  ar- 
rangements, with  respect  to  the  exchange  of  old  enclosures. 
At  those  meetings  Mr.  fFedge  attended  on  the  part  of 
the  appellant,  and  consented  on  his  part  that  certain  old 
enclosures,  which  were  designated  by  particular  numbers, 
and  one  of  which  included  the  subject  in  contest,  namely, 
Dunley  Gorse,  should  be  given  up  to  the  commissioner  in 
order  that  he  might  apply  to  them  the  power  which  he 
had  of  authorising  exchanges  of  them  for  other  enclosures, 
which  he  might  think  suitable  for  the  interests  of  the 
ZhJce  of  Beaufort, 

The  commissioner  stated  that  it  was  necessary 
that  there  should  be  a  written  consent,  and  that  that 
written  consent  should  be  signed  by  the  respective 
proprietors.  Accordingly,  the  consent  was  drawn  up  in 
these  terms. — [His  Lordship  read  it;  see  antey  p.  251]— 
This  paper,  after  it  was  drawn  up,  was  delivered  by  the 
commissioner,  or  by  his  clerk,  to  Mr.  fFedge,  the  agent ; 
it  was  transmitted  by  Mr.  fFedge  to  the  solicitors  of  the 
appellant  in  town ;  it  was  by  them  laid  before  the  appel- 
lant, and  he  signed  the  paper.  It  was  afterwards  returned 
to  the  agent  in  the  country,  and  delivered  by  him  to  the 
commissioner,  who,  in  the  discharge  of  his  duty,  pro- 
ceeded to  make  out  two  schedules,  exchanging  the  lands 
in  question  for  other  lands,  some  of  which  belonged  to 
Mr.  Neeld. 

This  was  completed  in  the  month  of  July ;  and  in  the 
month  of  September,  about  Michaelmas  in  that  year,  the 
parties  were  put  in  possession  of  their  respective  allot- 
ments. The  lands  of  the  appellant,  which  were  to  be  taken 


1846. 

Duke  of 

Beaufort 

p. 

Neeld. 
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1845  '"  eJ^change,  were  delivered  to  Mr.  A'ee/i/,  and  Mr.  ATmIiTi 

'—-'         lands  were  taken  poasesition  of  by  Mr.  ff^edge,  the  wA 
Duke  of  ,  ,  11     , 

Bbaufobt     of  the  appellant. 

f-  Thus  the  matter  rested  for  a  considerable  time.    Mc. 

Neeld  commenced  improvements  in  the  close  called  Dun- 
ley  Gorse.  The  whole  proceedings  took  place  with  'Cat 
knowledge  of  the  agent,  Mr.  Wedge.  He  knew  wlal 
exchanges  had  been  made ;  he  consented  to  the  pattia 
taking  possession  ;  and  after  Mr.  Neeld  had  taken  posse- 
Bion  of  the  close  in  question,  an  application  was  made  on 
his  behalf  to  Mr.  ffedge,  the  agent  of  the  appellant, 
requiring  that  he  might,  though  the  Taluation  of  the  aaia- 
wood  had  not  then  been  completed,  be  allowed  to  ctl 
it  down  for  tlie  purpose  of  carrying  on  the  improvement! 
which  he  contemplated.  To  tlus  Mr.  Francis  ff^edgf,  m 
Uic  part  of  the  Duke,  assented,  and  the  proceeding  went 
on  in  this  way  until  the  month  of  February  in  the  follow- 
ing year,  when  the  Duke,  being  down  at  Badraintou, 
accidentally  riding  in  the  direction  of  this  property,  foun* 
Bome  workmen  cutting  down  the  trees,  or  exercising  sock 
acts  of  ownership  within  Dunley  Gorse.  He  iuituedialelj 
objected  to  this,  and  said  it  had  never  been  done  bv  bii 
authority.     That  has  given  rise  to  the  present  question. 

Now  these  are  the  facts  of  the  case  as  stated  on  the  put 
of  the  respondent.     The  case  of  the  appellant   is  of  th(> 
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ose  of  settling  the  difference ;  but  he  said  the  exchange 
lust  be  wood  for  wood.  Those  were  the  directions  which 
ie  gave  to  his  agent. 

In  the  course  of  one  of  those  meetings  to  which  I  have 
eflerred,  Mr.  fFedge  mentioned  to  the  agent  of  Mr.  Neeld 
hat  the  Duke  wished  to  have  Alderton  Grove  in  exchange 
br  Dunley  Gorse.  The  reply  was  this — *'  Mr.  Neeld 
BDDOt  do  that,  because  Alderton  Grove  is  included  in  his 
■nriage  settlement,  and  he  cannot  apply  to  the  trustees 
to  give  their  consent,  because  he  is  at  variance  with  them." 
rhis  was  communicated  by  Mr.  Wedge  to  the  Duke.  The 
Doke  did  not  upon  that  representation  recede  from  the 
Erections  which  he  had  given  with  respect  to  Dunley 
Bone,  namely,  that  he  must  have  wood  for  wood.  There 
the  matter  terminated.  No  further  communications  or 
Domersation  took  place  between  Mr.  fFedge^  the  agent, 
Hid  the  Duke  upon  the  subject,  until  after  the  period 
which  I  have  mentioned — namely,  in  the  month  of  Fe- 
Vnary,  1840,  when  the  Duke,  for  the  first  time,  discovered 
vlit  had  been  done. 

It  is  said  by  Mr.  Wedge^  in  his  evidence,  that  he  com- 
Himicated  to  the  commissioner  the  instructions  which  he 
W  received  from  the  Duke,  with  respect  to  the  exchange 
of  wood  for  wood,  and  this  is  a  material  part  of  the  case, 
ttd  deserves  attentive  consideration.  The  commissioner,  in 
<bM  terms,  denies  that  any  such  communication  was  made 
to  him.    Mr.  Wedge  says — "  I  stated  it  to  the  commis* 

• 

>ioner,  or  in  his  hearing."  The  commissioner  states  that  it 
^  never  mentioned  to  him  ;  that  it  was  never  mentioned 
^  his  hearing,  or  at  least  in  such  a  way  as  to  engage  his 
*^tion  ;  and  he  says,  in  confirmation  of  this,  ^^  If  it  had 
oeen  mentioned  to  me,  I  should  have  required  Mr.  Wedge 
to  point  out  what  wood  he  required  in  exchange,  because 
t  was  difficult  to  find  what  wood  was  in  contemplation." 
)at  Mr.  Wedge* s  evidence  is  not  only  directly  denied,  in 
be  manner  which  I  have  stated^  by  the  commissioner,  but 
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18-15.       I  think  there  are  circumstancea  in  the  case  which  tbe* 

j.'~?^  ,  clearly  that  Mr.  fVciige  must  be  mistaken  in  the  erideon 
Bkaufoht     which  he  has  given. 

N«BLD.  '"  ^^*  ^''**  place,  if  this  was  commuuicated  to  the  com- 

missioner as  the  condition  of  the  exchange,  it  is  probable 
that  some  memorandum  would  have  been  made  upon  the 
suhject  in  the  consent  paper  which  was  sent  to  the  Dukt 
for  signature.  But  the  fact  which  appears  to  me  to  be 
decisive  is  this,  that  if  such  instructions  bad  been  given  m 

.  •  tbe  comniistfioner  by  Mr.  TFedge,  the  agent  of  the  Duh, 

when  he  found  that  the  schedules  were  all  made  out,  and 
that  no  notice  was  taken  of  this  condition,  which  he  con- 
eidercd  to  be  an  important  condition,  he  would  immediaulj 
have  remonstrated,  as  a  matter  of  course,  to  the  cniumb- 
Moner — saying,  "  You  have  departed  from  the  instructiois 
you  have  received,"  and  he  would  probably  have  nui 
some  communications  to  the  Duke,  or  to  the  Dukr'i 
solicitor,  upon  the  subject.  But  nothing  of  that  kind  tow 
place  ;  on  the  contrary,  he  acquiesced  immediately  in  pw- 
Bession  being  taken,  and  never  at  any  time  made  any  coin- 

►  plaint  upon  the  subject  until  afterwards,  when  his  atto- 

tion  was  dra^vn  to  it  upon  the  occasion  to  which  1  h»« 
before  referred — namely,  in  the  month  of  February  in  tto 
following  year. 

I  am  bound,  therefore,  to  come  to  tliis  conclusion,  ttnl 
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Gorse  was  included  in  it,  because  the  closes  were  set  out,         1845. 

not  by  name,  but  by  numbers,  and  those  numbers  referred       Dulwof 

to  a  map  that  was  not   at  the  time  in  the  possession     Bbaufort 

of  the  Duke.     But  I  think  it  was  the  Duke's  business       Nbbld. 

to  have  made   inquiry;   he  ought  to  have  inquired  of 

Hr.  WatkinSj  his  solicitor,  if  he  wished  to  ascertain  the 

bet;  he  ought  to  have  made  inquiry  as  to  what  those 

sombers  meant,    and  what  the  lands  were  which  were 

iBtended  to  be  given  in  exchange ;  or,  if  Mr.  fFatkins  was 

not  in  a  condition  to  inform  him^  which  probably  he  was 

not,  he* might  have  made  inquiry  of  Mr.  Wedge y  his  agent 

in  the  country.    A  delay  of  a  day  or  two  might  have  been 

occasioned  by  making  these  inquires ;  but  if  he  did  not 

choose  to  make  them — if  he  did  not  choose  to  exercise  due 

caution  in  that  respect — he  cannot  turn  round  and  say,  ^^  I 

reiUy  did  not  know  the  contents  of  the  paper  when  I 

signed  it.    1  signed  it  incautiously."   He  cannot  now  with 

propriety  say  that,  so  as  to  free  himself  from  the  effects 

«id  consequences  of  his  own  act. 

Hiese  are  the  leading  facts  of  the  case,  as  far  as  it 
'Hfcara  to  me  necessary  to  state  them^  for  the  purpose  of 
ninng  the  present  question,  and  it  comes  to  this :  there 
^  an  agent,  appointed  by  the  Duke,  for  the  purpose  of 
^nunacting  all  the  business  of  the  inclosure,  except  so  far 
*s  relates  to  those  instruments,  which  the  proprietors  must 
themselves  sign,  in  order  to  give  them  validity.  The  agent 
^  a  general  authority  to  conduct  the  business  of  the 
inclosure,  to  attend  the  meetings,  and  to  represent  the 
Doke  upon  those  occasions.     The  Duke  gives  him  parti* 
^ar  instructions,  limiting  his  authority  as  to  one  part  of 
^c  business — a  small  part  of  the  business ;  but  he  does 
iiot  communicate   those   limits   to  his  authority  or  his 
instructions  either  to  the  commissioner  or  to  the  other 
ptrty.    I  have  already  made  a  few  observations  upon  the 
evidence,  for  the  purpose  of  shewing  that  no  such  commu- 
nication was  made ;  if  that  is  so,  and  the  agent  has  acted 

VOL.  XII.  T 
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inconsistently  with  the  inBtructions  which  he  nceired  in 
that  particular,  heiiig  a  general  a^nt  for  the  pnrposea  d 
the  inclosure,  I  consider,  so  for  as  his  acts  go,  that  ther 
are  binding  upon  the  Duke. 

Tlicn  when  we  come  to  the  ratification,  what  is  ihf 
effect  of  the  ratification  ?  If  tlie  Duke  does  not  choose  lo 
make  inquiry — if  he  docs  not  choose  to  exercise  ordins] 
caution,  but  puts  his  signature  to  the  instrument,  girar 
authority  to  tlie  commissioner  to  proceed  in  his  name  ui 
act  upon  his  interests  ;  and  if  the  conimissioner  acts  upo 
that  authority,  and  other  parties  deal  with  the  commit 
sioner,  and  the  exchanges  go  on  and  are  completed-ii 
appears  to  me  rather  a'strong  proposition  to  say,  that  lit 
Duke  is  not  bound  by  the  act  of  the  commissioner,  ihi' 
act  being  founded  upon  his  written  consent,  under  therir- 
curasiances  which  I  have  t<tated.  If  the  agent  in  tliis  pk 
particular  has  acted  inconsistently  with  the  instructiw 
which  be  has  received,  who  is  the  party  that  is  to  m^iV 
The  party  who  is  dealing  with  the  appellant,  or  ti( 
appellant,  whose  agent  that  individual  is  ?  Undoubtctfj 
the  appellant.  If  the  Duke  himself  has  incaulioosJt 
signed  the  instrument  to  which  I  have  referred,  is  the  prti 
dealing  with  the  Duke  to  suffer  ?  or  the  Duke,  who  hf 
hiuiseif  compromised  his  own  interest  by  his  incaotioii' 
proceedings  ?      Undoubtedly  the  Duke. 
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sioncr  to  the  schedule  did  not  convey  the  legal  estate ; 
that  is  all  that  has  been  decided  by  the  Court  of  Common 
Pleas.  In  the  first  argument  great  reliance  was  placed 
upon  that  decision.  It  has  no  bearing  upon  the  present 
question  ;  if  the  consent,  in  the  present  instance,  is  bind- 
ing upon  the  Duke,  the  consequence  would  be,  that  a 
Court  of  Equity  would  compel  him  to  execute  the  neces- 
sary instruments  for  the  purpose  of  giving  legal  effect  to 
that  consent;  and  this  view  of  the  case  was  in  reality 
taken  by  one  of  the  learned  Judges  in  the  Court  of  Common 
Pleas — I  mean  Mr.  Justice  Maule — who,  in  giving  his 
opinion,  towards  the  close  of  it,  expressed  himself  almost 
in  the  same  terms  in  which  I  am  now  stating  this  case  to 
your  Lordships. 

The  question  then  will  be,  what  is  the  effect  of  this  upon 
the  present  appeal  upon  the  orders  as  to  the  two  injunc- 
tions ?  As  far  as  relates  to  the  injunction  obtained  by  Mr. 
Neeld,  I  make  no  observation ; — I  mean  the  injunction  by 
which  the  proceedings  at  law  were  stayed,  and  I  make  no 
observation  on  it,  because  the  counsel  for  the  appellant 
distinctly  and  in  terms  admitted  that  that  injunction  ought 
to  be  continued.  The  only  question,  therefore,  which 
remains  to  be  considered  is  the  other  injunction,  by  which 
the  appellant  seeks  to  prevent  the  commissioner  from 
proceeding  with  his  award.  In  the  first  place  it  was 
stated  that  if  the  commissioner  should  proceed  with  his 
award,  the  appellant  fears  that  he  may  suffer  irreparable 
injury ;  for  the  award  when  made,  is,  by  the  3  &  4  Vict., 
d.  31,  final  and  conclusive,  to  shew  that  the  provisions  of 
the  statute  have  been  complied  with ;  so  that  though  at 
the  hearing  of  the  cause  the  Court  should  come  to  a  con- 
clusion different  from  that  which  this  Honse  now  entertains, 
the  consent  will  be  taken  to  be  binding,  after  the  award  is 
made,  according  to  the  terms  of  the  act  of  Parliament. 
That  was  an  argument  which  was  much  pressed  upon  us. 
But  the  argument  docs  not  apply  in  point  of  fact^  because 
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184S.        an-appeslto  the  Quarter  Sessions  lies  against  the  awnril, 

Ti^V^  f      ^^^  ^^  appeal  lies  also  with  respect  to  the  consents.     Hy 

Bbaitfort     the  act  of  Parliament  consents  are  not  conclusive,   the 

Nrbld        award  is  only  conclusive  evidence  that  conseiits  have  been 

given,  but  they  may  be  investigated  and  examined  upon 

an  appeal  against  the  avrard.     That  argument,  therefore, 

appears  to  me  to  fall  to  the  ground. 

But  then  it  is  said  that  this  injunction  ought  to  be  con- 
tinued until  the  hearing  of  the  cause,  because  the  Court 
may  take  a  different  view  of  the  case  upon  the  hearing, 
when  the  whole  evidence  in  the  cause  is  before  it.  Now, 
the  observation  which  I  make  in  answer  to  that  argument 
is  of  this  nature.  There  appears  to  me  to  be  no  dispute 
about  the  facts  of  the  case.  When  I  say  no  dispute  and 
no  controversy,  I  mean  that  the  dispute  and  controversy 
are  of  such  a  nature  as  to  satisfy  me  that  there  is  no  doubt 
respecting  the  facts.  All  the  main  facts  are  admitted 
either  in  the  affidavits  or  in  the  answer,  and  they  lead  mc 
to  the  result  which  I  have  stated'  If  that  be  so,  then  the 
sole  question  to  be  considered  upon  the  hearing  will,  in 
substance,  be  this — What  is  the  operation  of  this  consent 
in  point  of  law  ?  It  is  a  mere  question  of  law,  and  I  can- 
not anticipate  that,  upon  the  hearing  of  the  cause,  a  dif- 
ferent conclusion  will  be  drawn  by  the  Court  as  to  the 
question  of  law  from  that  which  your  Lordships  are  dis- 
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ficieiit  to  give  this  case  a  very  considerable  degree  of  im- 
portance. By  the  two  discussions  that  have  taken  place  on 
this  appeal,  very  ample  opportunity  has  been  given  for  the 
fullest  consideration  of  all  the  merits  of  this  case.  Upon  them, 
therefore,  we  have  now  to  decide.  I  begin  by  saying,  that 
whatever  miscarriage  may  at  one  period  of  the  argument  ap- 
pear to  have  existed,  in  respect  of  the  point  decided  in  the 
Court  of  Common  Pleas,  and  whatever  difference  we  might 
have  with  the  Court  below  upon  the  point  so  decided,  this 
case  does  not  bring  into  controversy  at  all  the  merits  of  the 
decision  of  the  learned  Judges  in  the  Court  of  Common 
Pleas.  If  we  differ  from  the  Vice  Chancellor,  and  agree 
with  the  Lord  Chancellor  in  the  judgment  given  in  the 
Court  below,  we  say  nothing  by  so  agreeing  in  the  slightest 
degree  impeaching  the  judgment  of  the  Court  of  Common 
Pleas;  for  it  appears  to  me  to  rest  entirely  upon  sound 
grounds,  and  1  wholly  go  along  with  it,  as,  I  believe, 
does  my  noble  and  learned  friend  who  last  addressed  your 
Lordships.  Upon  that,  therefore,  there  is  no  doubt. 
But  now  comes  the  question  as  to  the  right  conferred 
by  this  exchange  under  the  powers  of  the  act  of  Parlia- 
ment :  now  comes  the  question  with  respect  to  the  strict 
right  of  Mr.  Neeld  as  against  the  Duke.  And  two  mat- 
ters are  here  to  be  attended  to,  not  principally,  I  will  say, 
but  solely.  The  first  is  the  authority  under  which  Mr. 
fFedge  acted  upon  the  part  of  the  Duke  in  the  course  of 
this  transaction.  The  manner  in  which  that  authority 
wherewith  he  was  clothed  was  generally  given,  the  degree 
to  which  that  authority  was  limited  by  his  employer, 
the  Duke,  the  extent  to  which  any  limitation  affixed 
to  that  authority  was  communicated  either  to  the  commis- 
sioner or  the  other  party,  or  to  both ;  all  these  matters 
form  the  first  branch  of  this  case,  and  to  these  matters, 
therefore,  it  is  important  first  to  direct  our  attention.  But 
they  do  not,  in  my  view,  at  all  constitute  the  whole  of  the 
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1845.  case,  and  I  shall  presently  have  occasion  to  remark,  how 
Doke'of  ^^^  ^  should  be  disposed  to  stop  short  of  that  decision 
Bbaupobi  below,  if  the  whole  of  the  case  rested  there.  Before 
NccLi).  coining,  therefore,  even  toenunci&te  the  second  proposition, 
I  apply  myself  to  the  first.  Now  it  appears  indisputable — 
for  it  is  a  matter  on  which  the  answers  and  the  affidavits 
on  both  sides  agree — that  Mr.  fTedge  was  generally  in  the 
service  of  the  Duke,  that  that  was  his  employment  and  his 
Hrelihood.  Secondly,  it  appears  that  he  was  employed  as 
the  agent  of  the  Duke  in  respect  of  the  exchange,  the  parti- 
cular operation  iu  question ;  and  thirdly,  that  as  such  agent 
he  acted  on  the  part  of  the  Duke,  and  was  clothed  and 
appeared  to  be  clothed,  and  was  held  out  by  his  employer 
as  being  clothed,  with  a  general  authority  to  represent 
him  in  this  transaction.  All  this  is  clear,  and  upon  this 
we  have  no  doubt,  and  there  is  no  controversy. 

But  now  we  come  to  the  more  dehatcable  part  of  the  case, 
which  was  as  to  the  instructions  given  by  the  Duke  to  Mr. 
fFedge,  and  how  far  those  instructions  were  secret  or  were 
patent  and  disclosed.  It  is  not  deuicd  on  the  other  side 
that  the  Duke's  assertion  is  well  grounded,  to  the  effect  of 
his  having  limited  Mr.  Wedge  by  particular  instructions 
that  he  would  have  "  wood  for  wood."  He  did  not  object 
to  exchan^ng  Dunley  Gorse,  but  he  objected  to  ex- 
changing it  unless  that  which  was  the  matter  to  be  ex- 
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Now  comes  the  question,  however,  and  the  material 
question,  how  far  this  limitation  of  fFedge's  authority  was 
kept  concealed  between  the  Duke  and  Mr.  fVedge — I  do 
not  mean  intentionally — concealed  or  kept  secret  with  any 
design  of  deception — but  how  far  it  was,  in  point  of  fact, 
disclosed,  or  how  far  it  was,  in  point  of  fact,  kept  undis- 
closed. First,  Francis  Wedge  says  he  told  it,  or  meant 
to  tell  it,  to  the  commissioner,  but  the  commissioner  posi- 
tively and  distinctly  denies  that  any  such  communication 
was  made  to  him.  When  you  see  two  parties  conflicting 
together  in  their  account  of  the  same  matter,  you  naturally 
inquire  first  of  all  who  the  two  parties  are,  and  which  is 
most  likely  to  be  mistaken ;  you  next  inquire  how  this  par- 
ticular conflict  and  controversy  of  statement  arises,  and 
then  you  may  perchance  find  that  the  two  which  are  appa- 
rently in  conflict  are  somewhat  reconcileable,  and  that  is 
always  a  more  agreeable  and  more  safe  conclusion  to  come 
to  than  to  attribute  falsehood  to  either  party. 

Now  the  two  parties  here  are  Francis  fFedge^  the  agent 
of  the  Duke,  who,  without  any  impeachment  of  his  respect, 
ability,  must  be  admitted  to  be  in  a  peculiarly  delicate 
situation,  for  he  is  in  the  situation  of  being  the  person 
who  from  beginning  to  end  has  beeu  the  cause  of  the  dif- 
ficulties which  have  occurred  to  his  employer,  it  being  un- 
deniable that  if  Francis  Wedge  got  his  instructions,  if  he 
was  distinctly  aware  that  Dunley  Gorse  was  only  to  be 
exchanged  for  wood,  it  was  a  fault,  a  negligence,  an  over- 
sight of  him,  Francis  Wedge,  that  he  did  not  take  care  to 
leave  no  doubt  upon  this  question  in  the  minds  of  others. 
Now  that  always  gives  a  leaning  to  men,  even  to  honest 
and  correct  men — it  attracts  always  a  sort  of  feeling,  it 
lends  a  colour  to  the  evidence  which  a  man  gives,  when,  by 
means  of  his  own  statement,  he  vindicates  himself,  and 
escapes  from  a  censure— the  censure  generally  a  complaint 
on  the  part  of  his  employer.  That  is  the  first  observation 
which  I  make,  and  that,  therefore,  is  in  favour  of  the 
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account  given  by  the  commissioner  who  laboured  under  iin 
such  bias,  and  who  was  not  likely  to  give  any  such  colour 
to  his  account. 

But  the  second  observation  which  I  make,  and  which  I 
have  already  adverted  to,  refers  to  the  nature  of  the  aup- 
posed  contradiction  between  the  parties,  and  I  do  not,  any 
more  than  my  noble  and  learned  friend  has  done,  find 
that  there  is  any  such  complete  contradiction.  If  Mr. 
F)rancis  fFedge  had  said  distinctly  and  articulately — *'  I 
swear  that  I  told  the  commissioner  so  and  so,  that  I  was 
limited  to  wood  for  wood,"  and  the  commissioner  had  said 
"  I  swear  that  Mr.  Francis  ffedge  never  told  me  that  he 
was  limited  to  wood  for  wood  by  his  instructions,"  it  would 
have  been  a  much  more  difficult  thing  to  deal  with  the 
contradiction.  But  I  do  not  find  that -that  is  what  Mr. 
fVa/icis  Wedge  says, — he  says  "  I  swear  that  1  said  it  to 
the  commissioner,  or  in  his  hearing."  Now  that  may  very 
easily  he  answered  by  the  other  partj',  and  the  effects  of  it 
defeated  without  any  direct  contradiction  occurring,  for 
the  other  party  may  very  easily  say — "  I  never  heard  any 
thing  of  the  kind,"  and  both  may  be  equally  correct  in 
their  swearing,  both  may  be  equally  correct  in  regard  to 
the  honesty  of  their  depositions,  and  both  may  be  equally 
correct  in  regard  to  the  accuracy  of  their  recollection,  be- 
cause it  may  be  perfectly  true  that  Mr.  Francis  fVedge 
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lip  and  told  it  to  the  commissioner ;  ))e  ought  to  have 
taken  care  that  the  commissioner  had  a  distinct  knowledge 
of  a  restriction  so  important;  he  ought  to  have  taken 
care,  in  my  opinion,  so  to  put  it  in  writing  aff  that  the 
commissioner  should  have  been  in  possession  of  the  constat 
of  the  instructions,  and  that  it  should  not  rest  on  parol  at 
all :  Litera  scripta  manet ;  he  ought  to  have  left  it  in 
writing,  lliat  is  the  result  of  the  observations  one  makes 
upon  the  depositions  as  to  this  apparent  conflict  of  evi- 
dence upon  the  question  of  fact ;  for  it  is  not  a  real  con- 
flict, and  that  is  the  conclusion  to  which  one  comes  as  to 
the  conduct  of  Mr.  fFedge  in  this  particular.  Had  he 
pursued  a  different  course  in  this  matter,  there  would  not 
have  been  any  doubt  upon  the  matter ;  ^d  this  question 
could  not  have  arisen..  He  has  not  done  so;  and  the 
result  of  his  not  doing  so  is,  that  this  dispute  has  occurred, 
and  that  we  have  now  to  adjudicate  upon  it. 

Such,  therefore,  being  *my  opinion  upon  the  first  point, 
namely,  that  Mr.  fFedge  being  clothed  with  a  general 
authority,  limited  by  a  private  instruction,  that  instruction 
not  being  conveyed  either  to  the  commissioner  or  to  the 
other  party,  the  question  is,  what  results  from  this  in 
respect  to  the  exchanges  for  which  he  is  acting  upon  in- 
structions so  restricted,  and  thus  left  uncommunicated. 
If  the  whole  case  had  rested  here,  I  should  not  have 
been  prepared  to  give  a  clear  opinion  in  favour  of  the 
decree  below,  which  rests  upon  the  validity  of  this  trans* 
action,  that  is  to  say,  either  its  validity  in  itself  (for  upon 
this  point  I  entirely  agree  with  my  noble  and  learned 
friend),  or  at  all  events  such  validity  as  might  have  been 
given  to  it  in  equity,  from  the  conduct  in  point  of  law 
which  had  been  held  by  the  parties.  It  is  not  neces- 
sary for  me  to  consider  what  would  have  been  the  result, 
if  these  transactions  had  rested  here  and  gone  no  fur- 
ther. I  am  not  going  to  discuss  whether  it  is  possible, 
though  I  have  a  very  strong  opinion  that  it  is  not  pos- 
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sible  for  an  ogent  to  aell  a  man's  estate,  or  to  Bell  his 
lands,  where  there  is  no  authority  given  to  him  to  do 
so ;  but  that  is  not  the  case  here.  It  does  not  re8t 
upon  Mr.  Wedge's  proceedings,  or  upon  his  authority, 
whether  general  or  restricted  ;  but  it  rests  upon  the 
authority  of  the  Duke  himself  interposed  in  the  transac- 
tion, which  is  the  second  point  in  the  cause,  and  which  I 
am  now  goinf^  to  advert  to. 

The  Duke  knew  that  Mr.  Wedge  was  acting  as  his 
t^nt :  the  Duke  knew  that  he  had  clothed  that  person 
with  a  general  authority  to  represent  him  in  this  negocia- 
tioQ :  the  Duke  knew,  no  doubt,  that  he  had  lied  up 
Wedge's  hands  by  a  particular  instrucdon,  and  Wedge 
ought  to  have  taken  care  that  that  instruction  was  com- 
municated to  those  before  whom  he  appeared  clothed 
with  a  general  authority,  which  inBtnicUon  nut  being 
communicated,  would  leave  him  clothed  with  an  absolute 
authority.  But  be  that  as  it  may,  it  does  not  rest  there, 
because  the  Duke  communicated,  through  Mr.  Wedge,  to 
the  other  party,  or  the  commissioner,  I  care  not  which,  a 
paper  contuning  a  statement  of  the  exchange,  which 
paper  being  signed  by  him  would  convey  that  authority, 
not  by  implication,  not  through  his  agent,  and  not  by 
facts  and  circumetances,  but  by  direct  authority  from 
himself,  and  under  his  own  hand. 
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being  held  to  have  looked ;  and  if  he  either  shuts  his  eyes,         1845. 
or  carelessly  sees,  he  shall  not  be  allowed  in  a  Court  of      DuJtcof 
Law  or  Equity  to  say,  "  It  is  a  mistake — I  never  knew     Beaufort 
it,"  because  he  might  have  known  it,  and  he  ought  to       Nebld. 
have  known  it ;  and  if  he  signs  his  name,  and  could  have 
looked,  and  did  not  look,  still  he  is  bound  by  his  act. 

Therefore,  I  do  not  see  how  it  is  possible  that  we  can 
absolve  the  Duke  from  the  legal  and  equitable  effects  of 
having  signed  his  name  to  that  instrument,  and  how  we 
can  allow  him,  after  he  has  signed  his  name,  to  say  that  his 
agent  was  exchanging  land  without  his  authority ;  for  it 
was  not  his  agent  who  was  exchanging  the  lands  without 
his  authority,  it  was  he  that  was  ratifying  the  exchange, 
and  till  he  examined  and  saw  what  he  was  about,  he  ought 
not  to  have  signed  or  ratified ;  but  as  he  has  done  so,  he 
must  be  held  to  be  bound  by  what  he  has  done. 

These  arc  the  whole  facts  and  circumstances  of  the 
argument  which  belong,  in  my  opinion,  to  this  case ;  and 
they  leave  me,  without  any  hesitation,  in  the  position  of 
being  bound  to  affirm  the  decision  of  the  Court  below. 
With  respect  to  the  first  injunction  there  is  no  question. 
The  only  question  is  with  respect  to  the  second. 

The  other  topic  to  which  my  noble  and  learned  friend 
has  adverted  I  need  not  repeat  any  observation  upon, 
because  that  is  disposed  of  by  the  present  decision.  The 
same  grounds  which  have  been  taken  now  must  be  the 
grounds  on  which  the  case  will  hereafter  have  to  be  dealt 
with ;  the  same  arguments  will  arise,  and  the  same  facts 
will  be  stated  on  either  side ;  and,  therefore,  as  we  can 
see  no  reasonable  doubt  upon  this  case,  we  are  now  really 
disposing  of  the  whole  question. 

With  respect  also  to  what  my  noble  and  learned  friend 
said  of  the  irremediableness  of  the  case  not  existing  at  all, 
I  entirely  concur  in  that  statement. 

Upon  tliese  grounds,  and  without  adduig  anything 
further,  except  apologising  for  going  so  much  at  length 
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1845.  into  the  case  after  the  opinion  delivered  by  my  noble  and 

Dike  of  'earned  friend,  1  entirely  concur  in  every  particular  with 

BsAuroHT  iiita,  that  the  order  of  the  Court  below  upon  the  two 

Nbild.  injunctions  ought  to  be  affirmed. 

Lford  Campbell. — Agreeing  entirely  with  the  view  of  the 
case  taken  by  my  two  noble  and  learned  friends  who 
have  preceded  me,  1  have  but  very  few  observations  to  add 
to  those  which  your  Lordships  have  already  heard.  1  do 
not  feel  it  incumbent  at  all  to  enter  into  the  facts  of  the 
case,  which  have  been  stated  so  fully,  so  clearly,  so  luddly, 
and  so  correctiy  by  my  noble  and  learned  friend  on  tlie 
woolsactc. 

With  regard  to  the  first  injunction — that  obtained  by 
Mr.  Neeld  against  the  Duke  oi  Bcaufurl — I  must  own 
that  I  never  entertained  the  slightest  doubt ;  and  down  to 
this  moment  1  have  not  been  able  to  leam  on  what 
ground  his  honour  the  Vice  Chancellor  of  England  dis- 
solved that  injunction. 

I  entirely  agree  with  the  decision  of  the  Court  of  Com- 
inon  Pleas.  I  think  that  that  Court  rightly  held  that  tlic 
legal  estate  was  still  in  the  Duke,  and  that  the  ejectment 
was  maintainable.  But  that  being  so,  how  the  Duke, 
after  what  had  been  done  by  Mr.  ffedge,  his  agent,  and 
after  the  consent  signed  by  bis  own  band,  and  after  the 
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and  after  a  very  anxious  consideration  of  all  the  cir- 
cumstances, I  now  come  to  a  clear  and  satisfactory  opinion 
that  that  injunction  ought  to  be  dissolved,  and  that  the 
decree  of  Lord  Chancellor  Cottenham  ought  to  be 
affirmed. 

The  question  really  is,  whether  the  Duke  of  Beaufort 
had  a  right  to  come  to  ask  for  the  interference  of  a  Court 
of  Equity ;  for  it  must  now  be  recollected  that  he  is  the 
actor.  He  comes,  and  he  solicits  the  interposition  of  a 
Court  of  Equity  in  his  favour. 

Now  there  can  be  no  doubt  that  Francis  Wedge  was  his 
agent  for  the  inclosure  and  for  the  exchange.  He  was  his 
general  agent  for  these  purposes.  The  secret  limitation 
imposed  by  him  on  the  authority  of  his  agent,  uncommu- 
nicated  to  the  other  side,  goes  for  nothing.  I  have  no 
doubt  in  the  world  that  the  Duke  did  impose  that 
limitation  on  Mr.  Wedge's  authority.  That  is  a  matter 
between  Mr.  Wedge  and  him,  and  it  is  wholly  immaterial 
to  Mr.  Neeld. 

But  then  we  come  to  the  consent,  which  was  signed  by 
the  Duke's  own  hand ;  and  at  that  time  again  I  believe 
what  the  Duke  says,  that  he  was  ignorant  of  what  he  was 
doing.  Because  he  is  a  man  of  unblemished  honour,  I 
have  no  doubt  that  everything  he  says  is  strictly  and  cor- 
rectly true.  But  he  has  the  means  of  knowing ;  he  wil- 
fully shuts  his  eyes  (I  do  not  say  that  offensively  at  all), 
with  the  means  of  knowledge  within  his  power;  and 
it  being  his  duty  to  have  ascertained  the  fact,  can  he  be 
heard  to  say,  "  I  was  ignorant ;  relieve  me  from  the  effects 
of  the  mistake  which  I  have  made.'' 

The  learned  counsel  for  the  appellant  cited  a  great  many 
cases,  which  are  perfectly  well  decided,  to  shew  that,  where 
the  interposition  of  a  Court  of  Equity  is  asked  against  a 
man  who  has  fallen  into  a  mistake,  it  will  not  interpose. 
There  may  be  certain  cases  in  which  equity  will  not 
consider  him  bound  by  that  which  he  has  done  under  a 
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1845.         mistake.     But,  notwithstanding  Mr.  Timer's  great  Icani' 
Duke  of       '"S*  industry,  and  research,  he  could  point  out  no  ca»e  In 
BiAuroKT     which  a  Court  of  Equity  had  been  successfully  asked  to 
NiKLD.       interpose  in  favour  of  a  man  who  wilfully  was  ignorant  of 
that  which  he  ought  to  have  known — a  man  who,  with- 
out exercising  that  diligence  which  the  law  would  expect 
of  a  reasonable  and  careful  person,  committed  a  mistake, 
in  consequence  of  which  alone  the  proceedings  in  Court 
have  arisen.     No  such  case  is  to  be  found ;  and  it  would 
be  a  reproach  to  the  law  if  there  could  bave  been  such  a 
decision. 

I  must  now,  therefore,  consider  the  case,  as  in  the  same 
situation  as  if  the  Duke,  without  the  interposition  of  Mr. 
Wiedge,  bad  transacted  the  whole  of  this  affair  personally, 
and  bad  given  his  consent  to  the  exchange,  with  the  full 
knowledge  that  Dunley  Gorse  was  named.  Then,  if  that 
be  so,  can  he  come  to  a  Court  of  Equity  and  say,  The 
legal  estate  is  not  transferred,  the  consent  is  inoperative, 
there  is  some  irregularity  in  it  ?  Could  he  come  to  a 
Court  of  Equity  and  say  that,  after  having  given  his  con- 
sent in  that  manner,  with  the  knowledge  of  all  the  facts, 
and  with  a  part  performance  of  that  agreement  into  which 
he  had  entered  ?  He  clearly  could  not.  If  he  could  not, 
having  transacted  that  aff^r  personally,  he  can  as  little  do 
BO  baring  transacted  it  by  bis  agent,  and  be  himself  having 
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ships  arc  just  in  as  good  a  situation  now  to  come  to  an         1845. 
opinion   as  you  could  be  on  the  hearing,  and  there  is       nnkT'  f 
no  question  that  can  possibly  arise  upon  the  hearing  that    BgAUPORT 
you  may  not  satisfactorily  now  dispose  of.     It  seems  to       Neeld. 
me,  therefore,  that  the  just  view  of  the  case  is  taken  by 
my  noble  and  learned  friend,  and  that  this  decree  ought 
to  be  affirmed. 

With  regard  to  the  argument  that  was  relied  on,  that 
the  Duke  was  only  tenant  for  life,  we  have  nothing  to  do  with 
that  whatever.  No  other  parties  are  before  us  as  plaintiffs. 
It  might  have  been  a  very  different  case  if  the  trustees  or  the 
remunder-men  had  filed  their  bill  and  asked  for  an  injunc* 
tion.  But  how  that  might  have  been  I  do  not  at  present 
undertake  to  say.  I,  therefore,  think  that  this  decree 
ought  to  be  affirmed.  I  have  no  doubt  that  every  thing 
that  the  appellant  says  is  perfectly  correct.  I  have  no 
doubt  that  he  gave  those  instructions  to  his  agent.  I 
have  no  doubt  that,  in  point  of  fact,  he  was  in  ignorance 
when  he  signed  the  consent.  But  that  is  wholly  unavail- 
ing in  the  consideration  of  this  case,  and  he  must  pay  the 
penalty  for  any  neglect  of  his  agent,  and  for  any  neglect 
of  his  own. 

Lord  Cottenham. — My  Lords,  the  grounds  upon  which 
I  made  the  order  appealed  from  were  so  fully  stated  by 
nie  upon  that  occasion,  that  I  should  not  have  thought  it 
necessary  to  say  anything  more  in  explanation  of  them,  had 
it  not  appeared  to  me  that  those  grounds  were  in  the 
first  argument  at  your  Lordships'  bar  very  much  misap- 
prehended. 

The  first  argument  at  the  bar  was  principally  directed 
to  shew  that  the  paper  signed  by  the  Duke  was  not  such 
a  consent  in  writing  as  the  act  required,  and  that  there 
were  other  acts  of  the  commissioners  under  the  act  which 
were  not  regular,  and  would  invalidate  the  award  he  pro- 
posed to  make. 
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1845,  My  order  proceeded  upon  grounds  totally  dititinct  from 

Duke  of  ^"y  ^^^^  considerations,  and  was  founded  upon  a  priii- 
BiAUFORT  ciple  which  I  conceive  to  be  of  the  highest  iniportatice  in 
NiBLD.  the  administration  of  equity,  and  which  the  first  argu- 
ment of  the  appellant  upon  the  point  of  law,  however  con- 
clusive, would  not  affect.  The  order  made  in  the  Duke's 
suit  was  upon  his  application  to  restrain  the  commissioner 
from  making  any  award  founded  upon  the  consent  in 
question,  or  in  any  way  affecting  the  piece  of  woodland, 
called  Dunley  Gorse :  that  is,  he  asked  the  Court,  upon 
certain  grounds  of  equity  alleged,  to  protect  him  against 
the  legal  operation  of  the  proposed  award,  or  at  least 
against  the  inconvenience  in  which  making  the  award 
might  involve  him.  What  errors  there  may  have  been  iu 
the  proceeding,  or  what  grounda  there  were  for  doubting 
the  legal  effect  and  operation  of  the  award  when  made, 
i  thought,  and  still  think,  immaterial  for  the  purpose  of  dis- 
posing of  the  application  for  an  injunction,  if  the  Duke  had 
not  shewn  good  equitable  grounds  for  the  interference  of 
the  Court. 

The  grounds  on  which  he  relied  were  simply  these  i 
that  he  was  willing  to  exchange  Dunley  Gorae  for  other 
land  belonging  to  Mr.  ^eeld,hat  that  he  was  only  willing 
so  to  consent,  if  he  could  get  woodland  in  exchange  for 
Dunley  Gorse,  and  that  he  prohibited  Mr.  Wedge,  his 
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ment  that  Mr.  Neeld  should  have  Dunley  Gone  in  ex- 
change for  other  lands  of  his  to  be  given  up  to  the  Duke^ 
and  which  the  commissioner  proposed  by  his  award  to 
cany  into  effect.  Possession  was  taken  of  the  lands  so 
made  the  subject  of  exchange,  and  other  acts  of  part-per- 
formance occurred,  amply  sufficient  in  an  ordinary  case  to 
dispense  with  the  necessity  for  the  contract  being  in 
writing  under  the  Statute  of  Frauds* 

The  Duke  seeks  to  be  relieved  from  the  consequences  of 
this  transaction,  and  has  brought  ejectment  for  the  pur- 
pose of  recovering  possession  of  Dunley  Gorse.  But  the 
only  equity  he  sets  up  is  that  Mr.  Wedge  acted  contrary 
to  his  instructions  in  accepting  any  land  but  woodland  in 
exchange  for  Dunley  Gorse  :  for  it  is  not  disputed  that  he 
did  authorise  him  to  exchange  Dunley  Gorse,  though  he 
adds  that  it  was  only  to  be  exchanged  on  the  terms  of 
wood  for  wood.  The  question  is  whether  any  equity  can 
be  founded  upon  such  private  instructions  limiting  the 
actual  meaning  of  the  consent  he  signed. 

It  is  true  that  this  paper  was  not  addressed  to  Mr* 
fFedgey  but  it  was  a  written  declaration  and  a  professed 
authority  for  exchanging  Dunley  Gorse  for  other  land, 
without  any  restriction  as  to  its  quality,  referring  the 
selection  to  the  discretion  of  the  commissioner.  This 
paper  was  sent  to  Mr.  fFedge,  and  by  him  delivered  to 
the  commissioner.  The  agency  of  Mr.  Wedge  in  arrang- 
ing the  exchange  on  behalf  of  the  Duke  is  not  disputed, 
and  although  the  paper  was  addressed  to  the  commis« 
sioner,  the  Duke  admits  that  the  detail  of  the  arrange- 
ment was  to  be  settled  by  Mr.  Wedge ^  whose  settlement 
would,  of  course,  be  adopted  by  the  commissioner  so  far  as 
concerned  the  Duke.  The  paper,  therefore,  must  be  of 
the  same  effect  as  if  it  had  been  a  direct  authority  to  Mr. 
Wedge.  That,  however,  is  not  material,  as  it  cannot 
affect  the  present  question  whether  Mr.  Wedge  or  the 
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commissioner  be  considered  us  having  acted  on  behalf  of 
the  Duke  in  the  agreement  with  Mr.  Neeld. 

ThiiB  then  there  is  an  agreement,  entered  into  by  an 
agent,  having  in  his  hand  a  written  authority  from  the 
principal,  iu  terms  clearly  justifying  the  contract  into 
which  he  was  entering.  The  fact  of  Mr.  Wedge  having 
agreed  to  the  exchange,  and  of  the  commissioner  having 
adopted  it,  is  not  in  dispute.  The  commissioner  allotted 
to  the  Duke,  in  exchange  for  Dunley  Gorse,  other  land 
which  he  considered  desirable  for  him,  forming  that  opi- 
nion by  the  suggestion  and  under  the  advice  of  the  Duke'a 
agent.  If  the  principal  be  entitled  to  the  assistance  of  a 
Court  of  Equity  to  be  relieved  against  a  contract  so  entered 
into,  upon  the  ground  that  he  had  previously  instructed 
bis  agent  not  to  enter  into  a  contract  except  under  cir- 
cumstances which  did  not  occur,  and  to  which  no 
reference  appeared  upon  the  face  of  the  authority,  then 
the  ground  upon  which  the  order  was  made  falls.  But 
I  hold  it  to  be  quite  clear  that  the  principal  has  no  such 
equity. 

In  Martyn  v.  Kittgsly  (n)  a  scrivener  who  had  been 
intrusted  with  the  custody  of  a  bond,  received  the  money 
and  delivered  up  the  bond,  and  it  was  held  tliat  the 
obligee  was  barred.  (On  this  point  the  note  to  Roberta 
T.  Malthews  {£}  was  referred  to  by  hia  Lordship.)  In 
HamUto),  V.  Lord  Chmriamh  (r)    a   lease  rxeciitcd  by 
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have  been  migapprehended  in  the  first  argument  at  the        1845. 

®*''*  Duke  of 

The  principle  is,  I  conceive,  perfectly  plain  and  well  es-     Beaufort 

tablished  ;  and  can  there  be  a  question  as  to  whether  this  Nbe'ld. 
case  falls  within  it  ?  Did  not  the  paper  signed  by  the 
Duke  hold  out  to  all  who  might  negociate  with  Mr.  fPedgej 
or  the  commissioner,  reason  to  believe  that  the  Duke  was 
willing  to  take  any  land  that  might  be  agreed  upon  in 
exchange  for  Dunley  Gorse.  Having  given  this  general 
authority,  can  he  be  heard  to  say  that  this  authority  was 
limited  by  private  instructions  of  which  those  who  dealt 
with  the  agent  knew  nothing.  If  then  the  act  of  the  agent 
is  binding  on  the  principal,  and  the  contract  entered  into, 
though  by  parol,  was  accompanied  by  circumstances 
sufficient  to  take  it  out  of  the  Statute  of  Frauds,  upon 
what  ground  is  a  Court  of  Equity  to  interfere,  and  by 
injunction  to  restrain  the  further  progress  of  the  exchange 
agreed  upon  ?  If  there  are  legal  impediments  to  the  com- 
pletion of  the  contract,  it  may  not  be  possible  to  decree  a 
specific  performance.  But  that  can  be  no  ground  for 
relieving  the  principal  from  the  consequences  of  the  con- 
tract, whatever  they  may  be,  and  if  that  be  so,  the  order 
upon  Mr.  Neeld's  application  is  a  matter  of  course,  because 
in  this  view  of  the  case,  the  Court  will  not  permit  the  pos* 
session,  which  was  given  in  execution  of  the  contract,  to 
be  changed  pending  a  suit  for  its  completion. 

This  case  was  assimilated  to  orders  restraining  public 
companies  from  exceeding  the  powers  given  them  by 
their  acts.  I  am  not  disposed  to  restrict  the  exercise  of 
that  jurisdiction.  No  Judge  has  had  more  occasion  than 
myself  to  exercise  it.  But  it  proceeds  upon  a  principle 
quite  foreign  from  the  present  case.  There  is  not  in  this 
case  any  excess  of  jurisdiction.  Exchanges  of  old  in- 
closed lands  arc  within  the  very  terms  of  the  act ;  and  if 
the  commissioners  err  in  the  exercise  of  their  power,  an 
appeal  is  given  to  the  Quarter  Sessions.    This  remedy,  it 

u  2 
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1845.  was  contended,  waa  inadequate ;  and  it  waB  s&id  that  irre- 
Duke'cf  parable  injurj-  might  arise  to  the  Duke,  as  the  award  ia  by 
Bbaufoht  the  act  conclusive,  except  in  the  case  of  a  succeBsful  ap- 
Nbeld.  peal.  If  the  appeal  be  an  inadequate  remedy,  it  may  be 
equally  so  in  the  numerous  cases  in  which  the  act  of  Par- 
liament gives  such  an  appeal,  But  that  does  not  furnish 
any  ground  for  the  ititerferetice  of  a  Court  of  Equity;  if 
it  did,  the  object  of  the  act,  in  providing  a  speedy  termi- 
nation of  all  questions  whlcli  might  arise,  would  certunly 
be  disappointed.  I  did  not,  however,  intimate  any  opinion 
that  a  case  for  the  interference  of  a  Court  of  Equity  might 
not  arise,  if  brought  forward  by  proper  parties  ;  but 
merely  that,  after  what  had  taken  place,  the  Duke  could 
not  be  heard  in  a  Court  of  Equity  to  ask  to  be  relieved 
from  the  effect  of  the  exchange  which  had  been  agreed 
upon  by  his  agent,  which  is  the  whole  of  his  bill.  For 
although  it  does  allege  some  objections  to  the  proceeding 
of  the  commissioner,  the  only  prayer  is  relief  against  the 
consent  given.  If  the  contract  be  binding  upon  the  Duke, 
means  may  be  found  of  correcting  these  errors.  The 
Duke,  it  appears,  is  only  tenant  for  life ;  but  the  powers 
which  he  derives  under  the  act,  of  dealing  with  the  pro- 
perty, may  be  found  available  for  carrying  the  agreement 
into  effect.  That  will  be  seen  at  the  bearing  of  Mr.  Neeld's 
suit.     Certainly  these  difficulties  cannot  give  to  the  Duke 
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case  of  Mansford  v.  Jacobyxn  1843  (c).  The  plaintiff  there         1846. 
was  entitled  to  a  right  of  common  over  certain  waste       ^1[*  f 
lands.     Steps  had  been  taken  for  the  inclosure  of  this     Beaufort 
waste  under  the  Statute  of  the  6  &  7  Will.  4.     To  this       NeeLd. 
inclosure,  the  person  through  whom  the  plaintiff  claimed, 
objected  upon  the  ground  that  the  act  did  not  authorize 
the  inclosing  of  waste  lands.    But  after  consulting  counsel 
upon  that  point,  he  withdrew  his  opposition  and  signed 
the  resolutions  for  promoting  the  inclosure,  and  afterwards 
joined  in   several  proceedings  in  the  prosecution  of  it. 
And  upon  these  grounds  the  defendants  insisted  that  the 
plaintiff  was  estopped  from   disputing  the  inclosure,  and 
that  there  was  a  sufficient  binding  contract  to  establish  it. 
The  plaintiff,  nevertheless,  moved  before  the  Vice- Chan- 
cellor for  an  injunction  to  restrain  the  defendants  from 
dealing  with  the  allotments  which  had  been  made  to  them 
by  the  commissioner,  and  he  disputed  the  legality  of  the 
inclosure  under  the  act.    The  motion  was  refused,  with 
costs,  by  the  Vice  Chancellor,  and  afterwards  that  order 
was  confirmed  by  the  Lord  Chancellor,  the  former  saying 
that  whatever  might  be  the  legal  rights  of  the  parties,  as 
to  which  he  gave  no  opinion,  there  was  no  ground  of 
equity  on  which  the  plaintiff  could  ask  for  the  interposi- 
tion of  the  Court  in  his  favour. 

Now  if  the  Duke  oi Beaufort  was  bound  by  the  acts  of 
his  agent,  Mr.  WedgCy  and  of  the  commissioner,  to  which, 
with  the  Duke's  consent  in  their  hands,  they  induced  the 
defendant  to  become  a  party,  as  the  plaintiff  in  the  case 
referred  to  was  bound  by  the  acts  of  his  predecessor,  the 
two  cases  are  identical.  In  both  there  was  a  contract,  or 
a  dealing,  giving  to  the  defendants  an  equity  equivalent 
to  a  contract.  In  both,  the  question  of  law  affecting  the 
validity  of  the  inclosure  was  immaterial,  and  in  neither 
was  there  any  equity  for  the  interference  of  the  Court 
with  the  proceedings  in  furtherance  of  the  inclosure. 

{€)  Not  reported  from  either  Court. 
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184S.  Lord  Campbell. — My  Lords,  I  omitted  to  state  -what  I 

DukTof      meant  to  have  done,  that  I  do  not  at  all  doubt  the  juris- 

BiAuvoRT     diction  of  the  Court  of  Chancery  to  grant  an  injunction 

Nebld.       against  the  making  of  an  award  under  these  circumstances, 

if  a  proper  case  be  made  out ;  aud  I  do  not  yield  to  the 

argument  that  was  ui^d  at  the  Bar,  that  the  giving  an 

appeal  to  the  Quarter  Sessions  takes  away  the  jurisdiction 

of  the  Court  of  £quity.     I  have  no  doubt  at  all  that  the 

jurisdiction   of  that  Court  remains  untouched-  but   my 

opinion  Ib,  that  no  case  is  here  made  out  for  the  exercise 

of  it. 

Lord  CoUenham. — I  entirely  concur  in  the  observation 
of  my  noble  and  teamed  ftiend.  What  I  meant  was  this, 
that  the  supposed  inadequacy  of  the  remedy,  by  appeal  to 
the  Quarter  Sessions,  did  not  create  an  equity  to  entitle  a 
party  to  an  injunction  in  a  case  like  the  present.  There 
might  be  an  equity  independent  of  that. 

It  wu  ordered  tbat  the  appeal  be  diimiued,  uid  lliit  the  two  orders 
of  (he  Court  of  Cbancery  thereio  complained  of  be  affirmed ;  nod  it  was 
funher  ordered  thai  the  appellant  ihould  pay  the  reapoodcDi,  Mr. 
Neeld,  and  other  reapondentB,  all  Uic  costs  iocarred  bf  ihein  reipeci- 
irely,  Id  retpect  of  the  appeal— Lords'  Joarnali,  May  23,  184S. 
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IN  COMMITTEE  OF  PRIVILEGES. 


The  Wharton  Peerage.  1844. 

April  2/30. 

It  appeared  by  the  Parliamentary  pawns  of  36  H.  8,  and  1  Edw.  6,  ^**y  ^^»  ^1, 

that  a  writ  had  been  directed  to  '^  Thomas,  Lord  fFhartoti*^  for  each  jg^^ 

of  these  Parliaments  I  but  there  was  no  evidence  of  his  sitting  in  March  17 

either  of  them  or  of  the  writ  itself.    The  Journals  of  the  House  June  10, 

of  Lords  shewed  that  he  was  summoned  to,  and  sat  in,  the  Parlia-  *^^y  ^T>  ^^* 

ment  of  the  2d  of  Edw.  6,  and  subsequent  Parliaments.    Creation  ""^^  ^ 

of  baronies  by  patent  was  not  then  unusual ;  but  no  patent  or  re-  ^orony  m 

cord  or  other  trace  of  a  patent,  creating  the  Barony  of  Wharton  Creation  of  it 

could  be  found  :—  Evidence, 

Hbld,  that  the  said  Barony  was  created  by  writ  and  sitting  in  the  2d  Outlawry . 
of  Edw.  6,  and  was  descendible  to  heirs  general  (of  the  body). 

A  decretal  order  in  Chancery,  reciting  the  substance  of  the  bill  and 
answer,  is  admissible,  on  proof  of  pedigree,  to  ettablish  the  identity 
of  parties  to  the  suit. 

But  an  answer  alone,  though  sworn  but  not  filed,  is  not  admissible. 

Scotch  wills,  registered  in  the  Court  of  Session,  are  retained  there, 
and  if  it  is  necessary  to  prove  any  such  wills  in  England,  a  certified 
copy  is  given  out,  and  is  admitted  to  probate  in  the  English  Eccle- 
siastical Courts.  The  Lords  Committees  for  Privileges  will  not,  on 
claims  of  Peerage,  receive  such  copy,  unless  it  is  shewn  that  the 
original  will  cannot  be  produced. 

If  a  judgment  of  outlawry  stand  in  the  way  of  a  claim  to  a  barony  in 
abeyance,  although  it  is  clearly  erroneous,  the  committee  of  privi- 
leges cannot  overiook  it  or  reverse  it ;  but  the  claimant  must  apply 
to  the  proper  tribunal  for  its  reversal,  and  produce  the  judgment 
of  reversal  to  the  committee. 


Charles  Kemeys  Kemets  Tyntb,  of  Halswelly  in  the 
county  of  Somerset,  Esq.,  presented  a  petition  to  the 
Queen,  in  February,  1843,  praying  her  Majesty  "  to 
determine  the  abeyance  of  the  Barony  of  Wharton  in  his 
favour,  by  commanding  a  writ  of  summons  to  Parliament 
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1845.  to  be  issued  to  him  by  the  name  and  style  of  Baron 
^^  W^harton." 
Wbartdn  The  petition  stated,  in  substance  (a),  that  Sir  Thomat 
reeragc,  j^arttm.  Knight,  waa  summoned  to  Parliament  as  a 
Baron  of  the  realm,  by  writ,  in  the  36th  year  of  the 
reign  of  Henry  Vllf.  (1544).  and  to  other  Parlia- 
ments, in  the  reigns  of  Edward  VI.,  Mary,  and  Eliza' 
beth,  and  that  having  sat  in  divers  Parliaments  pursuant 
to  such  writs,  he  acquired  the  dignity  of  a  Baron  of  the 
realm  to  him  and  the  heirs  of  his  body :  that,  upon  his 
death,  in  the  year  1568,  bis  son  and  heir,  Thomat^ 
became  second  Lord  Wharton,  and  was  summoned  to,  and 
sat  in  Parliament  in  the  13th  and  14th  years  of  the  reign 
of  Elizaheth:  that,  on  his  death  in  1573,  his  son  and  heir, 
Phillip,  then  a  minor,  became  third  Lord  Wharton,  and 
was  summoned  to  Parliament  in  the  23d  of  Elizabeth,  and 
sat  in  that  and  divers  subsequent  Pariiaments,  until  the 
Ist  year  of  the  reign  of  Charles  I.  (1625),  when  he  died, 
having  had  issue  two  sons — namely,  George,  who  died  in 
1609  without  issue,  and  Sir  Thomas  Wharton,  wlto  died 
in  1623,  leaving  Phillip  Wharton,  his  eoa  and  heir,  who, 
being  also  the  heir  of  his  grandfather,  the  third  Lord,  on 
bis  death  became  fourth  Lord  Wharton,  and  was  sum- 
moned to  Parliament  in  the  15tb  of  Charles  L  (1639), 
and  sat  in  that  and  numerous  Parliaments,  down  to  the 
tinuinf  liis  death  iji  1095. 
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who,  on  his  father's  death,  became  fifth  Lord  Wharton —         1^^* 
and  Margarety  Mary^  and  Philadelphia^  the  2d,  3d,  and         The 
5th  daughters :  that  Margarets  issue  are  all  extinct :  that     Wharton 
Mary^s  issue  also,  by  her  first  husband,  are  extinct,  and 
that,  by  her    second    husband.  Sir  Charles  KemeySy  of 
Kevenmabfyy  in  the  county  of  Glamorgan^  Bart.,  she  was 
the  ancestrix  of  this  petitioner :  that  Philadelphia  mar- 
ried Sir  George  Lockhart,  of  Camwathj  in  Scotland^  and 
was  the  ancestrix  of  Baillie  Cochraney  Esq.,  and  of  Mrs. 
Aufrerey  other  coheirs  of  the  Barony  of  fFharton  :  that 
the  said  Phillip y  fourth  Lord  fFhartotiy  had,  by  his  third 
wife,  one  child,  who  died  without  issue  in  1689. 

The  petition  then  stated  that  the  said  ThomaSy  fifth 
Lord  Whartvny  was  summoned  to  and  sat  in  Parliament  in 
1696,  and  that  having,  in  1706,  been  created,  by  letters 
patent.  Earl  of  fFhartoUy  to  him  and  the  heirs  male  of  his 
body,  and,  in  1715,  Marquess  oi  Wharton  hnd  Malmesburyy 
with  the  same  limitation;  he  died  in  1715,  leaving  one 
son,  Phillipy  who  succeeded  to  all  his  honours,  and  two 
daughters,  Jane  and  Lucy :  that  the  said  Phillipy  second 
Earl  and  Marquess,  and  sixth  Baron  WhartoUy  was,  in 
1719,  created  Duke  of  Whartony  and  died,  without  sur- 
viving issue,  in  1731,  in  Tarragonay  in  Spain — having 
been  outlawed  for  high  treason  in  1729,  which  outlawry, 
as  the  petitioner  was  advised,  was  informal,  and  did  not 
affect  the  dignities  of  the  peerage — that  upon  his  death, 
without  issue,  all  his  honours  became  extinct,  except  the 
Barony  of  Whartony  which  then  fell  into  abeyance  between 
his  sisters,  the  said  Jane  (then  Lady  Jane  Holt)  and 
Lucy  (then  Lady  Lucy  Morrice)y  and  remained  in  abey- 
ance untn  the  death  of  Lucyy  without  issue,  in  1739, 
when  it  devolved  on  JanCy  but  she  did  not  assume  the 
title  in  consequence  of  its  having  been  supposed,  erro- 
neously, that  all  the  dignities  vested  in  the  Duke  were 
forfeited  by  the  outlawry :  that  on  Janets  death,  without 
issue,  in  I76I,  the  Barony  fell  into  abeyance  among  the 
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1845.         heirs  of  the  aforesaid  Elizabeth,  Afary,  and  PMladdplda, 
,^H~'         daughters  of  Phillip,  fourth  Lord  fFharton^  and  baa  cod- 
Whartoh     tinued  in  abeyance  ever  since  among  their  heirs. 

ecrage.  .j.^^^  petitioner's  descent  from  the  said  Jftuy  was  stated 

to  this  effect;  that  she  bad  by  her  said  husband  Sir 
C.  Kemeys,  one  son,  Charles,  and  two  daughters*  Joiie 
and  Maty ;  Charles  and  Mary  died  unmarried,  and  Jane 
survived  them,  and  married  Sir  John  Tynte  of  Halswell 
aforesaid,  Bart.,  and  had  issue  three  sons — who  all  died 
without  leaving  surviving  issue — and  one  daughter,  Jane, 
who  married  John  Hassetl,  Esq.,  and  left  issue  a  daughter, 
Jane,  who  married  John  Johnson,  of  Glaistoa,  in  the 
county  of  Rutland,  Esq. — who  and  lus  issue  assumed,  by 
royal  licence,  the  surnames  of  Kemeys  Z^n/e— and  the 
Biud  Jane  died  in  1825,  leaving  the  petitioner  her  s<mi  and 
heir. 

The  petition  was  referred  by  her  Mf^esty,  flirst  to  the 
Attorney  General,  and  afterwards,  with  his  report  thereon, 
to  the  House  of  Lords,  and  the  same  were,  by  the  House, 
referred  to  the  Lords  Committees  for  Privil^es. 

In  March,  1844,  and  before  the  Committee  of  Privil^^s 
sat  to  consider  the  said  petition,  Alexander  Dtmdas  Sots 
Cochrane  Jf^ishaTtBaillie,oiLamingloniDLanarkshire,\n 
Scotland,  presented  a  petition  to  her  Majesty,  praying  her 
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of  whom  died  in  vita  patris  et  sine  prole,  and  the  second,         1845. 
•lames  Lockhart^  assumed  the  name  of  fFisharty  was  a         ^^j^ 
Count  of  the  Roman  Empire,  and  died  in  1790 — having     Wharton 
been  twice  married — leaving  two  daughters,  namely,  Maria        «®'^®« 
Theresahjihe  first  marriage,  and,  by  the  second,  Marianne 
Matilda^  now  the  widow  of  Anthony  Aufrere,  late   of 
Hoverton,  in  the  county  of  Norfolk^  Esq.,  and  a  coheir 
of  the  said  barony  :     that  Maria  Theresa  married  Lieu- 
tenant General  Sir  Charles  Moss,  Bart.,  and  had  issue  a 
son,  who  died  without  issue,  and  a  daughter  Matilda  Moss 
Wishart,  who  married  Sir  Thomas  Cochrane,  and  died 
in  1819,  leaving  this  petitioner  her  son  and  heir. 

This  petition  also  was,  in  the  usual  manner,  referred  by 
her  Majesty  to  the  Attorney  General,  and  with  his  report 
thereon  to  the  House  of  Lords,  and  by  the  House  to  the 
said  Committee  of  Privil^es. 

At  the  first  sitting  of  the  committee  (in  April,  1844) ; 

The  Solicitor  General  (Sir  W.  Follett)  and  Sir  Harris 
Nicolas  appeared  for  Mr.  Kemeys  Tynte.  Mr.  Austin  ap- 
peared for  Mr.  Cochrane  Baillie.  (The  other  coheirs  did 
not  claim  the  barony,  nor  appear  by  counsel  or  agents, 
although  they  had  had  notice  of  the  claims  of  the  petition- 
ers). The  Attorney  General  (Sir  F.  Pollock)  attended 
for  the  Crown. 

Sir  W.  Follett  stated  the  case  for  the  first  mentioned 
petitioner : — 

This  is  a  claim  to  a  barony,  which  must  be  treated  as  a 
barony  created  by  writ,  followed  by  a  sitting  in  this 
House.  The  proof  on  this  part  of  the  case  will  not  be  diffi- 
cult. Sir  T.  Wharton,  the  first  baron,  held  an  office  of 
fi^reat  trust  under  the  Crown — Governor  of  Carlisle.  It 
can  be  shewn  that  he  was  addressed  by  the  Crown  under 
the  name  of  Sir  T.  fF/tarton  in  February,  36  Henry  VHI. 
(1544),  and  was  designated  in  another  public  document,  in 
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1845.         March  of  that  year,  by  the  name  of  "Bafon  fFhartan" 
The         In  the  interval  between  these  two  periods  the  creation  of  the 
Peerage.       barony  took  place.     Proof  will  be  given  that  search  has 
been  made  in  all  the  places  in  which  patents  of  that  date 
were  likely  to  be  found,  and  that  no  trace  of  any  patent, 
creating  this  barony,  can  be  discovered.    Evidence  will 
also  be  given  that  on  the  26th  November,  1548,  being  the 
second  year  of  the  reign  of  Edw.  VI.,  Baron  Wharton 
was  summoned  to,  and  sat  in  this  House  as  a  peer.    Upon 
this  evidence  it  is  submitted  that  according  to  the  authority 
of  the  cases  of  the  Vaux  Peerage  (c),  the  Braye  Peerage (rf), 
the  Camay s  Peerage  (c),  and  the  Hastings  Peerage  (/J, 
the  Barony  of  JFharton  must  be  deemed  to  have  been  a 
peerage  created  by  writ,  and  by  a  sitting  in  Parliament,  and 
therefore  descendible  to  the  heirs  general  of  his  body. 

The  pedigree  will  be  easily  proved,  and  the  only  difficolty 
apprehended  in  the  way  of  making  out  the  claim  arises 
from  the  fact  that  an  outlawry  for  treason  issued  agiunst 
the  last  Baron  Whartofij  who  had  also  been  created  Duke 
of  Wharton^  but  this  outlawry  is  in  many  most  material 
respects  defective,  and  must  be  set  aside. 

Several  witnesses  were  then  examined,  and  all  stated 
that,  after  most  diligent  searches  in  the  various  reposito^ 
ries  for  the  custody  of  public  instruments,  they  did  xao^ 
discover  a  patent  creating  the  Barony  of  Wharton,  or  an  3^ 
enrolment  or  other  evidence  of  such  a  patent.    The3^ 
found  many  patents  creating  other  peers  in  the  reign  C^^ 
Henry  VIII.     Neither  did  they  find  any  special  writ,  (^^ 
enrolment  of  such  writ  of  summons  in  that  reign,  to  Lor^^ 
Wharton;  the  \vrits  of  that  time  were  not  preserved 
bat  two  Parliamentary  Pawns  {g)  of  the  36th  of  Hmr0^ 

(0  Vol.  v.,  ante,  p.  626.  (e)  Vol.  VI.,  ante,  p.  789. 

((/)  Vol.  VI.,  ante,  p.  757.  (/)  Vul.  VIIL,  ante,  p.  H4. 

{g)  "  It  became  a  practice  about  the  time  of  King  Hen.  8,  when   ^^ 
Parliament  was  to  be  called,  for  the  clerks  of  the  Petty  Bag  Office  t 
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VIII.,  and  1st  Edward  VI.,  were  in  existence,  in  each  of         1945, 

which  appeared  the  name  of  Thomcis^  Lord  Wharton  ;  and         ^ZT* 

The 

it  appeared  hy  the  Lords'  Journals  that  he  was  present     Wharton 

among  the  peers  in  the  Parliaments  of  the  2d  and  6th  of      P^«'«g«« 

Edward  VI.,  and  of  the  6th  and  6th  of  Philip  and  Mary^ 

and  that  he  had  leave  of  absence,  and  appointed  proxies, 

in   several  other   Parliaments   of  these   reigns   and  the 

reign   of  Elizabeth.     It  further  appeared,   by  the   said 

journals,  that  Phillipy  the  second  Lord  Wharton^  sat  in 

the  House  in  several  Parliaments  of  the  last  mentioned 

reign.     The  sittings  of  the  succeeding  Lords  Wharton 

in    the    House    were   proved    by  the    contemporaneous 

journals. 

A  great  many  parish  registers,  monumental  inscrip- 
tions, inquisitions,  wills,  and  grants  of  administrations, 
were  produced  to  prove  the  petitioner's  pedigree.  No 
question  arose  on  them. 

The  following  points  arose  in  the  course  of  the  evidence 
on  the  admissibility  of  other  documents : — 

A  decretal  order  in  Chancery,  made  in  1699,  in  a  suit 
between  Sir  C.  Kemeys  and  Dame  Mary^  his  wife,  plain- 
tiifs,  and  Sir  «/.  Thomas  and  others,  defendants,  and  in  a 
cross  suit  between  the  same  parties,  was  offered  in  evi- 
dence to  prove  the  identity  of  Dame  Mary  Kemeys^  and 
other  parties,  to  those  suits. 

The  Lord  Chancellor  expressed  a  doubt  whether  the 
decree  was  admissible  for  that  purpose,  without  the  bills 
and  answers  being  also  produced. 

Mr.  Kelly  (g)  said  the  bills  and  answers  were  fully 

Chancery,  in  pursuance  of  a  warrant  from  the  Lord  Chancellor,  to 
prepare  a  schedule,  in  which  were  set  down  the  forms  of  the  writs  to 
be  issued  to  the  Peers,  and  the  names,  style  and  title  of  the  persons  to 
whom  such  writs  were  to  be  sent,  which  are  called  Parliamentary 
Pawns." — Cruise  on  Dignities,  261. 

ig)  At  and  from  the  second  sitting  of  the  committee,  oi  the  30th 
April,  1844,  Mr.  Kelly  was,  with  Sir  H,  Nicolas,  for  Col.  Tynte,  in 
place  of  Sir  W,  FoUett,  who  became  Attorney  General,  on  the  promo- 
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I84S.        redted  in  this  decree ;  it  appeared  to  be  grounded  on  the 

X^         adniissions  in  lJieiuiBwer8,shewingthat  tlie  stud  DameJfoiy 

Wharton     —who  is  the  anceatrix  of  the  plaintiff,  being  a  daughter  of 

eerage.      ^^^  fourth  Lord  Wharton — had  been  firat  married  to  a  Mr. 

Thomat,  and  after  his  death  she  married  Sir  C.  Kemet/s.    It 

is  submitted  that  a  decree,  containing  the  whole  substance  of 

the  bill  and  answer,  is,  under  the  circumstances,  admissible. 

The  decree  was  received  (A). 

In  order  to  prove  the  relation  between  different  mem' 
ben  of  the  family  of  Kemeys,  so  as  to  substantiate  part 
of  the  pedigree,  a  private  act  of  Parliament,  enabling 
them  to  sell  certain  estates  and  descTibiog  the  relation- 
ship,  in  the  recitals,  was  offered  in  evidence. 

Mr.  Kelly. — This  declaration  of  their  relation,  by  the 
act  of  the  legislature,  is  admissible  as  proof  of  the  fact. 

The  Lord  Chancellor. — It  is  very  strong  proof ;  for  it 
IB  the  well  known  practice  of  this  House  not  to  allow  the 
insertion  of  such  a  statement  in  the  recitals  of  a  private 
act  of  Parliament,  unless  the  truth  of  that  statement  has 
been  previously  proved  to  the  satisfaction  of  the  Judges, 
to  whom  the  bill  has  been  referred. 

The  answer  was  received. 

An  answer  in  a  suit  in  Chancery  was  offered  as  evi- 
dence to  prove  a  part  of  the  pedigree.  The  answer  was 
offered  as  a  statement  by  members  of  the  family  respect- 
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the  original  answer^  which  appeared  to  have  been  sworn         1845. 
but  never  filed.     The  parties  answering  claimed  to  be  ^^ 

heirs  at  law  and  members  of  the  family.  Wuarton 

The  Lord  Chancellor* — This  is  a  declaration  of  pedi-         ^''■S*- 
gree  to  support  an  actual  claim  of  right,  put  forward  by 
the  party  who  makes  the  declaration.     This  declaration^ 
too;  is  in  an  answer  which  was  never  filed.     It  cannot  be 
received  as  evidence  for  the  purpose  now  proposed. 

The  answer  was  rejected. 

Proof  was  oflfered  to  be  given  of  a  will  of  Sir  C.  Ross. 
It  was  proved  that  the  original  will^  which  had  reference 
principally  to  property  in  Scotland^  had  been  registered 
there ;  that  a  certified  copy  of  it  had  been  sent  to  Etig-- 
land,  and  that  on  that  certified  copy  probate  was  granted 
in  England.  The  certified  copy  of  the  will  was  produced 
from  the  Prerogative  Office  in  Doctors'  Commons ;  and 
it  was  proved  that  certified  or  office  copies  coming  from 
Scotland  were  in  every  way  treated  as  originals  ii^  the 
Prerogative  Office.  The  copy  now  produced  was  of  this 
kind,  and  was  taken  off  the  file  of  the  Prerogative  Office. 
It  was  also  proved  that  any  original  will,  proved  in  Scot^ 
landy  was  registered  in  the  books  of  the  Court  of  Session, 
and  was  never  given  back  to  the  parties,  but  that  the 
Court  did  allow  it  to  be  produced  in  the  hands  of  its  own 
officer,  whenever  it  was  required. 

On  objection  being  made  to  the  admission  of  the  copy, 

Mr.  Kelly  and  Sir  H.  Nicolas. — This  office  copy  is  ad- 
missible in  evidence.  The  Ecclesiastical  Court  here, 
\vhieh  is  the  tribunal  having  peculiar  jurisdiction  over 
wills,  has  treated  the  certified  or  office  copy  from  Scot^ 
land  as  an  original  will,  and  has  thus  admitted  its  authen- 
ticity. Scotland  is,  for  this  purpose,  a  foreign  country ; 
and  the  refusal  of  the  Court  of  Session  to  allow  the  parties 
ever  to  have  back  a  will  which  has  been  once  registered, 
must  be  taken  to  dispense  with  the  necessity  of  now  pro- 
ducing the  original  document. 


Feenge. 
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1846,  FAe  Lord   Chancetlar.-— Scotland   is    not    b  foici^ 

flig  country  as  to  the  House  of  Lords.     So  that  that  reason  is 

Vbakton  not  sufficient  for  u»  to  dispense  with  the  production  of  the 
wiil.  Neither  a  certified  copy  of  a  will,  nor  even  an  ex- 
amined copy  of  a  will,  is  evidence  in  this  House  (i)  on  a 
claim  of  peerage,  unless  you  prove  that  you  cannot  get 
theoriginalQ/).  The  evidence  here  shews  that  it  can  be  pro- 
duced in  the  hands  of  the  officer  of  the  Court  of  Session. 
It  must  he  produced. 

Thecopy  of  the  will  was  afterwards  received  debeneette, 
the  counsel  undertaking  to  send  for  the  ori^nal,  or  to  pro* 
duce  cases,  in  wliich  copies  had  been  received  in  evidence. 

The  evidence  for  the  clumant  having  been  closed. 

Mr.  Kelly  addressed  the  committee  on  it.^Thi8  is  a 
barony  by  writ.  lu  consequence  of  decisions  of  the  House 
in  numerous  cases  (k),  it  is  now  established  that  the  evi- 
dence, as  given  here,  of  sittings  in  Parliament^  ia  guffi- 
dentto  support  a  claim  to  a  peerage  so  created.  The  evi- 
dence as  to  the  pedigree  is  complete,  and,  so  far  aa  the 
claimant  knows,  is  not  contested  on  the  part  of  the  Crown. 
That  evidence  proves  him  to  be  one  of  the  coheirs  of  the 
barony. 

There  are  two  points  in  the  case  :  the  firetrelates  tothe 
creation  of  the  peerage  by  writ  of  summons  and  sitting, 
which,  it  is  submitted,  has  been  clearly  established  ;  the 
other  rclat^'s  tn  thi:  effect  of  an  outhi' 
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tbe  outlawry  issued  against  him.  Still  as  he  knew  that  this         ^®^« 
outlawry  would  be  made  the  subject  of  notice^  he  has  pro*         The 
duced  evidence  of  the  judgment  in  outlawry,  and  the  ques-     Whartoh 
tion  now  will  be  what  is  the  effect  of  that  judgment  upon 
the  present  claim  ?    But,  before  entering  on  that  question, 
there  is  another  which  may  be  submitted  to  the  notice  of 
the  committee,  and  that  is  whether  the  outlawry  can  be 
sustained.     It  is  submitted  that  the  outlawry  is  absolutely 
null  and  void,  under  the  statutes  31  Eliz.  c.  3,  and  4  &  5 
W.  &  M.  c.  22,  and  that  consequently  the  mere  fact  of  its 
having  existed,  or  been  irregularly  issued,  can  produce  no 
effect  on  this  claim.    The  question  then  arises  whether 
this  committee    will  itself   examine    the    judgment  of 
outlawry,  and  act  upon  the  opinion  formed  upon  that  ex* 
amination,  or  will,  in  the  first  instance,  assume  the  out- 
lawry to  be  good,  and  require  the  claimant  to  go  to  the 
Court  of  Queen's  Bench  and  get  it  reversed.    The  defects 
are  apparent  on  the  face  of  the  judgment,  and  shew  it  to 
have  been  pronounced  in  disregard  of  the  provisions  of 
the  statutes.    The  first  of  these  statutes  is  the  31  Eliz* 
€•  3,  which  regulates  the  proceedings  in  outlawry  in  civil 
actions.  This  was  extended  by  the  4  &  5  W.  &  M.  c.  22,  s.  4, 
to  all  cases  of  indictments  for  criminal  matters.    The  latter 
statute  was  only  passed  to  continue  for  the  period  of  three 
years,  but  by  the  7  &  8  W.  3,  c.  36,8.  4,  it  was  made  per** 
petual.    By  the  provisions  of  the  first  of  these  statutes 
it  is  clear  that  there  ought  to  be  a  writ  of  proclamation, 
and  three  proclamations  made  thereon,  and  that  they  ought 
to  appear  on  the  face  of  the  record,  and  that  unless  they 
are  issued  and  recorded  the  judgment  is  ipso  facto  void ; 
Anonymous  (A),  Case  of  Outlawry  (/),  Anonymom  (m), 
(where  the  reversal  was,  because  it  was  not  shewn  that, 
proclamation  was  made  at  the  parish  church,  where,  &c.,) 

a)  Styks,  297.  W  March,  Rep»  20. 

(/J  Liu.  Rep.  150. 

VOL.  XII.  X 
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1S46.        The  King  v.  Wilkea  (n),  Barrington  v.  The  King  (o),  Th 
^^         Kingv.  Yandeli{p).  The wocdaoftheSlEliz-areprecisei 
Wbakton     '<  and  all  outlawries  had  and  pronounced  after  the  end  of  the 
*'™'^''      next  Easter  Term,  and  no  writs  of  proclamation  awarded 
and  performed,  according  to  the  form  of  thb  statute,  shall 
be  utterly  void  and  of  none  effect."     The  objecUon  to  the 
judgment  of  outlawry  being  of  this  very  plain  and  unques- 
tionable kind,  it  is  submitted  that  the  committee  will  not 
require  the  claimant  to  bring  his  writ  of  error,  but  will 
deal  summarily  with  the  matter.    That  was  the  course 
pursued  in  the  case  of  Belly  v.  Algor  .(;),  where  an  out- 
lawry was  reversed  without  writ  of  error,  on  acccount  of 
the  omission  of  the  words  "  made  upon  three  several  days, 
whereof  one  proclamation,  &c." 

The  Lord  Chancellor.—Heie  the  outlawry  has  beea 
acted  on,  and  the  party  has  been,  for  a  variety  of  purposea^ 
treated  for  a  long  period  of  time  as  duly  outlawed.  This 
committee,  therefore,  cannot  now  assume  the  outlawry  to 
liave  been  utterly  null.  Application  must  be  made  to 
the  Court  of  Queen's  Bench  either  by  motion  or  by  writ 
of  error,  and  if  that  Court  shall  be  satisfied  that  the  objec- 
Uons  are  fatal,  it  ^vill  reverse  the  outlawry.  This  com- 
mittee cannot  do  that.  The  Lords  now  present  are  not 
sitting  as  a  House.     We  constitute  only  a  committee  of 
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sideration  of  the  claim,  in  order  to  enable  faira  to  make  an         1845. 
application  to  the  Coart  of  Queen's  Bench,  j^ 

The  application  was  granted^  Whartoji 

At  the  next  sitting  of  the  committee  {the  10th  of 
^wie,  1845), 

Mr.  Kelly f  with  Sir  If.  Nicolas^  stated  that  since  this 
case  was  last  hefbiie  their  Lordships,  proceedings  had  been 
taken  in  the  Conrt  of  Queen^s  Bench  to  reverse  the 
judgment  of  outlawry  passed  against  the  Duke  of  fFkar^ 
ion,  the  last  Baron  fP'harton,  and  it  had  been  reversed  (r). 
JHe  now  proposed  to  give  in  evidence  the  judgment  of 
outlawry,  and  the  judgment  of  that  Court  reversing  the 
same. 

Mr.  Bond,  a  clerk  of  a  branch  of  the  public  Record  Officii 
(in  Carlton  Ride),  brought  up  the  two  judgments,  and 
the  judgment  reversing  the  outlawry,  was  read  at  length* 

Mr.  Kelly  said  the  evidence  being  now  complete,  he 

(r)  25th  November^  1844.— On  this  day  Colonel  Tynte,  the  claimant^ 
appeared  in  the  Court  of  Queen's  Bench,  and  as  one  of  the  coheirs  of 
Phillip  Duke  of  fFharton,  deli? ered  in  an  assignment  of  errors  in  the 
matter  of  the  outlawry  of  th«  Duke,  who  was  the  last  person  that  had 
enjoyed  thci  dignity  of  the  Barony  of  fFharton,  of  which  Colonel  Tyntt 
was  a  claimant. 

May  3,  1845,  Mr.  ATW/y  applied  to  the  Court  to  reverse  the 
outlawry  which  had  been  issued  against  the  Duke  of  fFhartom ;  and 
stated  that  the  Solicitor  General  and  Mr.  M,  D.  Hill,  who  had  becm 
instructed  on  the  part  of  the  Crown,  had  fully  considered  the  question^ 
and  were  of  opinion  that  the  outlawry  could  not  be  supported. 

Lord  Denman^-^But  we  must  have  some  reason  assigned  to  us  for 
reversing  any  judgment  of  this  Court. 

Mr.  Kelly, — ^Thcre  does  not  appear  to  have  been  any  writ  of  pro- 
clamation, nor  id  it  stated  on  the  face  of  the  record  that  any  procla* 
mations  were  made  according  to  the  form  of  the  statute. 

Mr.  Af.  D.  Hill  afterwards  appeared  on  the  part  of  the  Crown,  and 
stated  that  the  counsel  for  the  Crown  had  examined  the  record,  and 
considered  the  objections  to  the  outlawry  assigned  as  errors,  and  were 
of  opinion  that  the  outlawry  could  not  be  supported. 

Lord  Denman.'^Theti  let  the  judgment  of  outlawry  be  reversed^ 

Judgment  of  outlawry  reversed. 

x2 
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1B46.         vas  ready  to  finish  hia  flamming  up>  bat  the  furths 

•TIm         search — which  was  Erected  by  the  committee  at  the  last 

W^RTOM     Mttiog  to  be  made  for  cases,  if  any  could  be  fouod,  in 

which,   where   Baronies   were    supposed    to   have  been 

created  by  patent,  no  patent  could  be  found  to  exist — had 

not  yet  been  completed. 

The  Solicitor  General  sud  the  search  was  proceeding 
with  diligence  in  the  Rolls  Chapel  and  other  offices,  but 
further  time  was  reqiured  to  complete  it. 

The  committee  deured  that  the  search  should  be  pro- 
ceeded with  expeditiously. 

At  the  next  sitting  of  the  committee  (the  17th  tTuty), 
The  AUornty  General  (Sir  F.  Thesiger)  stated  that 
he  had,  according  to  the  desire  expressed  by  thw  Lord- 
ships, directed  that  the  utmost  diligence  be  used  in 
the  search,  whether  there  was  any  known  instance  of  a 
peerage  being  created  by  patent,  and  that  patent  not 
being  found ;  and  he  could  now  inform  their  Lordships 
that  no  such  instance  had  been  discovered. 

The  Solicitor  General  (Mr.  Kelly)  then  finally  summed 
up  the  case  on  the  part  of  Colonel  7\/nte.  The  first  point 
which,  it  is  submitted,  is  established  in  this  case,  is  that 
this  peerage  was  created  by  writ,  and  a  subseqnent  sit- 
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nullity.    It  has  since  been  reversed  upon  wirt  of  error  in        1845. 
the  Court  of  Queen's  Bench^  and  the  record  of  the  judgment         ^T* 
of  reversal  has  been  brought  up  before  this  committee ;  and     Whartow 
thus  all  further  discussion  on  the  effect  of  the  outlawry      Pfe««g«- 
on  the  present  claims  becomes  unnecessary* 

It  appears  that  there  were  two  abeyances  of  the  Barony^ 
the  first  being,  on  the  death  of  the  last  Baron  without 
surviving  issue  in  1731>  between  kis  two  sisters.  Lady 
Jane  Holt  and  Lady  JLucy  Mortice.  There  is  no  doubt 
that,  on  the  death  of  the  latter  in  1739,  her  surviving* 
sister.  Lady  Jane  Holt  had  then  a  right  to  the  Barony;, 
but,  in  order  to  revive  it  in  a  female,  letters  patent  troxxk 
the  Crown  would  be  necessary;  a  trouble  and  expense 
which  a  lady  advanced  in  years  and  without  children  might 
not  think  it  right  to  incur ;  or,  as  there  was  an  erroneous 
supposition  that  the  dignity  was  forfeited  by  the  outlawry 
of  the  last  possessor,  the  Barony,  for  one  or  other  of  these 
reasons — and  cither  wa»  su£BM:ient  to  account  for  her  not 
claiming  it  (s) — remained  dormant  until,  on  the  death  of 
this  lady  without  issue  in  1761,  it  fell  again  into  abeyance 
among  the  respective  heirs  of  the  three  sisters  of  the 
fourth  Baron.  Lords  Willoughby  D*Eresby.  and  Lord 
Cholmondeletfi  are  the  coheirs  of  the  eldest  of  the  sisters  > 
they  do  not  claim  the  cUgnity.  Colonel  Tynte  is  proved 
to  be  the  sole  heir  of  the  second  sister,  and  is  consequently 
entitled  to  be  preferred  to  the  heir  of  the  third  sister,  whof 
it  is  to  be  remembered,  is  not  represented  by  a  sole  heir^ 
but  by  coheirs,  Mrs,  Aufrere  and  Mr.  Cochrane  Baillie. 

The  Lord  Chancellor. — We  cannot  in  our  report  state 
any  preference;  there  is  none  between  females  or  their 

heirs. 

Mr.  fTalpole,  for  Mr.  Cochrane  Baillie^  only  wished  to 
make  one  observation,  and  that  was  on  that  last  point 
mentioned.  Their  Lordships  never  made  any  distinction 
as  to  precedence  in  the  divisions  of  coheirship.     AIL 

(«)  See  the  FitMwalitr  Peerage,  Vol.  X.,  ante,  p.  958;^ 
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1845.  cohrire  were  treated  as  equal'  in  degree,  and  the  circnm- 
Xba  stance  of  there  being  more  than  one  coheir  of  the  third 

Whabtom     gjgt^,^  fpBs  not  of  the  leaat  importance. 

ITie  Lord  Chancellor. — We  have  nothing  to  do  with 
that,  which  is  a.  matter  for  the  conaideration  of  the  Crown. 

Lord  Cottenham. — When  a  peerage  ia  in  abeyance,  the 
mun  queBtion  for  the  House  to  report  upon  to  the  Crown 
isj  in  whom  is  the  dignity  in  abeyance. 

Mr.  JFalpole  then  called  a  witness,  who  proved  that 
Mr.  Cochrane  Bai/lie  ii  the  persoii  described  in  Colonel 
Site's  petition  as  Mr.  Baitlie  Cochrane,  and  in  his  own 
petition  as  Cochrane  fytshart  Baillie. 

Tfte  Attomeif  Oenerat  expressed  himself  satisfied  with 
the  proof  of  the  pedigree.  On  the  question  whether  this 
dignity  was  a  Barony,  created  by  writ  or  patent,  be  thought 
tliat  there  was  more  satisfactory  evidence  here  than  in  any 
of  the  cases  referred  to ;  and  it  seemed  to  him  that  the 
search  which  at  their  Lordships'  desire  he  had  caused  to 
be  made,  was  strong  negative  proof  that  the  dignity  had 
been  created  by  writ  of  summons. 

The  Lord  Chancellor. — I  have  attended  carefully  to  the 
evidence,  and  I  think,  so  far  as  I  may  refer  to  my  own 
impreBSions  of  it  as  it  proceeded  step  by  step,  that  the 
claim  has  been  satisfactorily  made  out. 
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That  upon  the   death  of  Phillip  James,  the  sixth  1845. 

Lord  Wharton,  in  1731,  without  issue^  the  said  barony         ^^ 
fell  into  abeyance  between  his  two  sisters  and  coheirs,     Whartok 
Lady  Jane  Coke  and  Lady  Lucy  Morrice  : 
.  <^  That  Lady  Lucy  Morrice  died  without  issue  in  the 
year  1739 :  that  upon  the  death  of  Lady  Jane  Coke  (who 
survived  her  sister,)  without  issue,  in  1761,  the  said  ba- 
rony fell  into  abeyance  between  the  descendants  of  the 
three  daughters  of  Phillip,  fourth  Lord  Wharton,  Eliza- 
beth, Mary,  and  Philadelphia  Wharton : 

**  That  the  petitioner  Charles  Kemeys  Kemeys  Tynte  is 
one  of  the  coheirs  of  the  said  Barony,  as  being  descended 
from,  and  sole  heir  of,  Mary  one  of  the  said  daughters  of 
Phillip,  fourth  Lord  Wharton : 

^^  That  the  petitioner  Alexander  Dundas  Ross  Cochrane 
Wishart  Bail  lie,  with  Mrs.  Matilda  Aufrere,  are  two 
other  of  the  coheirs  of  the  said  Barony,  as  being  descended 
from  Philadelphia,  the  youngest  daughter  of  Phillip,  the 
fourth  Lord  Wharton  .• 

.  "  That  the  Right  Honourable  Peter  Bolfert  Lord  Wit- 
loughby  D*Eresby,  and  the  Most  Noble  George  Horatio 
Marquess  of  Cholmondeley,  are  two  other  of  the  coheirs 
of  the  said  Barony,  as  being  descended  from  Elizabeth^ 
only  daughter  of  the  said  Phillip,  fourth  Lord  Wharton, 
by  his  first  marriage  : 

'^  And  consequently,  the  said  barony  is  now  in  abey- 
ance between  the  said  petitioner  Charles  Ketneys  Kemeys 
Tynte,  the  said  petitioner,  Alexander  Dundas  Boss  Coch-^ 
rane  Wishart  Baillie,  esq.,  Mrs.  Matilda  Aufrere,  the 
Right  Honourable  Peter  Bobert  Lord  Willoughby 
D*Eresby,  and  the  Most  Noble  George  Horatio  Mar- 
quess of  Cholmondeley t 
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:  These  resolutions  were  reported  to  the  House,  and  being 
affirmed,  were  afterwards  reported  to  her  Majesty, 


0AU8  IN  THB  UODSfi  OF  LORDS. 


1B45.        Maroabbt  Fishjbr 
Jobs  3, 6, 13,  WiLUAM  DixoH 


AppelltuU. 
Reapondent. 


Fbrttint. 

Ptr*9Ml 

E*Mt. 
HtritM*. 


EffMt. 


ne  ftbMlnte  owner  of  Uad,  for  the  purpoie  of  better  tNiof  tfaM  knd, 
•rcrted  upoo  and  affixed  to  the  freehold  certain  nachinerj  ; — 

Hbld,  that  in  the  abieoce  of  anf  diapotitian  by  him  of  thii  madunerj. 
h  ironld  go  to  the  hdr  u  pirt  of  the  real  eitate. 

If  the  eorpiu  of  inch  machioery  belonffi  lo  the  heir,  all  that  bcloajj^  to 
that  machmery,  allhongh  more  or  lens  capable  of  being  detached 
from  it,  and  more  or  leia  capable  of  being  uied  ia  mch  detached 
■tale,  miut  alto  be  conudered  a«  belonging  to  the  heir. 

No  diitioctlon  ariiei  in  the  ^tplicadoo  of  thii  mle,  from  the  dreams 
■laucQ  that  the  land  did  imh  deaeeod  to,  bat  waa  paRbued  bj  tke 


This  was  an  appeal  agalnet  a  decree  of  tbe  Court  of  Set- 
■ion,  arising  out  of  the  foUowiDg  circumstances  : — 

The  late  John  Dixon  was  an  extentire  co^  and  iron 
nine  owner,  and  waa  at  tlie  time  of  his  dtath  engaged  in 
working  miaes,  eome  of  wliich  were  his  freehold  property, 
hanng  been  purchased  by  himself,  while  of  the  rest  he  was 
tenant  under  leases  for  various  terms,  A  very  valuable 
portion  of  his  property  consisted  of  engines  em{doyed  in 
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brothers,  had  become,  by  the  death  of  the  other,  sole  heir 
at  law  to  his  father.  In  this  suit  she  alleged  that  the 
share  of  her  father's  personal  property,  to  which  she  was 
entitled  as  legitim,  amounted  to  12,000/.  The  respondent 
in  his  defence  declared  his  readiness  to  account  for  the 
personal  or  executry  effects  of  his  late  father,  in  order 
that  the  appellant's  share  therein  might  be  ascertained,  but 
insisted  that  these  executry  effects  did  not  include  either 
the  heritage  left  by  the  deceased,  or  such  machinery  or 
other  articles  as  were/unch  annexa.  The  appellant  put 
in  pleas  in  law,  insisting  that— 

''The  trade  or  employment  of  manufacturing  iron  or 
lime,  and  of  digging  coals  to  be  used  in  these  manufacto- 
ries^ or  for  sale,  or,  in  other  words,  the  trade  of  a  coal- 
roaster,  or  iron-master,  or  lime-worker,  is  of  a  personal 
nature,  and  all  instruments,  engines,  and  utensils,  whether 
fixed  or  loose,  which  are  necessary  and  subservient  to  such 
a  trade,  are  legally  to  be  held  and  treated  as  personal  or 
moyeable  effects  or  personalty ;  that  instruments,  engines, 
and  utensils,  which,  taken  either  in  part  or  in  gross,  ^re 
moveable  before  they  are  placed  in  a  particular  spot,  do 
not  lose  their  moveable  or  personal  character,  thougli 
afiSxed  to  an  heritable  subject,  unless  they  be  so  affixed 
perpetui  asus  gratia,  in  contradistinction  to  trade,*  such  as 
the  windows  of  a  mansion-house ;  and  that  the  fund  out 
of  which  legitim  is  payable,  consists  of  the  whole  move- 
able or  personal  estate,  as  before  described,  that  belonged 
to  the  deceased  Mr.  Dixon.** 

The  Lord  Ordinary,  before  whom  the  cause  was  ap- 
pointed to  be  heard,  referred  it  to  an  officer  of  the  Court, 
with  instructions  for  him  to  report  as  to  the  nature  and 
amount  of  the  deceased's  property.  The  referee  reported 
that  the  engines,  colliery  utensils,  and  rails,  were  clidmed 
by  the  defenders  as  heritable  property,  but  that  he  con- 
sidered it  doubtful  whether  some  of  these  articles  canie 
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1S45.        under  that  description^  and  he  therefore  made  a  list  of 
FisHBR       those  which  he  deemed  to  be  of  a  doubtful  or  diaputabk 
f  •  nature.    The  Lord  Ordinary  not  being  satisfied  with  this 

report,  remitted  the  cause  to  Mr.  Smiih^  of  Deanaton,  as 
a  scientific  person^  to  report  exactly  on  the  facta  as  to 
each  part  of  the  machinery,  the  nature  of  which  was  in 
dispute.    Mr.  Smith  made  his  report,  in  the  course  of 
which  he  described  all  the  machinery  as  capable  of  being 
moved  and  replaced,  but  said  that  the  removal  would  be 
very  expensive  5  that  it  would  more  or  less  deteriorate  the 
value  of  the  machinery;  that  for  that  reason  machinery 
was  often  left  by  the  tenant,  and  its  value  made  a  matter 
of  arrangement  between  him  and  the  landlord;  and  that 
some  parts — such  as  the  steam-engine  for  pumping  the 
mines — must,  if  removed,  be  instantly  replaced,,  or  very 
serious  damage  would  arise  to  the  mines ;  that  the  articles 
which  were  moveable  were  all  of  them^  more  or  less, 
essential  to  the  going  of  the  different  works,  though,  if 
taken  away,  they  could  be  readily  supplied ;  that  it  was 
usual  to  have  spare  articles  of  most  of  the  classes  described 
.   i^ut  well  regulated  works,  these  articles  being  equally 
valuable  if  taken  to  any  other  work  where  they  were 
wanted.     He  also  referred  to  the  practice  of  the  coantry, 
and  said,  ^^  that  the  practice  at  coal  and  iron  works  similar 
to  those  of  the  deceased,  is  to  remove  the  mechanism  of 
the  engine  and  other  machinery  from  one   part  of  the 
premises  to  another  as  occasion  may  require.''     •    •    • 
*'  The  practice  is  for  the  tenant  at  the  termination  of  his 
lease  to  remove  the  whole  of  such  engines  and  machineryi 
if  not  previously  belonging  to  the  landlord."     •    .   <^  And 
in  the  event  of  the  exhaustion  of  the  mineral  field,  or  any 
permanent  bar  arising  to  the  profitable  working  of  the 
minerals,  the  whole  of  the  engines  and  machinery  is 
i:emoved  by  the  tenant  or  worker  of  the  field,  or  by  the 
pro^   ietor  (if  his  property),  and  the  general  premises  dis- 
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n[mntled  as  far  as  it  may  be  profitable  to  do  so."  Mr« 
Smith  ^lade  out  a  list  of  the  various  articles,  to  which  he 
attached  the  character  of  heritable  or  of  moveable. 

The  c^ise  was  further  debated  before  the  Lord  Ordinary, 
and  the  appellant  then  put  in  accounts,  made  up  from  time 
to  time,  by  the  testator,  to  shew  the  state  of  his  affairs ; 
and  likewise  inventories  of  purchases  by  himself,  or  by  hjun- 
self  in  conjunction  with  others,  in  all  of  which  papers  the 
lands  ai^d  the  leases  of  them  were  described  as  '^  heritable,'' 
^d  the  steam-engines  and  the  rails  laid  down  were 
described  as  *^  moveable  property."  It  was  also  submitted, 
on  behalf  of  the  appellant,  as  a  proposition  of  law,  that  the 
principle  that  annexation  to  land  converts  that  which  is 
itself  moveable  into  a  fixture,  could  not  be  applied  to 
articles  used  in  trade  and  to  the  fittings  up  of  collieries. 

The  respondent,  in  answer  to  the  argument,  attempted 
thus  to  be  drawn  from  the  manner  in  which  the  testator  had 
in  his  accounts  treated  the  steam-engines  and  rails,  proved 
that  in  those  same  accounts  houses  were  likewise  included 
under  his  arrangement  of  '^  moveable  property,"  from:: 
which  he  insisted  that  the  deceased's  mode  of  expressing"* 
himself  in  these  papers  was  no  indication  of  his  deliberate 
intention,  and  could  have  no  effect  upon  the  case. 

The  Lord  Ordinary,  thinking  the  point  raised  in  the' 
case  to  be  one  of  dilficulty,  referred  it  to  the  Lords,  of  the 
Second  Division,  and  their  Lordships  determined  to  con- 
sult the  Lords  of  the  First  Division,  and  the  permanent 
Lords  Ordinary.  Cases  were  therefore  prepared  for  their 
opinions,  and  the  great  majority  of  their  Lordships  finally 
expressed  an  opinion  to  the  effect,  that  the  machinery 
which  was  fixed  to  the  soil,  and  could  pot  be  used  without 
being  so  fixed,  and  which  were  necessarily  so  fixed  for  the 
purpose  of  the  profitable  use  of  the  land,  were  heritable; 
but  that  the  tools  employed  in  the  machinery,  but  not 
necessarily  affixed  thereto,  and  capable  of  being  em- 
ployed elsewhere  ixx   the  same  manner,  aad.  parts   of 
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IMS.        tsBcliinery  prepared  for  fixing,  but  not  actiuUy  affized> 
n^i       ^'^^  moTeaWe— (See  5  BeU,  M.,  D.  &  Y.,  p.  77S). 

Mr.  Turner  and  Mr.  Sandjord  for  the  appellBot. 
Tbia  IB  not  a  case  between  heir  and  executor,  and  tnuat 
not  be  dealt  with  on  the  same  principles  aa  a  case  of  that 
sort.  Both  the  parties  here  are  equally  in  the  sitiiaUon  of 
heirs,  and  must  be  so  treated.  The  same  principles  whidi 
favour  the  rights  of  the  heir  in  hia  claim  of  the  land, 
farour  also  the  other  children  in  thdr  claim  of  legitim. 
Or  if  tiiere  is  any  difference  to  be  made  in  the  principle 
on  which  the  relative  rights  of  these  parties  are  to  be  con- 
ridered,  that  difference  must  l>e  in  favour  of  the  appellant, 
tot  the  respondent  here  is  the  executor  of  the  deceased, 
and  in  that  character  is  contesting  this  suit ;  and  la  the 
law  of  Scotland  an  executor  is  a  mere  volunteer  claiming 
under  the  will.  [Lord  Campbell. — ^The  clumant  of  tegi- 
(tm  cannot  be  in  a  better  situation  than  the  creditors ;  on 
the  contrary,  if  they  are  in  opposition  to  him,  his  clum 
^ttnat  give  way  to  theirs.]  It  is  submitted  that,  in  such 
^^aStt,  his  claim  would  be  better  than  theirs,  because  of 
;'  tfie  contract  made  by  the  law  for  the  benefit  c^  the  chil- 
''jdrat  upon  the  marriage  of  the  parents.  The  right  to 
Jggitim  is  a  principle  of  law  which  exists  in  favour  of 


diildren  who  might  otherwise  be  left  without  any  provision. 
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and  next,  that  a  considerable  portion  of  them  consists  of 
leaseholds.  The  facts  of  this  case,  and  the  report  of  Mr. 
Smith,  fully  justify  the  claim  of  the  appellant.  The  prin- 
ciple now  contended  for  is  laid  down  in  the  case  of  Law-- 
tan  y.  Lawton  {a)y  where  the  machine  was  a  fire-engine, 
used  for  the  purpose  of  working  a  colliery,  and  that  was 
held  to  be  personal  property.  In  that  case  a  decision,  by 
Lord  Chief  Baron  Comyns,  at  the  Worcester  assizes,  was 
referred  to.  There  a  cider  mill,  described  as  deeply  fixed  in 
the  ground,  was  declared  to  be  personal  property.  The  rule 
of  law  in  favour  of  trade  was  applied  in  both  those  cases  3 
and  the  same  rule  must  be  applied  here.  The  case  of 
Lord  Dudley  v.  Lord  Ward  (&)  is  another  instance  of  the 
application  of  that  rule ;  and  there,  too,  the  thing  declared 
to  be  personal  property  was  the  fire-engine  of  a  colliery. 
The  case  of  Lawton  y.  Salmon  (c)  will  be  relied  on  by  the 
other  side.  There  an  executor  brought  trover  against  the 
tenant  of  the  heir  at  law  to  recover  certidn  vessels  used 
in  salt  works,  and  called  salt  pans,  which  had  been  erected 
by  the  testator,  and  which  the  Court  held  ought  to  go  Ijp 
the  heir.  But  that  case  is  not  an  authority  tot  Qifk\* 
respondent;  for,  throughout  the  proceeding,  the  Court  '] 
treated  the  salt  pans  as  a  necessary  part  of  the  estate  / 
itself,  that  estate  consisting  of  some  salt  springs,  which, 
without  these  salt  pans,  would  be  almost  useless  to  the 
owner.  The  description  of  the  salt  pans  given  by  the 
Court  was,  that  they  were  accessaries  to  the  necessary 
enjoyment  of  the  inheritance.  It  is  clear  that,  admit- 
ting the  correctness  of  that  description,  these  engines;, 
erected  for  the  purpose  of  carrying  on  the  trade  of  Mr. 
Dixon,  were  accessaries,  not  to  the  enjoyment  of  the 
estate,  but  to  the  carrying  on  of  his  trade.  So  that, 
conceding  the  full  force  of  the  case  as  to  the  salt  pans^ 
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(a)  3  Atk.  13. 
(6)  Aoibl.  113. 


(c)  1  Heo.  BL  259,  D. 


lie  CAMn  IN  Tin  ^OtTSB  OP  LOADS. 

1S46.  there  appears  no  reason  for  saying  that  the  rule  tbere  bud 
FiMiKK  down  can  be  applied  to  the  present.  In  Chymes  v.  Bower  (d) 
DixoM  '■''*  *^"^  •'f  Common  Pleas  held,  that  a  pump  erected  by  a 
tenant  during  his  liaMitiioDgh  slightly  affixed  to  the  free- 
hold, was  remonU^niT  tenant's  fixtnre.  llie  purpose  for 
which  the  pump  was  erected — namely,  a  purpose  of  a 
domestic  nature,  and  not  the  mere  affixing  to  the  soil— >■ 
determined  that  case ;  and  the  same  principle  ought  to 
dedde  the  present.  The  doctrine  stated  by  Lord  Ellen- 
borongh,  in  Elwes  v.  Mawe  (e),  is,  that  "  where  the  fixed 
instrument,  engine,  or  utensil  (and  the  building  cohering 
the  same,  falls  within  the  same  principle),  is  an  accessary 
to  a  matter  of  a  personal  nature,  it  shall  be  itself  consi- 
dered personalty."  The  intention  of  the  parties  is  an 
important  ingredient  in  the  decision  of  this  case.  Here 
that  intentiftn  was  plainly  shewn  by  the  acts  of  the  testator 
himself,  who  agtun  and  agun  treated  the  machinery  on 
his  land  as  mo^'eable  or  personal  property.  That  fact  is 
-derisive  of  the  claim  here.  The  case  of  Trappes  ▼. 
^Sorter  (/)  shews  that  where  fixtures  are  capable  of  being 
V  iBOtcdi  and  where  they  have  been  dealt  with  as  belonging 
;    te  trade,  they  form  part  of  the  personalty. 

The  Lard  Advocate  and  Mr.  Kelljf  for  the  respondents. 
—This  is  a  case  between  the  lieir  and  the  executor,  and 
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he  is  also  the  executor  of  the  testator^  does  not  take  aWay 
from  him  his  character  of  heir.  The  appellant  claims  a 
share  in  the  personalty^  and  is  endeavguring  to  set  in 
motion  the  power  of  the  executociMtfl&the  heir^  Th^ 
rules  applicable  to  cases  of  cont|jpiP(j9^een  heir  and 
executor  are  therefore  applicable  here,  and  the  appellant 
cannot  claim  any  benefit  from  «ny  character  she  may 
suppose  herself  to  possess  as  heir  d  a  particular  kind. 


»id 
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If  the  argument  of  the  intention  of  the  testator,  as  giving 
a  character  to  the  machinery,  is  to  be  relied  on,  then  it  is 
submitted  that  that  argument  is  altogether  favourable  to 
the  resp<mdent.  The  mere  use  of  words  wrongly  used  by 
the  testator  in  his  own  Recounts,  cannot  be  taken  as  deci*^ 
aive  of  his  intention ;  for  he  employed  similar  words  witH 
Respect  to  property  which  was  clearly  real  or  heritable 
property,  and  to  which  no  act  nor  expression  of  his  could 
by  possibility  give  a  different  character.  But  if  his  words 
are  not  of  importance,  his  acts  are.  He  was  the  absolute 
owner  of  much  of  the  land  on  which  these  machines  wens 
erected.  He  could  not,  therefore,  as  to  those  lands,  havi 
any  interest  adverse  to  the  owner  of  the  land ;  and  on  th^ 
lands  thus  belonging  to  him  he  erected  machines,  which 
he  affixed  to  the  soil,  and  gave  a  permanent  character 
which  the  law  has  not  permitted  to  be  doubtful.  He  did 
the  same  upon  those  lands  of  which  he  was  only  tenant^ 
and  his  acts,  therefore,  contradict  the  supposition  that  h^ 
meant  to  preserve  to  these  machines  the  character  of 
moveables.  They  have  become,  by  the  law  of  Scotland,  partu 
of  the  land  accessione  and  destmatione  (g) ;  for  they  have 
been  fixed  on  the  land,  and  destined  to  purposes  to  which 
they  could  not  be  destined  unless  they  were  fixed  in  the 
soil,  and  which  purposes  are  in  fact  those  of  gaining- a 


(g)  Ersk.^Bk.  2,  Tit.  2,  88.  2,  3,  14 ;  DclPs  Pf'mciples^  85.  743, 
1470, 1476.  .  .4 
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profit  from  the  laud.  The  tact  that  it  is  poEsIhle  to  re- 
more  them  cannot  affect  the  matter.  TVappes  v.  Ifar- 
ter  {k)  waa  a  ouegtion  between  a  mortgagee  and  the 
aasigoeea  of  a  HHHjb^''^  cannot  a£Fect  this  case.  They 
are  thiDgs  whi|||flH|||pe  the  value  of  the  land  itself,  and 
reader  it  capable  ofprofitable  employment.  A  house  does 
not  become  part  of  the  soil  any  more  than  does  a  steam 
engine>  for  one  as  well  as  the  other  may  be  removed ;  but 
the  value  of  each,  and  its  usefulness  depend  on  its  being 
fixed  in  the  earth.  The  principle  stated  by  Lord  Jlfaru- 
field  in  Lawton  v.  Salmon,  is  applicable  to  the  circnm- 
atances  of  this  case.  His  Lordship  there  sud  (i),  **  The 
owner  erected  them  for  the  benefit  of  the  inheritance ;  be 
could  never  mean  to  give  them  to  the  executor,  and  put 
Um  to  the  expence  of  taking  them  away,  without  any 
advantage  to  him^  who  could  only  have  the  old  materials* 
or  a  contribution  from  the  heir  in  lieu  of  them.  On  the 
reason  of  the  thing,  and  the  intention  of  the  testatorj  they 
must  go  to  the  heir."  Where  the  owner  of  an  estate 
erects  buildings  for  the  better  enjoyment  of  the  estate, 
thoae  buildings  must  be  considered  as  annexed  to  the  free- 
bo]d>  and  most  go  to  the  heir.  The  principle  acted  oa  in 
that  case  explains  the  decision  in  Lavolon  v.  Latvfon  (j)^ 
which  might  otherwise  appear  an  authority  against  the 
respondents.     There  the  fire-engine  of  a  colliery  was  held 
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first  place,  very  little  is  known  beyond  the  bare  fact  of        1845. 
what  is  said  to  have  been  the  decision;  the  circumstances       Fishkr 

are  not  stated  ;  and  it  may  be  that  those  circumstances,  if  v. 

.  *  Dixon, 

known,  would  fully  explain  the  case,  and  shew  that  it  is  no 

authority  for  the  purpose  for  which  it  is  now  relied  on  by 
the  appellant.  It  is  very  likely  that  the  principle  on 
which  Lord  Hardwicke  proceeded,  in  the  case  of  JLawion 
V.  LawtoHj  was  that  on  which  Lord  Chief  Baron  Comyns 
had  proceeded  in  the  Cider- mill  case — namely,  that  the 
mill  was  erected  for  the  benefit  of  trade,  and  that  the 
creditors  were  claiming  it  as  against  the  heir.  All  these 
matters  are  fully  discussed  by  Lord  Ellenborough  in  the 
very  elaborate  judgment  delivered  by  him  in  the  case  of 
JElwesY.  Mawe  (A).  In  that  case  the  erections  in  dis- 
pute were  sheds  put  up  for  the  more  complete  enjoyment 
of  the  land,  and  for  that  reason  they  were  held  to  be 
fixtures.  On  the  same  principle,  in  the  case  oiBuckland 
V.  Butterfield  (/),  a  conser\'atory  was  held  to  be  a  fixture. 
The  cases  in  which  the  convenience  of  trade  is  to  be 
the  principle  on  which  the  question  of  fixture  or  moveable 
is  to  be  decided,  are  those  where  the  erections  are  not 
made  for  the  benefit  of  the  better  enjoyment  of  the  land, 
but  for  the  purposes  of  trade,  where  such  erections  are 
put  up  by  persons  having  only  a  transitory  interest  in  the 
land,  and  where  they  are  claimed  by  the  creditors  of  those 
persons.  In  such  a  case  the  rule  to  encourage  trade 
applies,  and  the  erection,  though  in  fact  affixed  to  the  soil, 
having  been  affixed  there  for  a  particular  purpose,  may  be 
removed,  and  the  owner  of  the  soil  will  be,  after  the 
removal  of  the  erections,  in  the  same  situation  as  before 
they  were  put  up.  No  one  of  these  circumstances  exists 
in  the  present  case.  The  erections  were  made  by  the 
owner  of  the  soil  for  the  purpose  of  obtaining  a  profit 
from  the  soil ;  the  claimant  is  not  a  creditor,  but  a  child 

{k)  3  East,  49,  et  seq.  (/)  2  Brod.  &  B,  54. 

VOL.  XI  f.  Y 
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1846.        for  whom  lie  hae  made  in  his  will  what  he  deemed  an 

FisHBB       Aioplc  provision,  and  the  person  who  resists  the  claim  is 

his  heir  and  the  universal  dispouee  of  his  property. 

The  English  authorities,  which  are  much  more  numerous 
than  the  Scotch,  are  clear  upon  this  point.  But  the  prin- 
ciples of  the  Scotch  law  are  decisive,  and  the  few  autho- 
rities to  be  found  applicable  to  a  case  like  the  present, 
shew  the  ordinary  course  of  the  law  in  Scotland  upon 
this  subject.  Erskine  {m).  Stair  (n).  Bell  (o),  and 
Hunter  {p),  all  state  as  the  law  of  Scotland,  that  buildings 
ervcled  for  the  better  enjoyment  of  the  laud  go  to  the 
heir ;  and  on  the  question  of  6xtures  being  heritable  by 
destination,  the  case  of  Johnston  v.  Dobie  (g)  decided 
that  windows,  door  frames,  and  the  like,  found  in  a  house 
which  was  then  in  a  course  of  being  built,  though  not  at 
that  time  fixed  in  their  proper  places,  were  by  destination 
fixtures,  and  belonged  to  the  heir.  In  both  countries, 
therefore,  the  law  is  the  same,  and  the  decree  of  the  Court 
below  must  be  affirmed. 

Mr.  TUmer,  in  reply : — The  cases  of  Lawlon  v.  Lam- 
ion  (r),  and  Lord  Dudley  v.  Lwd  iVard  (s),  are  detneive 
of  the  present;  for  they  were  cases  in  which  engines 
employed  in  a  colliery  were  treated  aa  part  of  the  persoosl 
estate ;  and  though  the  decision  in  the  former  appears  to 
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profit  from  the  soil,  and  were  therefore,  like  agricultural         1^^45. 
buildings,  which,  in  the  case  of  Elwes  v.  Mawe  (/),  were       Fisher 
held  to  form  part  of  the  real  estate  {u).     The  authorities       ^  ''• 
in  the  Scotch  law  have  recognised  the  distinctions  made 
in  favour  of  trade  by  the  law  of  England,  and  it  is  sub- 
mitted that  those  distinctions  apply  in  this  case,  and  that 
the  buildings  and  machinery  here  having  been  erected  for 
the  purpose  of  the  trade  of  the  testator,  must  be  consi- 
dered as  forming  part  of  his  personalty. 

Lord  Brougham, — This  case  was  gone  very  fully  into  June  26. 
at  the  bar  on  both  sides,  and,  on  account  of  the  length  of 
the  case,  as  well  as  the  importance  of  the  subject  matter 
involved  in  point  of  value,  and  also  in  respect  of  some  of 
the  principles  which  were  mooted,  and  some,  indeed, 
which  were  disputed  in  point  of  law,  your  Lordships  con- 
sidered that  it  was  fit  that  time  should  be  taken  for  con- 
sidering the  case  before  finally  pronouncing  judgment. 
That  consideration  has  been  given  to  it,  and  I  am  now 
prepared  to  move  the  judgment  which  it  appears  to  me, 
under  the  circumstances  of  this  case,  it  is  right  to  pro- 
nounce. I  begin  by  laying  out  of  view  entirely  what  was 
very  much  relied  upon,  as  it  appeared  to  me,  below,  and 
much  relied  upon  in  the  argument  here,  for  the  appellant, 
viz.,  a  distinction  taken  between  this  case  as  a  case  of 
inheritance,  and  a  case  arising  between  executor  and  heir. 
in  this  case  of  legHim,  as  I  understood  them  to  argue,  it 
is  not  a  mere  question  between  executor  and  heir,  but  it 
is  a  question  between  two  kinds  of  heirs.  Now  that  is  a 
sort  of  argument  I  must  say,  with  all  respect  for  those 
who  urge  the  distinction  upon  our  attention,  than  which 
nothing  can  be  more  groundless.     It  is  not  a  question 

(0  3  East,  58.  Proprietors  of  the  East  London 

(ii)  See  Nay  lor  v.   Collinge,       Waterworks,  2  Barn.  &  Cres. 
1  Taunt.  1 9 ;  and  Thresher  v.  The      60S. 
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1946.  between  two  kinds  of  heirs.  In  what  way  can  you  dis- 
Fdher  tinguish  this  case  from  the  common  case  between  heir 
and  executor,  as  the  argument  endeavoure  to  distinguish 
it?  The  executor  ia  heir  in  mobiUbm.  That  is  the 
common  expression  of  the  Scotch  law.  The  Ugitim  here 
is  due  to  those  who  are  not  heirs  as  to  real  property.  It 
is  that  which  is  due  out  of  what  is  called  in  Scot- 
land the  executry  fund ;  that  is  to  say,  that  which 
goes  not  to  the  heir,  hut  which  goes  to  the  executor.  It 
is,  then,  in  his  capacity  of  heir  in  mabilibut  that  the 
legilim  goes  to  the  child,  that  the  bairn's  part  of  gear  goes 
to  the  bairn,  because  the  bairn  is  heir  in  mobilibus;  and, 
therefore,  I  cannot  discover  bow  the  ailment  gains  at 
all  by  insisting  on  this  supposed  distinction.  I  do  not 
say  that  it  loses,  for  it  neither  gains  nor  loses  by  the  dis- 
tinction ;  it  is  left  precisely  in  the  same  state  in  which  it 
was  before  the  distinction  was  attempted  to  be  set  up. 
It  is  because  the  fund  is  executry  and  not  heritable  that 
the  legitim  attaches.  After  payment  of  the  debts  the 
surplus  fund  is  divided  into  those  parts  of  heritable  and 
executry  according  to  the  Scotch  law,  which  was  originally, 
indeed,  the  old  Saxon  law  of  t^ngland,  and  is  now  the  law 
of  Scotland.  That  being  the  case — having  relieved  it  from 
the  embarrassment  of.this  argument — I  have  not  much  to 
I    Ihiw    C:l-li',   iH'CILU^e,  ii;joti   tlie  fullpst   consider 
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creiff' {to  whose  authority  no  person  is  disposed,  generally         1845. 
speaking,  to  yield  more  entire  and  implicit  respect  than       p'T^ 
myself),  whose  most  able  and  elaborate  judgment  tbo-  v. 

roughly  exhausts  the  whole  case,  not  only  upon  principles 
but  upon  its  details.  But  I  must  say  that  my  mind  goes 
not  with  his  Lordship's  judgment,  but  with  the  equally 
elaborate  and  equally  able  judgment  of  Lord  Cockburnj 
who  also  goes  into  the  principles  and  into  the  details  of 
the  case.  1  think  Lord  Cockburn  has  really  left  me  little 
or  nothing  to  add ;  and  I  am  bound  to  say  that,  in  my 
view,  he  and  the  other  Judges  joined  with  him  have  come 
to  a  right  and  sound  conclusion. 

Great  reliance  was  of  course  placed  upon  the  case  before 
Lord  Hardwicke,  in  our  Court  of  Chancery  here,  and  a 
similar  case  which  occurred  more  recently  in  the  Court  of 
lixchequer,  I  think  in  horA  Lyndhurst^s  time(»r).     But 
there  was  an  attempt  made  to  distinguish  this  case  in 
principle  from  that,  and  to  shew  that  there  was  another 
inconsistent  decision  in  the  Cider-mill  case.     Now  it  is  a 
remarkable  circumstance,  that  of  that  case  we  have  only  a 
very  indistinct  and  unsatisfactory  report.  We  have  really 
nothing  that  can  be  called  a  record  of  that  case.     It  was 
cited  in  the  case  before  hord  Ilardwicke ;  and  I  must  also 
say,  that,  if  the  cider-mill  case  is  to  be  taken  as  it  is  repre- 
sented to  us,  as  regards  the  substance  of  the  case,  and  in 
its  result,  my  mind  goes  not  at  all  with  that  decision.     It 
is  contrary,  undeniably,  to  the  general  principles  of  our  law 
upon  the  subject ;  and  if  the  same  question  were  to  arise 
to-morrow,  with  the  circumstances  which  are  represented 
to  have  attended  that  case,  it  would  not,  in  my  opinion, 
lead  to  the  same  result.    Therefore  I  lay  it  out  of  view. 
We  have  a  most  imperfect  account  of  the  circumstances, 
and,  above  all,  of  the  most  material  circumstances,   of 
how  the  mill  was  aflSbced  to  the  soil.     For  if  a  cider- mill 
be   fixed  to   the   soil,  though  it  is  a  manufactory,  and 
erected  for  the  purpose  of  a  manufactory,  if  it  is  really 

(x)  2  Crom.  &  Mee.  150 ;  3'Tyrr.  603. 
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lolo  inftxum,  it  is  perfectly  immaterial  whetber  it  is  for 
the  purpose  of  »  manufactory,  or  a  granary,  or  a  barn,  or 
anything  else.  It  is  a  fixture  on  the  soil,  and  it  becomes 
part  of  the  soil.  Can  any  man  say  that  one  of  the  great 
brewhouses  would  belong  to  the  executor  because  it  \a 
erected  for  the  purpose  of  manufacture,  and  wholly 
unconnected  with  the  land  ?  for  a  brewhouse  is  as  much 
unconnected  with  any  crops  upon  the  land  upon  which  it 
is  situated  aa  a  cider>mill  can  be  said  to  be ;  it  is  for  the 
purpose  of  brewing  beer  out  of  malt  which  need  not  have 
been  raised  on  that  land,  but  may  have  been  grown  in 
Russia  or  in  Africa.  It  has  nothing  to  do  with  the  land, 
as  may  be  seen  by  those  who  will  take  the  trouble  of 
looking  at  any  of  the  brewhouses  in  London,  which  are 
established  in  places  where  it  would  be  very  difficult  to 
find  a  blade  of  grass,  much  less  a  crop  of  barley  of  which 
to  make  malt.  But  although  it  is  a  manufactory,  nobody 
Bays  it  belongs  to  the  executor,  nor  constitutes  what  the 
Scotch  generally  call  an  exccutry  fund,  it  would  go 
unquestionably  to  the  heir.  The  Scotch  law  appears 
to  me  only  to  differ  from  the  English  law  in  carrying  the 
principles  of  our  law,  as  laid  down  in  the  cases,  a  little 
farther  rather  than  falling  short  of  them.  Upon  the 
whole,  therefore,  I  agree  with  Lord  Cockburn.  I  do  not 
differ  from  his  arguments  any  more  than  I  do  from  the 
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whether  I  could  put  my  finger  upon  any  part  which  has 
been  wrongly  disposed  of,  in  favour  of  the  respondent  and 
against  the  appellant,  in  the  Court  below.  If  I  had  found 
that,  I  might  have  been  somewhat  obstructed  in  coming  to 
the  conclusion  at  which  I  have  arrived.  But  my  objection  is 
to  some  of  those  articles  being  given  to  the  appellant,  not 
to  the  respondent ;  and,  if  there  had  been  a  cross  appeal, 
I  should  have  found  some  difficulty  in  resisting  the 
argument,  that  there  ought  to  have  been  a  reversal  or 
alteration  in  respect  of  some  of  those  particulars.  There 
are  one  or  two  that,  in  looking  over,  I  made  a  query 
against ;  they  are,  however,  of  the  most  trivial  nature,  and 
upon  them  I  should  never  advise  your  Lordships  to 
reverse  or  alter  the  judgment  below  in  any  respect.  Upon 
these  grounds,  therefore,  I  really  have  no  hesitation 
whatever — as  little  as  I  ever  had  in  any  case — in  recom- 
mending your  Lordships  to  affirm  the  judgment  of  the 
Court  below  in  all  its  parts. 


Ift45. 

FlSHBR 
9. 

Dixon. 


Lord  Cotienham.'-'l  concur  in  the  opinion  that   this 
interlocutor  ought  to  be  affirmed  ;  and,  when  we  separate 
and  distinguish  the  real  case  from  some  of  the  points 
which  have  been  endeavoured  to  be  introduced  into  it  by 
way  of  argument,  it  does  appear  to  me  to  be  free  from  all 
doubt.     The  point  which  has  been  already  alluded  to — 
namely,  that  this   is  not   a  case  between  the  real   and 
personal  representative,  but  that  it  is  a  case  between  two 
kinds  of  heirs — appears  to  me  to  be  totally  destitute  of 
foundation.     Legfthn  can  only  be  claimed  by  means  of 
shewing  it  to  be  personal  estate.     The  preliminary  ques- 
tion is  therefore,  is  this  personal  estate,  or  is  it  property 
attachable  to  the  freehold,  and  therefore  descendible  to 
the   heir?      The   moment  we   see   that  the  legitim  can 
only  be  claimed  in  consequence  of  the  property  being  part 
of  the  personal  estate,  the  question  of  course  assumes  its 
natural  shape,  is  it  personal  estate  or  not  ?     That  preli- 
minary question,  therefore,  being  decided,  it  entirely  dis-» 
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1845.        posetf  of  the  ground  on  which  this  has  been  attempted  to 
^"^"^^         be  distininiitfhed  from  the  other  cases  which  have  ariseD 
V.  with  respect  to  the  claims  of  heirs,  and  those  who  are 

Dixon.  interested  in  the  personalty.  The  principal  stress  of 
the  argmnent  on  the  side  of  the  appellant  has  been, 
that  this  is  to  be  protected,  because  it  is  necessary 
for  the  encouragement  of  trade,  that  this  property  should 
be  considered  as  not  belonging  to  the  real  estate, 
but  as  belonging  to  the  personal  estate.  The  principle 
upon  which  a  departure  has  been  made  from  the  old 
rule  of  law  in  favour  of  trade,  appears  to  me  to  have  do 
application  to  the  present  case.  The  individual  who 
erected  the  machinery  was  the  owner  of  the  laud  and  of 
the  personal  property,  which  he  erected  and  employed  in 
carrying  on  the  works ;  he  might  have  done  what  he  liked 
with  it ;  he  might  have  disposed  of  the  land ;  he  might 
have  disposed  of  the  machinery ;  he  might  have  separated 
them  again.  It  was,  therefore,  not  at  all  necessary,  iu 
order  to  encourage  him  to  erect  those  new  works  which 
are  supposed  to  be  beneficial  to  the  public,  that  any  rule 
of  that  kind  should  be  established,  because  he  was  master 
of  his  own  laud.  It  was  quite  unnecessary,  therefore,  to 
seek  to  establish  any  such  rule  in  favour  of^trade  as  appli- 
cable here,  the  whole  being  entirely  under  the  control  of  the 
person  who  erected  this  machinery. 

If  therefore  this  be  clearly  a  question  of  real  or  personal 
estate,  and  if  the  rule,  which  in  some  cases  has  been  acted 
upon,  of  making  a  departure  from  the  established  principle 
in  favour  of  trade,  has  no  application  to  the  present  case, 
what  does  it  come  to  ?  Of  course  we  throw  out  of  consider- 
ation all  the  cases  which  have  arisen  between  landlord  and 
tenant,  and  between  tenant  for  life  and  remainder-man,  be- 
cause the  departure  which  has  taken  place  there,  in  some 
cases,  has  no  application  to  the  present  case.  '^Then  the  case 
being  simply  this,  the  absolute  owner  of  (he  land,  for  the 
purpose  of  better  using  that  land,  having  erected  upon 
and  affixed  to  the  freehold,  and  used,  for  the  purpose  of 
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the  beneficial  enjoyment  of  the   real  property,   certain         is 45. 
machinery,  the   question  is,  is  there  any  authority  for       Fj'^^r 
saying,  that,   under  these   circumstances,   the   personal  V' 

Dixon 

representative  has  a  right  to  step  in  and  lay  bare  the  land, 
and  to  take  away  all  the  machinery  necessary  for  the 
enjoyment  of  the  land  ?  Let  us  consider  for  a  moment,  if 
that  is  the  principle,  to  what  extent  is  it  to  go.  It  is  put 
by  Lord  Cockbum  (and  a  very  strong  illustration  it  is), 
if  the  owner  of  the  land  should  dig  a  well,  and  erect 
machinery  for  the  purpose  of  using  that  well,  is  it  com- 
petent to  the  personal  representative  to  come  and  take 
away  that  machinery,  and  leave  the  well  useless  ?  He 
thinks  it  is  not.  Where  is  the  distinction  between  the 
two  cases  ?  Such  machinery  is  capable  of  being  taken 
away  with  very  little,  if  any,  damage  to  the  land.  Al- 
though, therefore,  macliinery  is  in  its  nature,  generally, 
personal  property,  yet,  with  regard  to  machinery,  or  a 
manufactory  erected  upon  the  freehold  for  the  enjoyment 
of  the  freehold,  nobody  can  suppose  that  that  can  be  the 
rule  of  law ;  and  so  with  respect  to  other  erections  upon 
land.  It  is  not  necessary  to  go  beyond  the  present  case^ 
which  is  a  case  of  machinery  erected  for  the  better  enjoy- 
ment of  the  land  itself.  The  principle  probably  would  go 
a  great  deal  farther ;  but  it  is  more  advisable  to  confine 
the  observations  I  have  to  make  to  the  particular  circum- 
stances of  this  case.  There  is  no  case  whatever  which 
has  been  cited  in  which  that  doctrine  has  been  recognized, 
except  the  one  which  has  been  referred  to  (the  Cider-mill 
case),  as  to  which  we  really  know  nothing,  except  that  at 
the  Worcester  Assizes,  a  good  many  years  ago,  a  cider- 
mill  was  held  to  belong  to  the  personal  estate.  Why  it 
was  so  held,  under  what  circumstances,  and  whether  it 
was  a  cider- mill  fixed  to  the  freehold  or  not,  we  do  not 
know.  We  know  nothing  except  that  this  machine,  called 
a  cider-mill,  was  decided  to  go  to  the  personal  representa- 
tive. It  is  impossible  to  extract  a  rule  of  law  from  a  case 
of  which  we   know  so  little   as   that.     And,  with   tl.at 
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184.^.  exception,  there  ia  a  uniform  course  of  decisioiiB,  wherever 
fTher  ^'"^  matter  has  been  discuBsed,  in  favour  of  the  right  of 
the  heir  to  machinery  erected,  under  the  circumstances, 
in  the  present  case ;  and  if  the  corpus  of  the  machinery  is 
to  be  held  to  belong  to  the  heir,  it  is  hardly  necessary  to 
say,  that  we  must  bold  that  all  that  belongs  to  that 
machinery,  although  more  or  less  capable  of  being  used  in 
a  detached  state  from  it ;  still,  if  it  belongs  to  the 
machinery,  and  belongs  to  the  corpus,  the  article,  what- 
ever it  may  be,  must  necessarily  follow  the  same  principle, 
and  remain  attached  to  the  freehold.  I  do  not  go  into  the 
detail  of  the  particular  items  which  have  been  objected  to. 
I  have  looked  them  through,  and  quite  concur  with  my 
noble  and  learned  friend,  that  if  any  exception  were  to  be 
taken  with  respect  to  pai-ticular  articles,  as  to  whether 
they  ought  to  be  adjudged  to  one  or  to  the  other,  it  would 
have  been  for  the  respondent,  and  not  for  the  appellant,  to 
take  such  exception. 

Lord  Campbell. — I  have  very  little  to  add  to  what  has 
been  said  by  my  noble  and  learned  friends  who  have  pre- 
ceded me,  except  that  I  entirely  concur  in  the  view  which 
they  have  taken  of  this  case.  I  own  I  was  a  good  deal 
surprised  that  the  point  was  so  much  pressed  at  the  bar, 
that  this  was  a  case  of  legilim,  and  that  it  was  not  the 
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where  the  owner  of  the  fee  being  the  absolute  owner  of  the         ^845. 
land,  and  of  the  machinery  erected  upon  it,  the  whole  of       Fisher 
it  is  in  him,  and  he  may  dispose  of  it  as  he  shall  think  fit  ^' 

LIlXON* 

for  the  benefit  of  the  family. 

Then  with  reference  to  the  authorities  by  which  we 
are  bound ;   whatever  speculative  notions  we  might  en- 
tertain with  respect  to  propriety  and  expediency,  if  we 
entertained  a  different  opinion  upon  that  subject,  all  the 
cases  are  quite  uniform  both  in  England  and  in  Scotland 
to  shew  that  such  property  shall  go  to  the  heir.    The 
only  case  the  other  way  which  has  been  referred  to  is  that 
of  the  Cider- mill,   where  the  essential  circumstance    is 
left  entirely  in   doubt,  whether,  in   fact,  the   mill  was 
fixed  to  the  freehold  or  not.     We  know  that  a  cider- mill 
is    not   necessarily   afiixed    to   the    freehold,  a    familiar 
instance   of  which  is  given   in  the  Vicar  of  Wakefield, 
where,   when    a   match    was   proposed    between   one   of 
the   Misses   Primrose    and    young    Farmer    Flamstead^ 
Moses  said  ^'  I  hope  that,  if  my  bister  marries  young  Farmer 
Flamstead,  he  will  lend  us  his  cider-mill.''     1  take  it  that 
the  cider- mill  there  was  moveable,  and  was  not  afi^ed  to 
the  freehold,  but  might  have  been  carried  from  the  farm 
of  Farmer  Flamstead  to  the  vicarage  of  the  Primroses. 
Now,  this  possibility  was  felt  to  be  so  strong  on  the  part 
of  the  learned  and  able  counsel  who  argued  for  the  appel- 
lant, that  they  were  almost  driven  to  admit,  that  in  this 
case,  if  the  freehold  had  belonged  by  hereditary  descent 
to  Mr.  DixoUy  the  machinery  would  have  gone  to  his  heir; 
but  they  said  the  land  was  purchased  by  him  for  the  pur- 
poses of  trade,  and  therefore,  this  introduced  a  new  distinc- 
tion.   This  was  assuming  that,  if  a  great  proprietor,  such 
as  Lord  Loinlo^iderry^  in  the  county  of  Durham,  were  to 
erect  machinery  in  his  coal  works,  that  would  go  to  the 
heir,  and  not  to  the  executor ;  but  that  if  a  person  bought 
a  piece  of  land  for  the  purpose  of  a  colliery,  and  erected 
machinery  upon  it,  his  having  bought  it  would  make  a 
distinction  as  to  the  character  of  the  machinery.     There 
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is  not  the  slighteat  authority  for  any  such  distinction,  and 
it  would  be  most  mischievous  if  we  were  at  all  to  sanction 
the  introduction  of  any  such  distinction.  It  would  lead 
to  great  miiichief  and  inlinite  litigation.  There  are  cases 
where,  as  between  partners,  when  land  is  used  as  part  of 
the  partnership  stock,  it  is  considered  as  personalty  ;  but 
in  those  cases  the  land  itself,  the  very  Boil,  is  by  previous 
agreement  declared  to  be  .part  of  the  personalty,  as  well 
as  any  machinery  erected  upon  it.  The  arguments  that 
were  ui^d  in  this  case  by  the  appellant  would  lead  to  the 
conclusioD  that  all  the  land  thut  was  purchased  in  fee 
simple  by  Mr.  Dixon,  and  belonged  to  him  as  long  as 
grass  shall  grow  and  water  run,  must  all  be  personalty 
just  as  much  as  the  machinery  erected  upou  the  land.  I 
have  no  doubt  at  all  that  the  principle  of  the  decision  was 
perfectly  correct.  A  distinction  was  attempted  to  be 
made  between  leasehold  and  freehold ;  but  wfaeo  we  bear 
in  mind,  that,  by  the  law  of  Scotland,  leasehold  is  realty, 
and  that  it  goes  to  the  heir,  that  distinction  entirely  fails. 
I  am  of  opinion,  therefore,  that  the  interlocutor  must  be 
affirmed.  I  am  very  glad,  and  I  think  it  is  creditable  to 
the  respondent,  that  he  did  not,  for  any  minute  pot- lid  or 
miserable  chattel,  bring  a  cross  appeal,  because  that  would 
only  have  involved  the  case  in  fresh  difficulty,  and  caused 
unnecessary  expense.     I  therefore  entirely  agree  in   the 


GASES  IN  THE  HOUSE  OF  LORDS. 


333 


In  the  matter  of  Heaviside's  Divorce  Bill. 

A  husband,  immediately  after  his  wife's  elopement,  brought  an 
action  and  obtained  a  verdict  for  damages  against  the  adul- 
terer, and  also  proceeded  against  the  wife  in  the  Ecclesiastical 
Court,  and  obtained  a  divorce  there,  but  did  not  for  five  years 
from  the  elopement  apply  for  a  divorce  in  Parliament. 

The  delay  was  held  to  be  sufficiently  accounted  for  by  the  absence 
of  the  wife  in  America,  and  by  the  inability  of  the  husband,  in 
consequence  of  his  affliction,  to  attend  to  any  business. 


1845. 

June  17. 

Divorce. 

Delay 

eofpltiined. 


On  the  day  appointed  for  the  second  reading  of  the 
Bill,  intituled  '^  An  Act  to  dissolve  the  marriage  of  Richard 
Heavisidey  Esq.,  with  Mary^  his  now  wife,"  &c., 

Mr.  Austin,  with  whom  was  Mr.  Charles  Beavan,  as 
counsel  for  the  petitioner,  opened  the  allegations  of  the 
bill. 

From  his  statement,  and  from  the  evidence,  it  appeared 
that  Mr.  Heaviside  was  married  to  Miss  Mary  Spicer, 
his  first  cousin,  at  Bathj  in  the  month  oi  July,  1824. 
They  lived  happily  together,  and  had  three  children  sur- 
viving. In  March,  1840,  Mrs.  Heaviside  eloped  from  her 
husband's  house  in  Brighton  with  the  Rev.  Dionisyus 
Lardner;  Mr.  Heaviside  brought  an  action  against  him  for 
criminal  conversation,  and  obtained  a  verdict,  at  the  next 
ensuing  summer  assizes,  for  8000/.  damages,  for  which, 
and  for  the  costs,  judgment  was  duly  entered  up,  but  not 
executed  in  consequence  of  Dr.  Lardner  having  left  the 
country.  Mr.  Heaviside  also  took  immediate  proceedings 
against  his  wife  in  the  Ecclesiastical  Court,  and  obtained 
a  definitive  sentence  of  divorce  a  mensa  et  th&ro,  but  took 
no  steps  to  sue  for  a  divorce  in  Parliament  until  tbe 
present  month  {June,  1S45). 
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Tlie  reason  given  for  this  delay  by  the  counsel  was,  that 
Mr-  HeavUide,  having  heard  that  his  wife  and  Dr.  Gard- 
ner had  gone  to  America  in  the  beginning  of  the  year 
1841,  and  believing  that  they  intended  to  reside  there  per- 
manently, did  not  think  it  necessary  to  sue  for  a  parlia- 
mentary divorce ;  but  now  finding  that  they  had  arrived 
in  France  from  America,  and  were  within  reach  of  pro- 
cess, and  apprehending  also  that  they  might  come  to 
England,  he  was  induced,  for  the  protection  of  himself 
and  his  legitimate  children  against  a  spurious  issue,  to 
apply  for  the  divorce. 

The  reason  given  for  the  delay  by  one  of  the  witnesses 
(uncle  to  the  lady,  and  to  Mr.  Heavistde  also)  was,  that 
"  Mr.  Heaviside's  mind  was  so  upset,  he  was  so  com. 
pletely  beaten  down  with  his  misfortunes,  that  he  had  not 
resolution  to  think  of  any  thing,  or  to  do  any  thing,  for 
years  ;  and  it  was  not  till  the  witness  urged  him  to  ap- 
peal to  this  House  that  he  would  hear  of  it  at  all,  and  then 
witness  put  it  upon  the  footing  of  his  children  growing 
up  and  coming  out  in  life,  and  that  it  would  be  a  great 
misfortune  to  them  to  have  a  mother  so  situated,  and  that 
the  better  plan  would  be  to  obtain  a  divorce  if  he  could." 

It  was  from  this  witness  that  Mr.  Heavtside  learned 
that  his  wife  and  Dr.  Lardner  had  arrived  from  America 
nt  U'lVTe,  antl    tlirnce  went  to  Pnrh  on  the  7th    of  llii^ 
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House  and  from  Divorce  Acts  a  great  number  of  cases,  in         1845. 
which  the  delay  had  been  longer,  and  not  so  well,  nor  at  all,  ^""^ 

accounted  for.     By  his  favour,  the  following  cases  have 
been  selected : — 

Thoroton's  Divorce  Act  (39  Geo.  3,  c.  78).  Divorce  /4cft, 

D fifty,  no 
The  adultery  was  in  1795  ;  a  verdict  and  judgment  were  obtained       objection, 

in  an  action  for  damages  against  the  adulterer  the  same 

year;  the  act  was  applied  for  and  passed  in  1799.  The  delay 

was  not  accounted  for. 

See  42  Lords*  Joum.,  p.  174 ;  and  the  Act. 


Camfbkll^s  Divorce  (39  Geo.  3,  c.  103). 

I'he  adultery  was  in  1788  ;  the  husband  was  then  in  India;  he 
returned  to  England^  and  brought  his  action,  and  got 
a  verdict  for  damages  against  the  adulterer  in  1792;  and 
proceeded  for  a  divorce  in  the  Ecclesiastical  Court  in  17S6. 
I'here  was  an  appeal  in  that  suit ;  the  Divorce  Act  was 
applied  for,  and  passed  in  July,  1799. 

42  Lords'  Journ.,  p.  129  ;  and  the  Act. 


Tighk's  Divorce  (44  Geo.  3.  c.  68). 

The  adultery  was,  or  was  discovered,  in  1799,  and  an  action  was 
then  brought  against  the  adulterer  and  a  verdict  obtained. 
The  act  was  applied  for,  and  passed  in  July,  1804.  No 
reason  was  given  for  the  delay. 

44  Lords'  Journ.,  pp.  585  and  613  ;  and  the  Act. 


M assy's  Divorce  (48  Geo.  3,  c.  76). 

The  wife's  elopement  was  in  January,  1804,  immediately  fol- 
lowed by  an  action  in  which  a  verdict  was  obtained  against 
the  adulterer.  The  Divorce  Act  was  passed  in  June,  1808. 
The  delay  was  not  accounted  for. 

46  Lords'  Journ.,  pp.  688.  705,  and  789  ;  and  the  Act. 
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1845.  toHo  Ci.ONCtrKitT'B  Divorce  Act  (51  Oco.  3.  c.  73). 

Diroretjlel'.  The  adultery  was  discovered  in  May,  180G  ;  the  act  was  pas»d 
fl?i.jF,«o  in  ISll  ;  and  no  reason  given  for  the  delay. 

jec  ton.  ^^  Loj,!^'  Joum.,  p.  90;  Macqiieen'a  Pari.  Div.  607  j  and  the  Act. 


Bur's  Divorce  (54  Geo.  S,  c.  49). 

The  adultery  was  discovered  in  July,  ISOti ;  an  action  for  crimi- 
nal converaation  was  brought  in  the  same  year,  and  a  suit 
in  the  Ecclesiastical  Court  in  1813;  the  Parliainentsrf 
Divorce  Act  was  passed  in  June,  1814> 

49  Lords'  Journ.,  pp.  815,  896,  990 ;  and  the  Act. 


Bloxah's  Divorce  (54  Geo.  3,  c.  47). 
The  discovery  of  the  adultery  was  in  August,  1804  ;  the  act  was 
passed  in  June,  1814.    No  reason  was  given  for  the  delay, 
49  Lords*  Jovu-n.,  pp.  84fi,  990;  and  the  Act. 


Lbigb's  Divorce  (.58  Geo.  3,  c.  57). 
The  discovery  of  the  adultery  was  iu  181 1  ;  the  husband  was  in 

prison  in  Prance;    he  returned  to  England  in   1814,  in 

poverty  ;  the  act  was  passed  in  1816. 
51  Lords' Journ.,  p.  498;  Macqueen's  Pari.  Div.  623. 
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Mrs.  Tubton's  Divorce  Act  (I  &  2  W.  4,  c.  35).  1846. 

The  adultery  by  the  husband,  relied  on,  took  place  on  his  voyage  Divorce  Acts. 

to  India  in  1822;    Mrs.  Turton  returned  to  England  in  Detey,  no 

1824  ;  the  act  was  applied  for  and  passed  in  1830-1. 
See  63  Liords'  Joum.,  pp.  781,  824;  Macqueen's  Pari.  Div.  657. 


Allan*s  Divorce  (4  &  5  W.  4,  c.  41). 

The  wife's  adultery  took  place  as  she  was  coming  from  India  in 

1826  ;  the  act  was  applied  for  and  passed  in  1834. 
66  Lords*  Joum.,  Appendix,  368  ;  and  the  Act. 


Coodb's  Divorce  (2  &  3  Vict.  c.  64). 

The  wife  was  delivered  of  an  illegitimate  child  in  March,  1830, 
and  in  the  month  of  October  following  the  husband  came  to 
England  and  inquired  into  the  matter  ;  the  act  was  passed 
in  1839.     The  delay  was  not  accounted  for. 

71  Lords'  Joum.,  App.  626.     See  6  Clark  &  Fin.  567. 


The  Rev.  Dr.  Labdneb's  Divorce  (2  &  3  Vict.  c.  53). 

The  adultery  of  the  wife  was  in  1820,  but  was  not  known  to 
Dr.  Lardner  until  1830.  when  the  adulterer  was  dead.  A 
suit  was  instituted  in  the  Ecclesiastical  Court  in  1832  ;  the 
Divorce  Act  was  passed  in  1839.  There  was  some  evidence 
of  Dr.  Lardner' 8  poverty  to  account  for  the  delay. 

71  Lords'  Journ.,  App.  663.     See  6  Clark  &  Fin.  569. 


Mbllin's  Divorce  (2  &  3  Vict.  c.  59). 

The  adultery  was  in  1835  ;  the  act  was  passed  in  1839. 
71  Lords*  Joum.,  App.  p.  670;  and  the  Act. 


Wyatt's  Divorce  (4  &  5  Vict.  c.  56). 

The  wife  quitted  her  husband  in  India  in  1825,  and  was  found 
living  with  the  adulterer  in  England  in  1833 ;  the  act  was 
passed  in  1841.  There  was  evidence  of  the  husband's 
inability  to  come  to  England. 

72  Lords*  Journ.,  App.  p.  92 ;  and  the  Act. 
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IB45.  Warr's  Dirorce  Act  (3  8c  4  Vict.  c.  50). 

DhoretAet*    ^^  aepanttioa  of  the  husbuid  and  wife  was  in  1827  ;  the  adul- 
Delag,  BO  teiy  of  the  wife  in  1829.     She  was  convicted  of  bigamy, 

obifctiim,  gild  [^  ^  child  in  priion  in  1831.     There  was  no  action  at 

law,  nor  auit  in  the  Eccleaiaatical  Court ;  the  Divorce  Act 
was  piMcd  in  1840.     There  was  evidence  of  the  husband's 
porertf  till  1832,  but  that  he  was  in  good  circunutancea 
from  that  time. 
See  73  Lords'  Joum.,  Appendix,  313,  et  teq.;  and  the  Act. 


DuMs's  Divorce  (3  &  4  Vict.  c.  49). 

The  adnltery  was  in  1829  ;  the  Divorce  Act  was  pasaedin  18-10. 

There  was  here,  also,  tome  evidence  of  the   husband's 

poverty  to  account  for  the  delay. 
72  Lords'  Journ.,  App.  322  ;  and  the  Act. 


Closi's  Divorce  (3  &  4  Vict.  c.  52). 

23d  October,  1834,  Mr.  Close  went  away.  The  wife's  adulteiy 
was  in  1835 ;  the  action  for  criminal  conversation  was  JQ 
1836.  The  delay  of  the  action  was  put  on  the  ground  that  the 
defendant  could  not  be  found.     The  act  was  passed  in  1840. 

73  Lords'  Joum.,  App.  339 ;  and  the  Act. 

The  Divorce  Acts,  above  referred  to,  are  not  printed  with  the 
statutes,  either  general  or  local  and  personal ;  but  they  aie 
printed  with  Naturalization  and  Estate  Acts,  and  a  collecUon  of 
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In  the  matter  of  Simmons'  Divorce  Bill.  1815. 

June  23,  26 ; 

A  husband  lived  separate  from  his  wife  for  many  years,  without  July  7* 

making  any  provision  for  her  maintenance  from  his  means,  l/'^^%' 

which  were  sufficient :  Conduct, 

Hbld  not  to  be  entitled  to  a  divorce^  though  the  adultery  of  the 

wife  was  clearly  proved. 


On  the  day  appointed  for  the  second  reading  of  the  bill, 
intituled  '^  An  Act  to  dissolve  the  Marriage  of  Charles 
Simmons  with  Frances  Fanny ^  his  now  wife,'*  &c., 

Mr.  Austin,  counsel  for  the  petitioner,  in  opening  the 
allegations  of  the  bill,  stated  a  case  of  common  prostitu- 
tion against  the  wife,  observing  that  on  that  account  the 
husband  was  unable  to  bring  an  action  of  damages  for  the 
adultery  against  any  person  («). 

It  appeared  from  the  evidence  given  in  support  of  the 
allegations  in  the  bill,  that  the  parties  were  married  by 
licence  at  Great  Milton,  Oxfordshire,  in  the  year  1825, 
the  husband  being  then  an  apprentice  to  a  baker,  and 
only  seventeen  years  of  age,  the  woman  being  twenty-five, 
and  representing  herself  to  be  wealthy.  They  separated 
after  six  months'  cohabitation,  and  the  husband  became 
valet  to  a  Mr.  Heneage  in  London^  subsequently  kept 
a  gin-shop  in  Westminster,  and  lastly  and  still  an  inn  at 
Thame  iu  Oxfordshire,  A  woman  named  Au7i  Keeling, 
who  had  been  his  fellow  servant  at  Mr.  Heneage' s,  became 
his  housekeeper  in  the  gin-shop,  and  continued  still  with 
him  in  that  capacity ;  and  he  kept  three  other  servants. 
In  the  beginning  of  the  year  1844,  he  set  persons  to  watch 
his  wife's  conduct,  and  those  persons,  in  their  examina 

(a)  See  Coodes  Divorce.  6  Clark  &  F.,  5G7. 
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tion  at  the  bar,  proved  a  clear  case  of  street-walking  and 
prostitution  against  her. 

Mrs.  Simtnoiu  having  uttciiiled  at  the  bar,  and  cross- 
examined  the  witnesses,  undertook,  if  the  House  would 
give  her  time,  to  produce  witneaaes  who  would  prove  thai 
the  husband  had  been  living  in  adultery  with  j4nn  Keelhig 
for  sixteen  years,  A  week  was  granted  to  her  for  that 
purpose. 

On  the  appointed  day  she  produced  two  witnesses ;  the 
first,  the  son  of  the  said  Mr.  Heneage,  said  he  remem* 
bered  the  husband  Simmons  when  he  was  valet  to  his 
father  thirteen  years  ago.  He  passed  as  a  single  man, 
and  there  was  a  report  that  he  was  then  cohabiting  with 
j^nn  Keeling,  his  fellow  servant.  It  was  reported  also 
that  he  had  deserted  his  wife ;  and  he  himself  (witness), 
after  much  inquiry,  found  the  wife  in  Mary-le-bone 
parish  ia  great  distress,  but  hearing  an  irreproachable 
character.  He  reported  the  matter  to  the  parish  authori- 
ties, who  arrested  the  husband,  but  what  further  took 
place  witness  knew  not. 

The  other  witness  was  Augusta  Simmons,  who  anid  she 
was  the  daughter  of  Mrs.  Simmons  by  the  petitioner,  and 
sixteen  years  of  age.  The  parish  officers  took  herself  and 
her  mother  over  to  Thame  to  her  father's  inn,  and  he 
refused  to  take  them  in.     Ann  Keeling  was  there^  and 
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Mr.  Simmons^  the  husband,  was  presented  at  the  bar         1845. 
to   answer  any  questions   the   House   might  be   pleased     Sib4mon8' 
to  put   to   him.      After    answering  some  questions  put      Divorce, 
to  him  by  a  Peer,  who  told  him   he  was  at  liberty  to 
make  any  statement  he  pleased  in  answer  to  the  imputa- 
tions made  against  him  and  j4nn  Keelingj  he  was  pro- 
ceeding to  make  such  statement ; — 

Lord  Camp&e// interposed,  and  said  that,  according  to  the 
standing  order.  No.  142,  and  to  the  usage  of  the  House,  the 
only  questions  that  could  be  put  to  the  husband,  petitioning 
for  a  divorce  act,  were  these :  "  Whether  there  has  been  any 
collusion,  directly  or  indirectly,  on  his  part  relative  to  any 
act  of  adultery  that  may  have  been  committed  by  his 
wife ;  or  whether  there  be  any  collusion,  directly  or  indi- 
rectly, between  him  and  his  wife,  or  any  other  person  or 
persons,  touching  the  said  bill  of  divorce,  or  touching  any 
proceedings  or  sentence  of  divorce  had  in  the  Ecclesiastic 
cal  Court  at  his  suit,  or  touching  any  action  at  law  which 
may  have  been  brought  by  such  petitioner  against  any 
person  for  criminal  conversation  with  the  petitioner's 
wife ;  and  also,  whether,  at  the  time  of  the  adultery  of 
which  such  petitioner  complains,  his  wife  was,  by  deed  or 
otherwise,  by  his  consent  living  separate  and  apart  from 
him,  and  released  by  him,  as  far  as  in  him  lies,  from  her 
conjugal  duty,  or  whether  she  was  at  the  time  of  such 
adultery  cohabiting  with  him,  and  under  the  protection 
and  authority  of  him  as  her  husband." 

No  question  was  put  to  the  husband. 

Lord  Brougham  said,  that  upon  the  evidence  which  their 
Lordships  had  heard  in  this  case,  the  petitioner  was  not 
entitled  to  the  relief  which  he  had  prayed  for.  Their  Lord- 
ships could  not  entertain  any  doubt  of  the  wife's  adultery, 
but  they  were  to  look  to  her  husband's  conduct  also,  and 
say  whether  that  did  not  disentitle  him  to  any  relief.  He 
might  or  might  not  be  guilty  of  criminal  cohabitation  with 
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j^nn  Keeling,  and  she  may  be  as  respectable  and  as  well  con- 
oucted  as  any  other  woman ;  it  was  not  on  the  ground 
of  adultery  with  her  that  he  (Lord  Brougham)  would 
move  their  Lordships  to  reject  this  bill ;  but  it  was  for 
his  conduct  to  his  wife,  having  separated  himself  from  her 
more  than  sixteen  years  without  looking  after  her,  without 
making  any  provision  for  her  maintenance,  without  allowing 
her  one  farthing,  while,  as  it  appeared  by  the  evidence,  he 
was  in  very  good  circumstances,  having  three  or  four 
servants  in  the  conduct  of  his  business,  and  allowing 
them  good  wages — one  of  them  so  much  as  40/.  a-year. 
His  Lordship,  in  moving  that  the  bill  be  read  a  second 
time  that  day  three  months,  repeated,  and  he  wished  it 
to  be  clearly  understood,  that  he  did  so,  not  on  the  ground 
of  the  husband's  adultery  with  Ann  Keeling,  but — wholly 
independent  of  that  charge,  and  as  if  there  was  do  ground 
whatsoever  for  it — on  the  evidence  that  this  person  neg- 
lected bis  wife,  and  threw  her  on  the  world  without 
caring  what  became  of  her,  or  bow  she  was  supported,  or 
allowing  her  anything  towards  her  support. 

Lord  Campbell  expressed  his  concurrence  in  the  view 
taken  by  his  noble  and  learned  friend.  Without  con- 
sidering whether  the  charge  of  recrimination  was  or  was 
not  made  out,  and  even  supposing  v^rin  Keeling  was  per- 
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Albxandbr  Hatfbild  -  Plaintiff  in  error.  1845. 

Lawrencs  PiiiLUPs,  S.  Phillips^  "1  Feb.  18, 24  ; 

J.  E.  Larribu,  Lewis  Rogers^  ^Defendants  in  error.   June 24, 30; 
and  W.  Gray  -  J  "  ^   ' 

A  foreign  owner  of  goods  consigned  them  to  a  factor  in  London,  Troper. 
to  whom  he  indorsed  the  bill  of  lading  in  blank,  and  transmit-  '!/"'''jJ,''*y*' 
ted  it,  with  instructions  to  receive  and  sell  the  goods.  The 
factor  received  the  goods,  paid  the  freight  and  charges  thereon, 
and  entered  them  in  his  own  name  at  the  Custom  Huuse,  by 
reason  of  which,  and  without  the  privity  or  express  assent  of 
the  owner,  he  obtained  a  dock  warrant,  which  he  pledged  for 
advances  beyond  the  amount  for  which,  as  a  factor,  he  had  a 
lien  on  the  goods  ;  — 

Hbld  that,  under  these  circumstances,  he  was  not  intrusted  with 
the  dock  warrant  within  the  meaning  of  the  second  section  of 
the  act  6  Geo.  4,  c.  94. 

There  is  a  distinction  between  persons  intrusted  with  goods^  and 
with  the  documents,  mentioned  in  that  act. 

An  intrusting  with  the  bill  of  lading,  for  the  purpose  of  the  sale 
of  goods,  is  not  an  intrusting  with  the  dock  wannnt  which 
represents  those  goods,  notwithstanding  that  the  possesaion  of 
the  bill  of  lading  enables  the  holder  of  it  to  obtain  possession 
of  the  dock  warrant. 

This  was  an  action  of  trover,  originally  brought  by 
Lawrence  Phillips  and  others,  against  Alexander  Hat-- 
feild  and  one  fFilliam  Tomlin,  since  deceased,  for  the 
conversion  by  the  defendants  of  certain  hogsheads  of 
tobacco,  and  certain  dock  warrants  belonging  to  the 
plaintiffs. 

The  defendants  pleaded  three  pleas  : — first ;  Not 
guilty :  Secondly  ;  That  the  plaintiffs  were  not  possessed 
as  of  their  own  property  of  the  said  tobacco  or  dock 
warrants,  upon  both  which  pleas  issues  were  joined  :  and^ 
Thirdly  ;  That  on  the  12th  of  December,  1836,  certain 
persons  carrying  on  trade  under  the  name  and  firm  of 
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ff^arwick  and  Clagelt,  were  intrusted  with,  and  id  pos- 
session of,  certain  dock  warrants  for  the  delivery  to  them, 
or  their  order,  by  indorsement  thereon,  of  certain  large 
quantiUes  of  tobacco,  the  same  being  the  goods  and  war- 
rants in  the  declaration  mentioned ;  and  fFarwicfc  and 
Clagelt  heing  ho  intrueted  and  in  possession,  &c.,  applied 
to,  and  requested  the  defendants  to  accept  for  them, 
Warwick  and  Clagelt,  three  bills  of  exchange  (which 
were  fully  set  out  in  the  plea)  :  Warwick  and  Ctagett  at 
the  same  time  proposed  to  the  defendants,  to  deposit  with 
the  defendants  the  said  dock  warrants,  and  to  pledge  the 
same  and  the  tobacco  as  a  security  for  the  bills  of  m- 
change.  The  plea  then  alleged  the  acceptance  by  the 
defendants  of  the  bills  of  exchange,  and  set  up  the  claim 
of  the  defendants  to  detiun,  as  against  the  demand  of  the 
plaintiffs,  the  dock  warrants  aud  tobacco,  by  virtue  of  the 
aforesaid  pledging  thereof,  by  Warwick  and  Clagett,  It 
then  averred  that  the  defendants  had  no  notice  that  War- 
wick and  Clagelt  were  not  the  actual  and  bond  fide  avmen 
of  the  dock  warrants  and  tobacco,  and  alleged  the  pay- 
ment of  tbe  bills  by  the  defendants,  and  that  the  amount 
thereof  had  not  been  repaid  to  the  defendants  by  fVarwtck 
and  Clagelt  s  veri6cation.  The  plaintiffs  replied  de  ia~ 
jttrid  to  this  plea.     Issue  thereon. 

The  cause  was  tried  before  Lord  ^binger,  at  the  London 
Sitti[iL--s.  ufuTTniiilvTcriii.  IHIO.  ;uid  tiji:  pliil 
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tions  to  fTarwick  and  Clagett  to  take  out  dock  warrants  for 
this  tobacco.  The  mode  of  selling  tobacco  warehoused  in 
the  London  Docks,  is  by  delivery  order,  or  by  dock  war- 
rants, at  the  option  of  the  owner,  and  a  dock  warrant  is 
not  only  unnecessary  for  the  purpose  of  effecting  a  sale  of 
tobacco,  but  where  the  quantity  to  be  sold  is  large,  as  in 
the  present  case,  is  unusual  and  inconvenient.  A  person 
in  whose  name  goods  are  entered  at  the  docks,  can  obtain 
dock  warrants  or  give  delivery  orders  for  them,  at  his 
option.  The  plaintiffs  did  not  know  till  the  8th  February, 
1837,  when  TFarwick  a^d  Clagett  stopped  payment,  that 
any  dock  warrant  had  been  taken  out. 

For  the  defendants,  evidence  was  given  to  the  following 
effect : — Before  the  ship  containing  the  tobacco  arrived,  a 
bill  of  lading  was  forwarded  by  the  plaintiffs  to  TFarwick 
and  Clagett,  by  which  the  tobacco  was  made  deliverable 
to  order  or  assigns,  and  which  was  indorsed  in  blank. 
The  bill  of  lading  was  inclosed  in  a  letter  from  the  plain- 
tiffs to  Mr.  Warwicky  which  letter  contained  the  following 
directions  :  ^^  You  will,  in  the  disposition  of  this  tobacco, 
be  governed  by  the  direction  of  our  Mr.  Lewis  Rogers  of 
Havre,  to  whom,  by  agreement,  the  parties  have  com- 
mitted the  charge.  You  will  place  the  proceeds  of  sales 
to  our  credit,  or  account  to  our  Mr.  Rogers  for  same,  as 
may  be  agreed  upon  by  you  and  him."  On  the  arrival  of 
the  ship,  the  tobacco  was  lauded  and  warehoused  by 
fFarwick  and  Clagett^  in  their  own  names,  and  they  paid 
the  freight  and  charges  thereon.  On  the  12th  of  Decem- 
ber, 1836,  TFarwick  and  Clagett  applied  to  the  defendants 
to  lend  them  a  large  sum  of  money  upon  the  security  of 
dock  warrants,  and  on  the  same  day,  and  whilst  the  nego- 
tiation was  pending,  took  out  a  dock  warrant  for  the 
tobacco  in  question  (as  well  as  for  a  large  quantity  of 
other  tobacco  not  belonging  to  the  plaintiffs),  for  the  pur- 
pose of  pledging  this  dock  warrant  with  the  defendants  as 
a  security  for  the  advance  of  the  said  sum  of  money.  The 
advance  was  made  on  the  security  of  the  dock  warrant. 
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which  was  delivered,  huviiig  been  first  indorsed  in  blank 
by  fVarunck  and  Clagelt,  to  the  defendants. 

Upon  thia  evidence,  the  only  question  whicb  arose  at 
the  trial  was,  whether  IfarwicA  and  Clagelt  had  or  bad 
not  been  intrusted  with  the  dock  warrant,  within  the 
meaning  of  the  second  section  of  the  Factors'  Act,  G  Geo. 
4,  c.  94  {a).  For  the  defendants,  it  was  contended  that 
the  said  tobacco  being  consigned  to  fVarwick  and  Clagelt 
for  sale,  and  they  having  the  possession  of  the  bill  of 
lading,  and  having  thereby  the  means  of  obtaining  dock 
warrants,  must,  as  a  necessary  cojjcluBion  of  law,  be  con- 
sidered authorised  to  take  out  such  dock  warrant,  and 
intrusted  with  the  dock  warrant,  within  the  meaning  of 
the  statute.    The   defendants   required   the  Lord   Chief 


(o)  By  the  »ecoDd  gectlon  of  which  it  is  enacted, "  That  any  jier- 
eon  nr  persons  iatrusted  with  or  in  poaseBsion  of  any  bill  of  lading. 
India  warrant,  dock  warrant,  warehouse -keeper's  certificate, 
wharfinger's  certificate,  warrant,  or  order  for  delivery  of  goods, 
shall  be  deemed  and  taken  to  be  the  true  owner  or  owners  of  the 
goods,  wares,  and  merchandise,  described  and  mentioned  iu  the 
said  several  documents  hereinbefore  stated  respectively,  or  either 
of  them,  so  &r  as  to  give  validity  to  any  contract  or  agree- 
ment to  be  made  or  entered  into  by  such  person  or  persons 
■D  intrusted  and  in  poBscssion,  as  aforesaid,  with  any  person 
or  persons,  body  or  bodies,  politic  or  corporate,  for  the  sale  or 
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Baron  to  direct  the  jury  that  the  matters  so  given  in 
evidence  for  the  defendants  established  conclusively, 
as  a  matter  of  law,  that  the  said  Warwick  and  Clagett 
were  intrusted  with  and  in  possession  of  the  said  dock 
warrant,  and  to  bar  the  plaintiffs  of  tlieir  action.  But  the 
Lord  Chief  Baron  stated  his  opinion  to  the  jurors,  that 
upon  the  issue  joined  in  that  record  they  had  to  try  whe- 
ther or  not  Warwick  and  Clagett y  who  pledged  the  goods, 
were  intrusted  by  the  plaintiffs  with  the  dock  warrant ; 
that  if  they  were,  then  the  defendants  were  entitled  to  a 
verdict;  if  they  were  not,  that  then  they  were  not  so 
entitled ;  that  a  man  once  intrusted  with  a  bill  of  lading, 
was  not,  therefore,  intrusted  with  all  he  might  do  by 
means  of  that  bill  of  lading ;  that  it  was  not  a  legal  infer- 
ence from  the  fact  that  a  man  was  intrusted  with  a  bill  of 
lading,  that  he  thereby  became  intrusted  with  all  the 
other  documents  which  the  possession  of  the  bill  of  lading 
might  enable  him  to  obtain ;  nor  did  the  possession  of 
the  bill  of  lading,  as  a  matter  of  law,  show  that  he  was 
intrusted  with  the  dock  warrant;  that  this  was  not  an 
inference  of  law,  but  one  of  fact,  and  that  the  jurors  would 
consider  whether  they  could  draw  that  inference  in  this 
case.  His  Lordship,  after  commenting  at  length  on 
the  facts  of  the  case,  and  explaining  to  the  jury  by 
example  what  would  amount  to  an  intrusting,  in  point  of 
fact,  stated  that  the  mere  possession  of  the  bill  of  lading 
did  not,  as  a  matter  of  law,  authorise  Warwick  and 
Clagett  to  take  out  this  dock  warrant ;  that  the  argument 
of  the  defendants*  counsel  seemed  to  be,  that  they  were 
intrusted  with  the  bill  of  lading,  and  therefore  they  were 
intrusted  by  implication  with  all  that  the  possession  of 
the  bill  of  lading  or  of  the  goods  might  enable  them  to  do, 
but  that  he  did  not  agree  to  that  as  a  matter  of  law.  His 
Lordship  then  left  it  to  the  jury  to  say  whether,  upon  the 
whole  evidence,  the  plaintiffs  did  intrust  Warwick  and 
Clagett  with  the  dock  warrant  they  obtained ;  if  not,  the 
plaintiffs   would   be   entitled   to  the  verdict;  but  if  the 
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1S15.        juront  were  of  opinion  that,  in  point  of  fact,  Warwick 
H  ~Xm    D     "^^  Clagelt  were  so  intrusted,  then  the  defendants  would 
V.  be  entitled  to  the  verdict.    The  counsel  for  the  defendunU 

H)LLiP3.  f^quireJ  t^e  Chief  Baron  to  state  to  the  jury  what,  in 
point  of  law,  was  rh  intrusting  with  a  dock  warrant  within 
the  meaning  of  the  6  Geo.  4,  c.  94,  a,  2,  which  be 
declined  to  do,  on  the  ground  that  it  was  not  an  inference 
of  law,  but  was  a  matter  of  fact ;  and  he  further  stated, 
that  he  considered  that  the  intrusting  must  be  with  the 
privity  and  consent  of  the  person  supposed  to  intrust, 
expressed  or  implied.  The  jury  found  for  the  plaintiffs  on 
all  the  issues,  and  assessed  the  damages  at  10,589/.  \6s.4d, 
A  bill  of  exceptions  was  tendered  and  sealed,  and  judg- 
ment was  signed  in  the  Court  of  Exchequer  in  Michael- 
mas Term,  1840. 

Error  having  been  brought  in  the  Court  of  Exchequer 
Chamber  upon  the  bill  of  exceptions,  the  case  was  argued 
on  the  13th  and  14th  December,  1841  (A).  The  Court 
tooli  time  to  consider  the  judgment,  and  on  the  21st 
February,  1842,  Lord  Deiiman  delivered  the  unanimous 
judgment  of  the  Court,  affirming  that  of  the  Court  of 
Exchequer  (c).  The  present  writ  of  error  was  then 
broi^ht. 

The  arguments  in  tbis  case  were  begnn  in  February, 
but  after  the  case  had  been  part  heard,  they  were  sus- 
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well ;    and  Barons  Parke^  AldersoHj  Rolfcy  and  Plati, 
attended. 

Mr.  Kelly  and  Mr.  fFortley  (Sir  J.  Bayley  was  with 
them)  for  the  plaintiff  in  error: — 

The  greatest  difficulty   in    this   case   arises   from  the 
simple  fact^  that  the  judgment  of  a  Court  has   already 
put  a  construction  on  the  6  Geo.  4,  c.  94.     But  it  is 
submitted  that^  when  that  statute  comes  to  be  examined, 
its  terms,  though  not  perhaps  perfectly   clear,  will  not 
bear  out   that  construction.      A  bill   of  lading  makes 
the  goods   deliverable  to  order,    or,  in  other   words,  to 
the  assignee  of  the  party  who  holds  it.      In  this  case 
there  was  an  assignment  by  an  unqualified  bill  of  lading, 
which    vested    in    the    holder    of   that    instrument    the 
right  to  the  possession  of  the  goods.     The  tobacco  here 
was  consigned  for  the  purpose  of  sale.     JFarwick  and 
Clagett  were  to  sell  it :  they  were  not  only  factors  but 
were  themselves   merchants,   and   when,   therefore,   the 
tobacco  arrived  it  was  warehoused  in  their  names.     The 
bill  of  lading  then  became  a  dead  letter ;  it  was  functus 
qfficiu     These  persons  were  in  the  same  manner,  and  for 
the  same   purpose,  consignees  of  tobacco  belonging  to 
other  persons  besides  the  plaintiffs :  they  were  the  con- 
signees of  the  whole  cargo,  and  they,  therefore,  took  out 
a  dock  warrant,  which  is  the  usual  course  when  the  whole 
cargo  and  not  merely  a  part  of  it  is  intended  to  be  sold. 
The  delivery  order  is  taken  out  when  only  a  part  of  the 
cargo  is  to  be  disposed  of.     The  course  pursued  in  this 
case  was,  therefore,  justified  in  every  way  by  the  circum- 
stances of  the  consignment.    To  all  the  world  Messrs. 
TFarwick  and  Clagett  appeared  to  be  the  owners  of  the 
tobacco,  entitled  to  sell  it,  and  acting  as  if  such  was  their 
intention.     On  the  day  on  which  they  took  out  the  deli- 
very orders,  they  pledged  the  dock  warrants  to  Hatfeild 
and  Co^  for  a  large  advance  of  money.  It  is  not  suggested 
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that  these  persons  had  any  knowledge  that  fFarwick  and 
Clagtttf  were  not  the  true  owners  of  the  tottacco.  Under 
these  circum stances,  the  question  is,  whether  the  plaintiff, 
the  consignors  from  ahroad,  by  intruEting  Warwick  and 
Clagetl  with  these  goode  for  the  purpose  of  sale,  must  not 
be  taken  to  have  intrusted  them  with  either  the  dock  war- 
rant or  the  delivery  orders.  Into  one  or  the  other  of  these 
the  bill  of  lading  must  have  been  transmuted  for  the  pur- 
pose of  doing  that  which  the  consignors  intended  when 
they  sent  the  goods  to  this  country — namely,  selling  them 
to  a  bond  fide  purchaser.  No  sale  could  have  been  carried 
into  effect  without  such  a  change  in  the  symbol  of  the 
property.  It  must,  therefore,  be  admitted,. that  Warviick 
and  Clagelt  were  intrusted  with  the  bill  of  lading  for  the 
purpose  of  making  this  change.  {The  Lord  Chancellor. 
— Is  not  the  question  this — whether  the  delivery  of  the 
IhII  of  lading  is  an  evidence  of  intrusting  with  the  dock 
warrants.)  It  is  something  more.  As  the  consignment  was 
for  the  purposes  of  sale,  and  as  a  sale  can  only  be  effected 
by  a  dock  warrant  or  a  delivery  order,  the  question  is, 
whether  the  intrusting  with  the  bill  of  lading  was  not  an 
intrusting  for  the  purpose  of  an  absolute  disposal  of  the 
goods. 

The  cases  on  this  matter  are  not  numerous.    The  first 
in  point  of  date  is  that  of  Palerson  v.  Task  (rf),  which 
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sale  or  for  pledge— with  a  restricted  or  with  an  unlimited 
authority.  Yet,  without  a  knowledge  of  what  was  the 
fact  in  that  respect,  the  judgment  is  incapable  of  a  just 
application.  Still  it  may  be  admitted,  that  that  case  was 
long  acquiesced  in,  and  decisions  were  founded  upon  it;  but, 
at  the  same  time,  it  was  so  opposed  to  the  usage  of  trade, 
that  there  was  a  great  struggle  perpetually  going  on  between 
commercial  practice  and  law  upon  this  very  matter.  At 
length  the  Legislature  altered  the  law,  and  the  plaintiff 
in  error  may  safely  admit  the  force  and  authority  of 
the  previous  decisions,  since  the  fact  of  that  alteration 
shews  that  no  one  of  them  can  apply  to  him. 

(The  ZfOrd  Chancellor. — As  I  understand  this  case  in 
the  Court  below  (e),  it  decides  that  possession  of  the  bill 
of  lading  is  not  sufficient  to  give  the  factor  a  power  over 
the  goods ;  that  there  must  be  an  intrusting  with  the 
symbol  of  the  goods,  the  dock  warrant,  or  delivery  order, 
and  that  whether  there  is  an  intrusting  or  not,  is  a  ques- 
tion of  fact  for  the  jury.  There  is  one  other  question — 
namely,  whether  employing  a  factor  to  sell,  and  delivering 
to  him  a  bill  of  lading,  by  means  of  which  he  may  obtain 
possession  of  the  dock  warrants,  by  which  a  sale  can  be 
completed  by  delivery,  is  to  be  considered  an  intrusting 
him  with  the  dock  warrants). 

That  is  the  main  question  here,  and  the  plaintiff  in 
error  upon  that  question  contends,  that  where  a  foreign 
consignor  consigns  goods  to  a  factor  in  this  country, 
by  bills  of  lading  indorsed  in  blank,  and  so  consigns 
them  for  the  purposes  of  sale,  he  does  intrust  the  con- 
signee not  merely  with  the  bill  of  lading,  but  with  what- 
ever will  enable  him  to  get  possession  of  the  goods,  and 
consequently  intrusts  him  with  the  goods  themselves* 
The  words  of  the  second  section  of  the  6  Geo.  4,  c.  94,  do 
not  seem  doubtful  upon  this  point.    A  person  who,  by  the 
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act  of  the  consignor  and  by  liia  repreientstions,  acquire* 
absolutely  a  power  of  disposing  of  the  goodi,  and  of  every 
description  of  document  which  can  represent  them,  must 
be  said  to  be  intrusted  with  the  documents  and  with  the 
goods.  To  say,  under  such  circum stances,  that  the  factor 
is  not  intrusted  by  the  owner,  is  to  defeat  the  object  of  the 
statute,  and  to  enable  the  owner  of  the  goods,  or  the 
factor,  or  both  together,  to  commit  frauds  without  limit 
upon  persons  whom  the  Legislature  intended  to  take 
under  its  protection.  A  bill  of  lading  sent  to  a  factor  in 
the  form  adopted  in  this  case,  gives  him  the  actual  power 
to  dinpose  of  the  goods.  (7%e  Lord  CAancelfor.— The 
moment  the  goods  were  delivered  the  bill  of  la£ng  had 
done  its  office,  and  there  was  an  end  of  that ;  could  the 
Factors  pledge  the  specific  goods  ?  They  bad  inetnic- 
tions  to  sell ;  could  they  sell  without  obtaining  a  dock 
warrant  or  a  delivery  order? )  No ;  they  must  hare  one 
or  tlie  other,  unless  they  went  out  of  the  usual  course  of 
business.  {The  Lord  Chancellor. — According  to  the 
usual  course  of  trade,  were  they  to  wait  for  particular 
orders  to  sell?)  They  were  not.  {The Lord  Chancellor. 
—When  a  party  gives  general  instructions  to  sell,  he  gives 
instructions  to  do  all  that  is  necessary  for  that  purpose- 
Might  the  factor  then  at  once  get  the  dock  wanant  or 
the  delivery  order,  and  if  he  did  so,  might  he  pledge  it?) 
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advisable  to  have  frequent  recurrence  to  the  parties  in 
Europe  as  to  the  mode  and  time  of  selling  this  tobacco. 
[Lord  Brougham^ — ^Thc  letter  is  strong :  "  You  will  be 
directed  by  Mr.  Rogers^  to  whom^  by  agreement,  the  par- 
ties hare  intrusted  the  charge/'     The  LfOrd  Chancellor. — 
Suppose  Rogers  had  said  "  The  market  is  very  bad  with 
you  just  now,  send  the  cargoes  over  to  Havre,"  he  must 
have  done  it.    This  case  is  not,  therefore,  like  the  simple 
case  of  sending  goods  with  a  bill  of  lading,  and  desiring  a 
sale,  for  that  would  be  a  general  authority  to  sell ;  but 
here  the  factor  is  to  wait  for  the  directions  of  Mr.  Rogers. 
The  factor  is  to  get  possession  of  the  goods  by  the  bill  of 
lading,  but  having  done  that,  he  is  not  to  do  anything  else 
except  upon  directions  from  a  third  person.]     That  is  not 
quite  what  is  meant.  If  he  got  directions  from  Rogers^  he 
was  to  obey  them ;  but  if  he  did  not,  he  was  at  liberty  to 
act  without  them.    But  assuming  it  to  be  (which  it  was 
not)  an  absolute  prohibition  on  the  part  of  the  consignors 
to  sell  the  goods  without  the  consent  of  Mr.  Rogers,  that 
would  not  be  any  prohibition  against  taking  them  for  the 
purpose  of  pledging.    And  at  all  events,  whatever  might 
be  the  private  arrangements  between  the  parties  them- 
selves, the  factors  here  were  publicly  invested  with  the 
possession  of  the  goods,  and  with  the  authority  to  deal 
with  them.   They  were  therefore  in  the  situation  in  which 
the  statute  protected  those  who  dealt  with  them.    They 
were  ^'  entrusted  with  and  in  possession  of  the  bill  of 
lading.'*  The  statute  meant  that  the  lender  of  money,  lent 
on  such  security  as  this,  should  not  be  bound  to  enquire 
whether  the  man  who  appeared  to  have  possession  of  the 
goods  was  or  was  not  legally  as  against  all  the  world 
entitled  to  that  possession.     [The  Lord  Chancellor. — 
The  object  of  the  statute  was  to  protect  the  owner  of  the 
goods ;  but  at  the  same  time  it  said  to  him,  if  you  entrust 
a  man  with  them  you  must  take  the  consequences  of  so 
entrusting  him.     The  question  is,  was  there  any  en- 
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lS4fi.        trnating  ?]    lliere  was  to  this  case ;  tike  general  nature  of 
Hatfiild     ^*  authority  pven  shewH  th».    [7%e  Lord  Chancellor, — 
*•  But  suppose  the  owner  sends  a  bill  of  lading  with  instruc- 

tions to  the  factor  not  to  sell  the  goods  for  aix  months,  he 
would  have  authority  to  get  the  goods  but  not  to  dispose 
of  them.]  That  supposition  seems  to  confound  authority 
with  power — the  authority  to  get  the  goods,  with  the 
power  to  dispose  of  them.  The  owner  might  send  the  bUl 
of  lading,  and  yet  order  the  factor  not  to  possess  himself 
of  the  goods  for  a  limited  time.  In  that  way  the  &ctor 
would  not  have  the  means  or  power  of  getting  the  goods. 
[The  Lord  Chancellor.— Bat  he  might  get  the  goods,  and 
yet  not  hare  the  power  of  dealing  with  them.  I  do  not 
think  that  he  is  entrusted  merely  because  be  has  the 
power  to  do  what  the  owners  have  ordered  bim  not  to  do.] 
But  the  authority  to  sell  and  the  power  to  sell  must  not 
be  confounded,  at  least  not  where  the  interests  of  third 
parties  are  to  be  affected.  Here  the  foctors  were  entrusted 
with  the  power.  They  received  the  bill  of  lading  which 
gave  them  an  absolute  power  over  the  goods.  It  was  not 
for  third  parties  to  ask  whether  they  were  authorised  to 
exercise  that  power.  ^TAe  Lord  Chancellor. — But,  as 
was  well  argued  by  Mr.  Crompton  in  the  Court  of  Exche- 
quer in  the  first  case  arising  out  of  these  transactions  (/), 
"  A  mere  enabling  is  not  an  entrusting.   Suppose  I  give  a 
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principal.  The  Legislature  so  deemed  it,  and  for  the  pro- 
tection of  third  parties,  intended  to  put  on  the  same 
footing  as  well  pledges  of  the  symbols  of  goods  as  pledges 
of  the  goods  themselves. 

Whenever  a  factor  is  entrusted  with  the  bill  of  lading, 
and  with  the  symbols  of  the  goods,  he  is  entrusted  with 
the  goods  themselves.  It  was  well  known  to  the  framers 
of  the  statute,  that  the  goods  themselves  were  never 
pledged  except  by  the  pledge  of  the  instruments  that  were 
the  symbols  of  them ;  and  therefore  the  statute  only  uses 
words  which  indicate  a  dealing  with  the  goods  by  means 
of  the  instruments  which  are  the  sjrmbols  of  the  goods. 
And  here  it  is  to  be  observed  that  the  authority  is  not 
limited  to  the  bill  of  lading;  for  the  trust  which  the 
sending  of  that  document  implies  has  not  expired,  but 
still  continues,  though  the  direct  effect  of  the  bill  of  lading 
may  have  been  satisfied  by  the  landing  of  the  goods. 

In  this  case  Warwick  and  Claggett  were  the  factors  of 
the  owners  of  the  goods.  That  very  character  of  itself 
implies  that  they  were  entrusted  with  the  goods.  A  factor 
is  a  trustee  for  his  principal.  Mace  v.  Cadell{g).  in 
Martini  v.  Coles  (A),  Lord  Ellenborough  treats  him  as  a 
person  to  whom  are  confided  the  goods  and  the  affairs  of 
the  principal.  Belly  in  his  '*  Commentaries  on  the  Laws  of 
Scotland"  (t),  adopts  the  same  doctrine,  and  shews  that  a 
factor  is  distinguished  from  a  broker  by  being  entrusted 
with  goods  as  if  they  were  his  own. 

Crawshay  v.  Thornton  {k)  shews  the  manner  in  which 
the  Courts  of  Equity  treat  a  factor.  That  was  an  appli- 
cation in  an  interpleader  suit ;  and  it  was  held,  that  where 
the  factor  had  declared  that  he  held  goods  at  the  disposal  of 
C,  he  could  not  afterwards,  when  the  goods  were  claimed 
by  D.,  maintain  a  bill  of  interpleader  against  C.  and  D. 

{g)  Per  Lord  Mansfield,  (t)  Vol.  I.,  p.  195,  et  seq.g 
Cowp.  232.  385,  et  seq. 

(A)  I  Maulc  &  Selw.  140.  (A)  2  Myl.  &  Or.  1. 
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184G.        The  rule  in  that  case  was  fooDded  od  Stadart  v.  Dux- 
Hathild     **"  ^'^'  *^*  principle  of  which  waa  recogniced  in  Haxau 
V.  ffahon  (m),  and  is  juati&ed  by  the  anthority  of  Pick- 
ering V.  Btak  (n). 

The  supposition  in  the  Court  below  was  that  the  L^b- 
lature  did  not  intend  to  protect  the  pledging  of  goods 
because  they  could  not  be  ear-marked,  and  only  meant  to 
extend  the  provisions  of  the  statute  to  the  pledging  of  the 
symbols  of  goods.  Thu  is  an  erroneous  view  of  the  sta- 
tute, and  of  the  intention  of  the  Legislature.  That  inten- 
tion was  to  protect  merchants  and  others  who  should 
enter  into  contracts  ^vith  the  apparent  owners  of  goods — 
persons  who  had  been  entrusted  by  the  real  owners  with 
the  apparent  ownership  of  these  goods,  and  who  by  means 
of  that  trust  were  able  to  obtain  contracts  and  to  gain 
credit— credit  which  was  given  in  consequence  of  this 
apparent  possession  of  the  goods.  To  put  a  proper  con- 
struction on  an  act  of  Parliament,  suppoung  it  capable  of 
bearing  more  than  one  construction,  the  prenous  state  of 
the  law  ought  to  be  considered,  and  attention  ought  to  be 
directed  to  the  question — what  was  the  evil  which  that 
state  of  the  law  permitted,  and  which,  therefore,  required 
to  be  remedied.  Applying  that  rule  to  the  task  of  con- 
struing  this  statute,  its  meaning  will  be  plain.  Goods  of 
immense  value  are  ddly  consigned  by  owners  abroad  to  a 
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the  trust  then  is  of  the  goods  themselves.    The  goods         1845. 
remain  in  the  docks,  the  dock  warrant  is  the  ackuowledg-     Hatfbild 
ment  of  the  Dock  Company  that  the  goods  are  held  for  <^- 

the  holder  of  that  warrant,  the  possession  of  which,  if  the 
goods  were  consumed  by  fire,  would  enable  those  pos* 
sessed  of  it  to  recover  from  the  Insurance  Office.  On 
goods,  the  title  to  which  is  thus  in  the  hands  of  a  particu- 
lar individual,  money  is  advanced  without  hesitation.  It 
is  equally  the  interest  of  the  owner  and  the  factor,  that 
advances  thus  made  should  be  protected,  and  though  frauds 
may  possibly  in  some  instances  be  practised,  yet  if  it  was 
not  in  the  power  of  a  possessor  of  goods  to  raise  money 
on  them  in  this  manner,  many  transactions  of  great  im- 
portance could  not  be  carried  on. 

It  is  clear  that  it  was  the  intention  of  the  Legislature  to 
protect  all  such  pledges,  whether  of  the  symbols  of  the 
goods  or  of  the  goods  themselves.     Has  that  intention 
been  carried  into  effect  ?   It  is  submitted  that  that  question 
must  be  answered  in  the  affirmative.      Goods  and  the 
symbols  of  them  are  in  the  act  treated  as  the  same  things. 
The  first  section  provides  that  foreign  consignees,  or  per- 
sons entrusted,  for  the  purposes  of  consignment  or  of  sale, 
with  any  goods  shall  be  treated  as  the  true  owners  of  the 
goods  so  far  as  to  protect  consignees  for  advances  made 
upon  them.     This  section  shews  that  the  Legislature  did 
not  intend  to  make  any  distinction  between  goods  and  the 
symbols  of  them,  but  to  subject  both  to  the  same  liabilities. 
Lord  Abinger's  argument  for  the  supposed  distinction, 
namely,  that  the  goods  cannot  be  ear-marked  is  not  one 
which  need  be  discussed ;  for  the  words  of  the  statute  do 
not  shew  that  any  distinction  was  made  between  the  goods 
and  their  symbols. 

The  Legislature,  it  is  true,  speaks  of  the  entrust- 
ing, in  that  section  alone  in  which  it  refers  to  the  docu- 
ments as  the  symbols  of  the  goods ;  but  from  the  whole 
context  of  the  clauses,  it  is  manifest  that  it  speaks  of  the 
goods  by  means  of  speaking  of  the  documents. 
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IS46.  AsBuming  it  to  be  CBtablished  that  the  goods  them- 

HATrBibD  selves  are  entruBted  to  the  factor,  he  had  clearly  the  right 
to  pledge  the  documents  which  represented  them.  Where 
such  a  trust  is  created  under  circumstances  which  shew 
that  with  reference  to  the  state  of  the  law  the  factor  be- 
comes entitled  to  the  documents  which  represent  the 
goods,  so  that  it  may  be  his  duty  to  create  those  docu- 
ments, it  cannot  be  said  that  he  is  not  entrusted  with 
those  documents  themselves.  Such  was  the  case  here, 
and  fVarwick  and  Claggett  must  be  treated  as  entrusted 
with  the  docit  warrants  which  they  were  entitled,  nay 
bound,  to  call  into  existence  for  the  very  purpose  of 
dealing  witli  the  goods  in  the  manner  directed  by  thnr 
principal.  The  fact,  that  the  mode  in  which  fF'arwick 
and  Claggett  dealt  with  those  documents  wsB  a  fraud  upon 
their  principals,  (supposing  it  to  be  so,)  cannot  affect  the 
question  of  their  having  been  entrusted  with  the  docu- 
ments. The  Judger  in  the  Court  below  allowed  this  fact 
to  be  relied  on  as  a  proof  that  there  bad  been  no  entrust- 
ing. But  that  was  an  error.  It  was  deciding  the  question 
of  the  right  to  a  power  by  the  circumstance  of  its  abuse. 
The  circumstance  that  the  documents  were  created  by  a 
fraud  did  not  shew  that  the  factors  were  not  entitled  t» 
create  them.  Suppose  the  statute  had  spoken  of  men 
entrusted  with  Bank  notes,  would  not  a  man  who  received 
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The  effect  of  the  section  is,  that  the  factor,  who  has  a  Hen         1846. 
bn  the  goods,  may  pledge  either  the  goods  themselves,  or     HATPsiLb 
any  documents  representing  these  goods,  for  the  amount  <^- 

of  his  lien.  If  that  is  so,  it  is  impossible  to  escape 
from  this  consequence,  that  the  lender  of  the  money, 
whether  on  the  documents  or  on  the  goods,  lends  it  at  his 
own  peril  as  to  the  amount,  for  he  knows  that  he  dan  only 
retain  the  goods  to  the  amount  of  the  lien.  The  fraud, 
therefore,  can  only  be  a  fraud  on  the  lender.  WartOick  and 
Clageltf  the  goods  being  in  the  docks  in  their  names,  were 
entrusted  with  the  goods,  and  they  Were  at  least  entitled 
to  pledge  the  goods  to  the  amount  which  they  had 
advanced  for  freight  and  other  charges,  for  which  it  is 
perfectly  clear  that  they  had  a  lien.  For  the  purpose  of 
pledging  the  goods  a  dock  warrant  was  necessary.  They 
had,  therefore,  a  legal  right  to  a  dock  warrant  in  respect 
of  their  lien  on  the  goods.  The  document  and  the  creation 
of  it  might  consequently  be  lawful,  and  that  being  so,  the 
secret  intention  of  the  factor  to  abuse  the  legal  right  can- 
not, as  tb  a  third  party,  render  his  creation  of  that  docu- 
ment unlawful.  The  question,  in  fact,  is  not  a  question 
of  the  right  to  pledge,  but  of  the  right  of  lien,  and,  so  far 
as  the  interests  of  an  innocent  party  are  to  be  effected, 
that  right  is  complete. 

Mr.  Jerifis,  Mr.  Crofnpton^  and  Mr.  JVaddington  ap- 
peared for  the  defendants  in  error,  but  were  not  called 
upon  to  address  the  House. 

The  Lord  Chancellor. — We  have  advised  with  the  learned 
Judges  upon  this  subject,  and  do  not  think  it  necessary  to 
hear  the  counsel  on  the  part  of  the  defendants  in  error. 
Their  Lordships  are  now,  I  believe,  prepared  to  favour  us 
with  their  view  of  the  case.  The  question  to  be  submitted 
to  the  Judges  is  in  these  terms : — '^  A.,  residing  abroad, 
being  the  owner  of  goods,  consigned  them  by  a  bill  of 
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1845.         lading,  makiag  tbem  deliverable  in  Londou  to  the  eoa- 
Hatfiild     ■'gn««»  or  hii  assigns ;  and,  having  indorsed  the  bill  of 
'■  lading  in  blank,  transmitted  it  to  his  factor,  with  inBtnic- 

tions  to  receive  and  sell  the  goods.  The  factor  receives 
the  goods,  enters  them  in  his  own  name  at  the  Custom 
House,  and  obtains,  without  the  privity  or  express  consent 
of  the  owner  (by  reason  of  the  goods  being  entered  in  bis 
own  name  at  the  Custom  House),  a  dock  warraut,  in  his 
own  name,  it  being  the  usage  at  the  docks  to  give  such 
document  to  the  person  in  whose  name  they  are  entered, 
and  pledges  such  dock  warrant  for  advances  beyond  the 
charges  for  which  the  factor  has  a  lien.  Is  it  a  consequence 
of  law  under  these  circumetances  that  the  factor  was  en- 
trusted with  the  dock  warrant  within  the  meaning  of  the 
act  of  Parliament,  6  Geo.  4,  c.  94,  s.  2  ?" 

Lord  Chief  Justice  Tindal  delivered  the  opinion  of  the 
Judges : — 1  am  requested  by  my  brethren  to  state  our 
opinion,  upon  the  question  now  put  by  your  Lordships,  to 
be,  that,  under  the  circnmstancea  supposed  by  that  qnes- 
tion,  it  is  not  a  consequence  of  law  that  the  factor  wu 
entrusted  with  the  dock  warrant  within  the  meaning  of  the 
act  of  Parliament  6  Geo.  4,  c.  94,  s.  2.  For  we  conuder 
the  proper  interpretation  of  that  section  to  require  that 
tlii-rf  ^lioiihl  Ik-  not  only  u  |)os^c^5ioi)  by  the;  f:ii.-tur  of  the 
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nity,  if  he  had  thought  proper  to  exercise  it,  of  giving 
notice  to  the  world  upon  the  face  of  the  document,  or 
otherwise,  that  he  did  intend  to  allow  it  to  be  parted  with 
in  any  other  manner  than  for  his  own  use.  The  statute 
enables  the  factor  to  pledge  the  goods  to  the  extent  of  his 
own  lien  or  interest,  but  he  cannot  give  a  greater  interest 
than  he  has  himself,  except  by  the  production  of  a  docu- 
ment, and  he  cannot  do  that  unless  he  is  entrusted  with 
that  document  by  the  owner.  The  circumstances  sup- 
posed by  your  Lordships' question,  appear  to  us  to  furnish 
no  other  conclusion  than  that  the  owner  of  the  goods,  by 
transmitting  the  bill  of  lading  endorsed  in  blank  to  the 
factor,  enabled  him  in  the  usual  course  to  obtain  the  pos- 
session of  the  goods,  but  that  they  furnish  no  conclusion 
in  law  in  determining  the  question.  Whether  the  factor  Was 
entrusted  with  the  dock  warrant,  which  he  obtained  by 
means  of  having  procured  the  goods  to  be  warehoused  in 
his  own  name. 


1845. 

Hatfkild 

r. 
Phillips. 


The  Lord  Chancellor.  —  I  entirely  agree  with  the 
opinion  which  has  been  so  well  expressed  by  the  learned 
Lord  Chief  Justice.  Messrs.  Warwick  and  Clagett  were 
the  consignees  of  the  goods,  they  were  entrusted  with  the 
bill  of  lading,  and,  as  entrusted  with  the  bill  of  lading, 
they  were  also  entrusted  with  the  possession  of  the  goods, 
and  had  all  the  rights  incident  to  that  possession,  the 
right  to  pledge  the  goods  to  the  extent  of  any  lien  they  had 
upon  them  being  one.  The  Legislature  has  drawn  a  dis- 
tinction between  persons  entrusted  with  the  possession  of 
goods  and  persons  entrusted  with  those  documents  which 
are  mentioned  in  the  act,  documents  which,  among  mer- 
chants, are  considered  as  evidence  of  title,  and  pass  by 
indorsement  from  one  person  to  another.  The  Legislature 
intended  to  draw  a  distinction  between  the  two,  and  if  we 
were  to  hold  that  a  person  entrusted  with  the  possession  of 
goods,  or  with  the  bill  of  lading,  which  enabled  him  to  get 
possession  of  them,  was,  as  a  matter  of  course,  to  be  con- 
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ndcied  aa  eotnuted  with  the  do^  mmnt  or  odeT 
instrtunent  mentioDn]  in  the  act  of  Pnliameiit,  there 
wonld  be  an  end  of  this  distinction.  I,  therefDrei  think 
that  the  opinion  of  the  learned  Judge  la  correct — nx.  that 
the  party  eotmsted  with  the  bill  of  la£i^  for  the  pmpoBe 
of  sale,  ia  not,  in  amaeqaence  oi  bdag  so  entnuted,  to  be 
conaidered  as  entrusted  with  the  dock  wanant,  Dfitwith- 
ataoding  that  bia  poasesaion  of  the  Irill  of  lading  and  of 
the  goods  nnder  it,  enables  him  to  obtain  the  dock  war- 
nmt.  I  am,  therefore,  of  opinion  that  the  gamming  nptif 
the  kamed  Judge  in  this  respect  was  correct,  and  that  the 
exceptions  cannot  be  maintained,  and  I  propose  that  yonr 
Lordahipa'  judgment  shall  be  given  for  the  defendant 
in  error. 

Lord  Brougham. — My  Lords,  that  ia  the  opinion  which 
I  entirely,  thronghunt  the  ailments,  both  now  and 
upon  tbe  former  occasion,  arrived  at  in  considering  the 
case.  We  heard  part  of  the  arguments  in  tbe  absmce  of 
my  noble  and  learned  friend  on  the  woolsack,  and  we 
thonf^t  there  waa  a  disposition  and,  in  fact,  a  necesdty 
on  tbe  part  of  the  phuntiff  in  error  to  contest  the  opinion 
of  almost  all  the  learned  Judges  who  had  given  thrir 
opinions  upon  the  subject,  and  that  it  was  necessary, 
therefore,  to  hear  it  ai^ed  over  again,  and  that  we  abonid 
delay    the    further    conBideration    of  the    question,    and 
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In  the  matter  of  Shuldiiam^s  Divorce  Bill. 

tn  prosecuting  a  Divorce  Bill,  a  letter  written  by  the  wife,  admit- 
ting her  adultery,  but  imputing  the  blame  to  her  husband  for 
neglecting  her  and  exposing  her  to  temptation,  is  to  be  re- 
garded more  as  an  excuse  invented  to  palliate  her  guilt  than 
as  founded  in  truths  and,  therefore,  does  not  require  strong 
rebutting  evidence. 

The  husband's  attendance  at  the  bar  on  the  second  reading  of  his 
bill  for  a  divorce,  in  compliance  with  the  standing  order  No< 
142(a),  maybe  dispensed  with,  on  petition  of  his  attorney 
shewing  reasonable  grounds  for  his  non-attendance* 


1845. 

August  L 

Dhoree, 

Neglect 

charged  hy 

the  wife. 


Practice, 

Standing 

Orders, 


On  the  day  appointed  for  the  second  reading  of  the  Bill^ 
intituled  ^^  An  Act  to  Dissolve  the  Marriage  of  Thomas 
Henry  Shuldham,  Esq.,  with  Frances  Arran  Hamilton^ 
his  now  wife,"  &c.. 


Mr.  Austin  and  Mr.  Macqueen,  for  the  petitioner,  ex- 
amined numerous  witnesses  in  support  of  the  allegations 
in  the  bill.  The  record  of  a  verdict  for  damages  and  a  judg- 
ment thereon  against  the  adulterer,  in  the  Supreme  Court 
at  Fort- William,  Bengal,  and  also  a  sentence  of  divorce 
in  a  suit  against  the  wife  in  the  Consistory  Court  of  Lon^ 
ilon,  with  the  proceedings  therein,  had  been  previously 
laid  upon  the  table  of  the  House,  in  compliance  with  the 
standing  orders. 

It  appeared,  by  the  evidence  of  the  witnesses,  that  the 
said  marriage  took  place  at  fFinchester,  in  March,  1834. 
Mr.  Shuldham  was  a  Captain  in  the  52d  Regiment  of  Ben^ 
gal  Native  Infantry,  and  his  leave  of  absence  expiring  in 

(a)  See  the  purport  of  this  order  ante,  p.  341. 
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June,  1835,  he  proceeded  with  his  wife  and  child  to 
India.  In  1836  he  joined  his  rt^iment  at  Xttsxeerabad, 
where  he  and  his  wife  lived  on  the  most  aSectumale 
tenns  until  Marc/i,  1838,  when,  in  consequence  <tf  her 
ill-health,  a  change  of  climate  became  necessary.  Monot 
j/boo,  near  Erimpnorah,  aboat  fifteen  days'  journey  from 
Xuaeerabad,  having  been  recommended  for  its  satnbritf, 
Captain  Shutdham  conducted  bis  wife  and  their  two  ch3- 
dren  there,  and  having  placed  them  with  a  careful  old 
servant,  under  the  protection  of  a  lady  and  her  hosband, 
and  other  old  fnends  of  bis,  he  returned  to  his  foment. 
He  visited  them  agun  in  August,  the  same  year,  and  it 
was  then,  or  soon  afterwards,  arranged  that  Mra.  Shttidham 
and  her  children,  the  elder  of  whom  was  also  in  bad  health, 
should  return  to  England  in  the  October  following,  in 
company  with  a  gentleman  and  his  wife,  fnends  of  Cap- 
tain Shuidham,  who  was  not  himself  able  to  go  with  her 
in  conseqaence  of  a  general  order,  then  recently  issued, 
denying  to  military  officers  all  leaves  of  absence,  on  private 
affain,  beyond  the  Presidency.  Mrs.  Skutdham^  towardi 
the  close  of  the  year  1838,  after  sending  the  younger  child, 
as  previously  agreed  on,  with  the  nurse  to  her  husband, 
proceeded  to  Bombay,  and  thence,  in  company  with  other 
friends  of  her  hueband,  to  the  Ci^  of  Good  Hope,  when 
they  arrived  in  Mmf,  1839,  and  went  to  reside  in  a  board- 
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Before  that  event  she  wrote  to  her  husband  a  letter,  from        1845. 

which  the  following  are  extracts  : —  Shuld^am's 

"  February  11th,  1840.       Divorce. 
•'  My  Dear  Hbnbt, 

"  I  know  not  how  to  write  a  letter  that  will  probably  cause 
you  so  much  pain  as  this  wiU ;  and  yet  I  think  when  you  look 
back  on  the  events  of  the  last  two  years,  you  will  scarcely  feel 
surprised,  and  may  even  be  somewhat  prepared  by  all  that  has 
happened  for  what  I  am  going  to  communicate.  Recollect, 
Hemy,  when  you  insisted  upon  sending  me  from  you,  how 
strongly  I  opposed  such  separation ;  recollect  when  away,  how 
often  and  anxiously  I  entreated  your  joining  me,  but  to  no  pur- 
pose. You  left  me  to  the  endre  care  of  others,  even  when  in  a 
helpless  state ;  and  too  kindly,  too  unceasingly  was  that  care 
bestowed  buth  on  myself  and  children,  as  old  Mwtha,  I  doubt 
not,  has  often  mentioned.  All  this  determined  me  to  g^  to 
England,  and  see  what  time  would  produce.  When  you  did 
visit  Erimpoorah,  your  conduct  conBrmed  my  resolution.  I  need 
not  recall  what  passed,  but  merely  remind  you  of  one  expression  (h) 
alone  you  then  used,  which  of  itself  would  have  been  sufficient  to 
have  determined  me  upon  a  return  to  Europe,  I  left  Erimpoorah 
with  the  intention  of  going  home  direct.  How  circumstances 
changed  that  plan  you  have  been  made  truly  acquainted.     *      * 

"  On  my  arrival  at  the  Cape,  with  Mr.  and  Mrs.  J.,  I  found  the 
former,  instead  of  taking  a  house  in  the  country,  as  he  had  pro- 
posed, made  arrangements  for  our  wintering  at  a  public  boarding- 
house  in  Cape  Town.  This  was  an  extremely  disagreeable  situation 
for  me,  added  to  which,  Mrs.  J.  became  annoyed  at  the  attentions 
I  received  both  from  residents  and  Indians,  while  she  was  neg- 
lected. This  threw  me  entirely  on  the  consideration  of  Major 
Downing  and  Colonel  A.  for  all  friendly  attention,  until  Mr.  and 
Mrs.  Scott,  seeing  how  I  was  situated,  kindly  took  me  to  their 
house,  as  you  have  heard.  Their  departure  was  fixed  for  the  end 
of  October,  when  I  should  have  been  left  without  a  home  again. 
I  therefore  determined  at  once  to  accompany  Captain  Dawning 
to  Bombay,  and  proceed  overland.  He  at  one  time  proposed 
going  to  New  South  Wales,  in  which  case  I  should  most  probably 
have  gone  with  him.  *         *         ♦ 

"  Under  these  circumstances  Captain  Downing  presented  himself 


(6)  There  was  nothing  in  the  evidence  to  explain  what  this  meant* 
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before  the  medical  board  for  a  lick  certificate  to  the  NnlghtrritM, 
which  was  granted  at  once,  and  we  have  accompanied  him,  I 
past  aa  hia  aiater.  Now,  Henry,  under  these  mrcumstancea,  and 
with  mjr  changed  feelings,  it  is  utterly  imposaible  that  I  can  retnm 
to  you,  or  see  jou  at  present ;  for  I  should  consider  it  tnoie  sinful 
to  do  the  former  than  remain  where  I  am  for  the  remainder  of 

"My  plans  are  to  stay  until  next  cold  season,  and  thea  take 
Htmy  to  EngUnd ;  when  there,  if  you  make  me  the  allowance 
you  proposed,  I  shall  be  enabled  to  take  care  of  and  look  after  the 
education  of  my  children  ;  *  *  bnt  let  me  entreat  you  not 
to  act  hastily  or  rashly.  Recollect  this  is  not  a  common  or  heart- 
less afiidr.  Recollect  what  unusual  temptation  you  have  exposed 
me  to.  *  *  I  would  strongly  recommend  your  allowing 
us  both  to  remain  quietly  where  we  are  for  the  present.  He»rf  is 
as  fondly  taken  care  of  by  Captain  D.  aa  he  could  be  by  yourself. 
I  do  not  wish  to  exculpate  any ;  but  if  you  will  give  the  case 
impartial  consideration,  I  ihink  you  will  see  there  is  blame  to  be 
attached  to  yourself  as  well  as  others.  *  *  »  j  ]„n 
received  your  three  letters  with  the  houdees  and  third  bill  you 
kindly  ioclosed  since  I  have  been  here.        *        *         * 

"F.  A.  H.  S." 

This  letter  was  produced  on  the  part  of  Captain  Shuld- 
ham  in  the  suit  in  tbe  Consistory  Court,  under  the  im- 
pression that  bis  wife's  admissions  would  be  received  as 
suffident  evidence  of  the  adultery  with  Major  Dotvmng; 
but  better  evidence  being  required  there,  a  commission 
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ample  testimony  to  the  husband's  kindness,  and  to  the         1845. 
happy  and  affectionate  terms   on  which  he  lived  with  Shuldham's 
his  wife  in  England  and  in  Niisseerabad*  Divorce, 

The  Lford  Chancellor  said  it  was  quite  unnecessary  to 
examine  more  witnesses  to  rebut  imputations  of  that 
nature,  which  were  to  be  regarded,  not  as  having  any 
foundation  in  fact,  but  as  mere  excuses,  which  a  woman, 
compelled  to  admit  her  infidelity,  might  be  expected  to 
invent  for  the  purpose  of  palliating  her  guilt  (c). 

The  other  Peers  present  concurring  with  his  Lord- 
ship, the  bill  was  then  read  a  second  time  (cQ, 

On  a  petition  presented  by  Captain  ShuldhanCs  attor- 
ney, a  few  days  before,  stating  that  he  was  still  in  India 
with  his  regiment,  &c.,  the  Lords  made  an  order  dispens- 
ing with  his  attendance  on  the  second  reading  as  required 
by  the  standing  order  No.  142. 


(c)  Several  letters  written  by  Mrs.  Skuldkam  to  her  husband 
from  March,  1838,  to  Jtme,  1839,  and  produced  in  evidence, 
acknowledged  his  constant  kindness,  and  made  no  complaint 
of  inattention  to  her. 

{d)  The  Bill  in  a  few  days  after  passed  both  HouseSi  and  rec^iv^d 
tb^  Royal  asseut. 
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Juat'23,9. 
Auguil  8. 

Pita  of 
Siffieiencyof 


Sauson  RicAHDoand  JobnLbwib  Ricardo    ^ppelitmlt. 
Lorenzo  Gabcias  -  -  Respondent. 

Judgment  was  given  by  competent  Tribunals  la  Franct  againil 
Garciut,  in  an  action  brought  by  bim  against  persons  with  whom 
be  bad  bees  connected  in  a  loan  trsntactioD,  for  the  porpose  d 
obtaining  from  them  an  account,  and  payment  of  bis  share  of 
the  profits  in  the  loan.  He  afterwards  filed  a  bill  in  the  Coart  of 
Chancery  against  some  of  the  same  persons,  and  for  the  same 
purposes,  charging  that  the  proceedings  and  judgment  of  the 
French  Tribunals  were  contnuj  to  justice  and  were  not  final 
and  concluuve,  and  also,  that  subsequently  to  the  date  of  the 
said  judgment  further  profits  accrued  to  the  defendants  from 
the  said  loan,  and  he  claimd  a  right  to  a  share  of  them  : — 

Hblo  that  a  plea  of  the  foreign  proceedings  and  judgment— set 
forth  in  substance  and  effect — filed  by  the  defendants  to  the 
bill,  supported  by  averments  that  the  matters  in  isaoe  in  the 
foreign  Tribunals  were  the  same  as  the  matters  put  in  iwue  by 
the  bill,  covered  the  whole  of  the  matters  comprised  in  the 
bill,  and  was  a  sufficient  answer  thereto. 

In  pleading  a  foreign  judgment  it  is  not  necessary  to  set  forth 
the  proceedings  and  judgment  at  length. 


'I'his  was  an  appeal  from  an  order  of  tbe  Vice  Chancellor 

of  Kii^liimf,    overruling   a    pica  of   a   foreign  judt;Qient, 
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required  an  immediate  advance  of  500,000/. ;  and  as  an         1845. 
inducement   thereto,   he  stated  that  the  person   or  per-      Ri^^do 
sons  who  should  advance  that  sum  should  be  recommended  ^' 

to  his  government  for  the  contract  of  the  said  loan,  and 
should  in  the  mean  time,  as  a  provisional  security  for  the 
said  advance,  receive  bonds  of  the  Spanish  Treasury  of 
equal  amount  in  value;  that  M.  Ardoin  acted  in  the  said 
correspondence  as  the  agent  of  the  appellants,  then  and 
still  carrying  on  business  as  merchants  in  partnership  in 
London^  and  it  was  arranged  that  the  appellants  should 
advance  the  500,000/.,  and  that  M.  Ardoin,  though 
ostensibly  acting  for  himself,  should  in  fact,  as  their  agent, 
obtain  for  their  benefit  the  contract  for  the  said  loan ;  that 
accordingly,  M.  Ardoin  agreed  with  Count  Toreno  to 
advance  the  said  sum,  and  the  same  was  paid  to  the 
Spanish  Government  by  bills  drawn  by  its  treasurer,  and 
accepted  by  the  appellants,  who  received  from  the  Spanish 
Treasury  bonds  equal  in  value;  that  in  November,  1834, 
the  appellant,  Samson  Ricardo  (who  was  then  in  Paris, 
and  well  known  to  the  respon^i^nt  as  having  been  for 
many  years  employed  by  him  as  his  broker  in  Lfondon), 
informed  the  respondent  of  the  circumstances  of  the  said 
advances,  and  of  his  expectation  that  M.  Ardoin  would, 
as  the  appellants'  agent,  succeed  in  obtaining  the  con- 
tract for  the  larger  loan  ;  and  he  proposed  to  the  respon- 
dent to  join  therein,  by  contributing  to  the  said  advance, 
assuring  him  that  the  persons  so  contributing  would  be 
entitled  to  all  the  benefits  arising  from  the  contract  for 
the  larger  loan  in  proportion  to  their  contributions ;  that 
the  respondent,  after  giving  some  days'  consideration  to 
those  representations,  wrote  a  letter  from  Paris  to  the 
appellants  in  London,  requesting  them  to  include  him  in 
the  advantages  of  the  loan,  for  the  amount  of  25,000/., 
to  form  part  of  the  advance  of  500,000/.,  with  the  under- 
standing that  he  should  have  in  that  proportion  the 
enjoyment  of  all  the  advantages  attached  to  the  contract 

VOL.  Xlf.  2   B 


Gabcias. 


^  CASES  IN  THE  HOUSB  OF 

IS45.  of  Uie  loan;  and  to  provide  for  the  payment  of  tbe 
RicABDo  25,000^,  he  placed  at  their  diapocal  certain  Porluguae 
bonds,  vhich  the  appellants  soon  afterwards  sold,  and 
out  of  the  proceeds  thereof,  and  from  other  monies 
belon^g  to  the  respondent  in  their  hands,  they  retained 
25,000'.  as  the  respoadent's  proportion  of  the  advance  of 
the  500,000/. 

The  bill  then  stated  that,  by  a  decree  of  tbe  Speaish 
Government,  dated  4th  December,  1834,  M.  ^rdoin  was 
declared  the  contractor  for  the  loan  of  400,000,000  reals 
vellon ;  and  a  contract  in  writing,  containing  the  ternu 
thereof,  waa  ahortly  afterwards  signed  by  Count  Torevo 
on  behalf  of  the  Spanish  Government,  and  by  KI.  Ardom, 
as  agent  of  the  appellants  (the  articles  of  the  contract  were 
here  set  forth  in  English] ;  that,  in  pursuance  of  the 
contract,  Count  Tbreno  delivered  to  the  appellants,  or 
their  said  agent,  bonds  of  his  government  for  /Ol  fiib^l&i 
reals  vellon,  at  the  price  of  sixty  per  cent.,  which  tbe 
appellants  sold  at  a  much  higher  price,  and  thereby 
realized  large  profits,  besides  receiving  a  commission  of 
three  per  cent,  on  the  nomiual  value  of  the  said  loan,  by 
virtue  of  tbe  contract,  and  other  large  sums  for  other 
commissions,  interest,  and  exchanges ;  that  whilst  tbe 
appellants  were  realizing  such  profits  from  tbe  said  con- 
tract, they  assured  the  respondent  by  letter,  in  April, 


CASES  IN  THE  HOUSE  OF  LORDS. 


871 


ceiving  that  information,  and  being  well  aware  that  he 
was  entitled  to  much  larger  shares  of  the  said  profits^ 
wrote  to  the  appellants,  in  February ,  1837,  claiming  to 
be  so  entitled,  and  asking  for  explanation  and  accounts, 
but  none  were  rendered  to  him. 

The  bill,  after  setting  forth  various  pretences  and 
charges,  in  the  usual  way,  proceeded  thus  z^-^^^  The  said 
defendants  further  pretend  that  your  orator,  some  time 
since,  instituted  legal  proceedings  against  the  defendants 
in  the  Courts  of  Law  in  France^  in  respect  of  the  mat- 
ters in  his  present  bill  of  complaint  set  forth,  and  that 
the  said  Courts  adjudged  and  decreed  that  your  orator  was 
not  entitled  to  any  relief  against  the  defendants  in  respect 
of  such  matters,  and  the  defendants  insist  that  such  pro- 
ceedings and  decrees  are  a  bar  to  your  orator  proceeding 
against  the  said  defendants  in  this  Court :  Whereas  your 
orator  charges,  that  true  it  is  that  your  orator  did  institute 
legal  proceedings  against  the  said  defendants  in  the 
Courts  of  Law  in  France^  and  the  said  Courts  pronounced 
adverse  decrees  against  your  orator,  but  your  orator 
charges  that  such  proceedings  and  decrees  are  not  a  bar 
to  your  orator's  proceedings  against  the  defendants  in  this 
Court ;  for  your  orator  charges  that  the  matters  in  issue, 
and  in  respect  of  which  your  orator  sought  to  be  relieved, 
and  the  discovery  and  relief  sought  by  him  in  the  said 
proceedings  in  France  were  and  are  different  from  the 
matters  in  issue,  and  the  discovery  and  relief  sought  in 
and  by  your  orator's  present  bill  against  the  said  de- 
fendants :  And  your  orator  further  charges,  that  the  said 
decrees  of  the  Courts  in  France  are,  on  the  face  of  them, 
repugnant  to  and  inconsistent  with  each  other,  and,  more- 
over, contrary  to  natural  justice  and  equity,  as  will  appear 
by  reference  to  the  said  proceedings,  should  the  said 
defendants  insist  on  them  as  a  bar  to  your  orator's  pre- 
sent bill  of  complaint :  And  your  orator  further  charges, 
that  the  said  Courts  in  France^  which  pronounced  the 
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1646.         eforeBtid  decrees  Bgainst  your  orator,  were  not  and  ire 

"-^         not  CourtB  of  final  and  ultimate  juriadiction,  and  that 

p.  the  said  decrees  are  not  final  and  concluflive  i  And  your 

Oahcias.      orator  further  charges,  that,  subBequeotly   to  the   Kud 

-    second  and  alleged  final  division  of  the  profits  of  the  said 

contract  and  loan,  and  whilst  the  said  proceedings  in  the 

French  CourtH  were  going  on,  and  since  the  ternuoation  of 

snch  proceedingH  up  to  within  ashort  time  before  the  filing 

of  this  bill,  the  said  defendants  have,  from  time  to  time, 

received  or  retained  divers  large  sums  of  money  for  and  in 

respect  uf  the  profits  arising  from  the  said  contract  and 

loan,   for   which  they  have  never  accounted,  nor  never 

pretended  to  account,  to   your  orator,  or   the   said  H. 

Ardoin,  or  any  other  person,  as  the  alleged  agent  of  your 

orator." 

The  bill  prayed  that  it  might  be  declared  that  accordiag 
to  the  true  construction  of  the  agreement  between  the 
respondent  and  the  appellants,  the  respondent  wat  entitled 
to  one-twentieth  part  of  all  monies  received  or  retained  by 
the  appellants  or  their  agent  or  agents  for  commission, 
interest,  exchange,  or  otherwise,  in  respect  or  acconnt  of 
the  profits  arising  from  the  said  contract  and  loan  ;  and 
that  the  respondent  was  not  bound  by  the  brief  state- 
nienta  sent  to  him  by  the  appellants  through  M.  Ardain; 
and  that  it  might  be  referred  (o  the  Master  to  take  an 
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and  custom  of  that  kingdom^  a  writ  of  summons  directed 
to  Messrs.  Ardoin  and  Co.,  and  J.  and  S.  Ricardo  and 
Co.,  whereby  it  was  stated  that  a  loan  having  been  con- 
tracted for  at  Madrid  with  the  Spanuh  Government  on 
the  6th  December  J  1834,  by  M.  Ardoin,  as  well  for  him- 
self as  for  his  CO- partners,  that  operation  gave  rise  to  an 
association  in  participation  which  had  for  its  managers 
Ardoin  &  Co.  and  J.  and  S.  Ricardo  and  Co.,  and  in 
which  the  complainant  became  a  participating  party  for  a 
considerable  sum,  which  he  had  paid ;  and  that  he  having 
in  vain  demanded  from  Ardoin  and  Co.  and  J.  and  8. 
Ricardo  and  Co.  an  account  of  the  management  which 
had  been  entrusted  to  them,  there  resulted  from  that  fact 
a  contestation,  which,  according  to  the  terms  of  the  Slst 
Article  of  the  Code  of  Commerce,  ought  to  be  submitted 
to  arbitrator  Judges ;  wherefore  the  complainant,  by  the 
said  writ,  summoned  Ardoin  and  Co.  and  J.  and  8. 
Ricardo  and  Co.,  to  appear  on  the  20th  June  then  next 
before  the  Tribunal  of  Commerce  of  the  Seine,  in  order 
that  the  matter  in  dispute  might  be  referred  to  arbitrator 
judges:  That  the  complainant  caused  the  said  summons 
to  be  served  on  S.  Ricardo,  as  representing  the  firm  of 
J.  and  S.  Ricardo  and  Co.,  who  did  not  appear  thereto ; 
but  Ardoin  and  Co.,  in  pursuance  thereof,  appeared  before 
the  said  Tribunal,  and  defended  themselves  against  the 
complainant's  claim ;  and  thereupon  such  proceedings 
were  had;  that  the  said  Tribunal,  on  the  21  st  August,  1837, 
made  a  decree  which,  so  far  as  the  same  is  material  to  be 
set  forth,  was,  when  translated,  in  these  words  : — 

'^  So  far  as  concerns  the  demand  made  against  Ardoin 
and  Co.,  seeing  that  it  is  established  and  admitted  as  a 
fact,  that  upon  the  occasion  of  the  present  discussion 
their  house  not  being  engaged  in  any  manner  towards 
Garcias,  the  Court  discharges  Ardoin  and  Co.  from  the 
action  as  regards  the  claim  in  participation  made  against 
Ardoin  personally,  seeing  that  contracts  of  partnership  are 
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1846.  gorerned  by  civil  rightE,  by  laws  peculiar  to  commerce,  and 
Ri'cIrdo  ^y  ^^^  agreemeDts  between  parties  ;  That  in  associations  in 
parUcipation  tbe  choice  of  partners  is  especially  the  finit  act 
by  which  the  partnership  manifests  itself  between  the  par- 
ties }  seeing  that  it  results  from  all  the  facts  of  the  case, 
that  the  loan,  which  has  given  rise  to  the  discussion,  was 
the  object  of  participation  between  Britain  and  Ricardo  and 
Co.,  but  that  if  Garcias  has  taken  an  interest  in  this  loan,  it 
is  directly  with  Ricardo  and  Co.  of  London  :  That,  io 
eifect,  the  application  of  Gardas  was  addressed  directly 
to  that  house  of  business,  and  that,  as  a  guarantee  for  his 
engagements,  he  pledged  20,000/.,  which  they  held  in 
deposit  i  seeing  that  Garcias  cannot  infer  ^m  this  fact 
an  act  of  partnership  against  ^rdoiii,  of  whom  he  was  not 
the  partner,  as  it  would  violate  the  principle  laid  down  in 
article  1861  of  the  Civil  Code.  For  these  reasons,  the 
Tribunal  declares  Garcias  remediless  in  his  demand 
against  Ardoin,  and  condemns  him  to  pay  the  costs," 

"  So  far  as  regards  the  demand  made  against  Atcan/o  and 
Co.,  considering  that  nobody  appeared  in  their  behalf,  the 
Tribunal  grants  to  Garcias  the  benefit  of  the  default  pro- 
nounced against  them  ;  and  seeing  that  Ricardo  and  Co.  are 
foreigners,  that  they  have  treated  with  a  Frenchman,  and 
that  a  foreigner  is  amenable  to  the  French  Tribunals  in 
respect    of    engagements    with   French    subjects,    even 
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January y  1838,  the  said  Tribunal  made  a  decree  whereby         1845. 


thev  dismissed  Ricardo  and  Co.  from  the  reference  de- 


RlCARDO 


manded  by  them,  and  in  default  of  their  answering  to  the  v. 

merits  of  the  demand,  gave  Garcias  the  benefit  of  their 
default;    considering  that  Gardens  was  grounded  in  the 
judgment,  the  Tribunal  dismissed  Ricardo  and  Co.  from 
their  opposition  thereto,  and  condemned  them  in  costs ; 
whereupon  S,  Ricardoy  for  himself  and  firm,  appealed  to 
the  Cour    Royale,   which,   by   a   decree  of  the  9th   of 
January y  1839,  affirmed  the  said  decrees  of  the  2 1st 
August y  1837,  and  the  X'Jth  January j   1838:   That  the 
respondent  also  appealed  to  the  Cour  Royale  against  so 
much  of  the  decree  of  the  21st  August y  1837,  as  dis- 
charged Ardoin  and  Co.  from  this  action,  and  declared 
him  to  be  remediless  against  Ardoin  personally;  and  the 
said  Court  by  decree,  dated  the  30th  August^  1838,  set 
aside  that  appeal,  and  condemned  the  respondent  in  the 
costs  thereof:  That,  in  pursuance  of  the  three  decrees  of  the 
2\^i  August  J 1837,  17th  January^  1838,  and  9th  January  y 
1839,  S.  Ricardoy  for  himself  and  firm,  appointed  M. 
d'Eichtaly  a  banker  at  Parisy  to  be  their  arbitrator  judge, 
who,  together  with  M.  PierrugueXy  the  arbitrator  judge 
named  by  the  respondent,  appointed  a  meeting  on  the 
18th  Mayy  1839,  at  M.  d'EkhtaVs  office,  to  constitute  a 
Tribunal  of  arbitration:  That  on  the  15th  3/arcA,  1839, 
the  respondent  sued  out,  according  to  the  law  of  France, 
a  summons,  whereby  Messieurs  J.  and  S.  Ricardo  and 
Co.  being  served  therewith,  were  called  on  to  appear,  on 
the  said  18th  Mayy  at  M.  rf'EicA/a/'^  office;  seeing  that 
by  the  judgments  and  decrees  given  between  the  parties, 
the  respondent  had   been  acknowledged  the  partner  of 
J.  and  S,  Ricardo  and  Co,,  of  Londony  for  the  operation 
of  the  loan,  with  all  its  advantages,  which  had  been  con- 
tracted at  Madrid  by  Ardoin,  the  6th  December,  1834, 
and  that  J.  and  S,  Ricardo  should  render  an  account  to 
the  respondent  of  the  said  operation^  as  well  as  of  the 
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t84S.       profit*  resulting  from  it,  nitbin  «  time  nwiwdt  or,  n 
RicaTdo      (^faolt)  that  they  shuald  be  condemned  to  pay  him  two 
milUont  of  francs. 

The  plea  further  stated  that  the  arbitrator  judges  met  at 
the  time  and  place  mentioned,  and  became  duly  consti- 
tuted a  Tribunal  of  arbitration  ;  and  the  reapondent,  and 
the  appellant  S.  Rtcardo,  with  his  solicitor  and  comisd, 
representbg  the  firm  of  •/.  and  S.  JUcardo  and  Co., 
appeared  before  them ;  and  the  respondent  claimed  to  be 
entitled  to  one-twentieth  part  of  the  profits  of  the  said 
loan ;  and  written  statements  of  his  claim,  and  of  the 
grounds  thereof,  and  of  the  grounds  of  defence,  of  S. 
Ricardo  for  J.  and  S.  Ritardo  and  Co.,  were  produced 
before  the  arbitrator  judges,  fiiid  formed  part  of  the  pro- 
ceedings in  the  cause :  That,  by  the  respondent's  state- 
ments and  conclusions,  it  was  contended  that  he  bad 
become  the  partner  of  J.  and  S.  Ricardo  &  Co.  in  the 
loan  for  which  they  were  in  treaty  with  the  Spanitk 
Government  in  November,  1834;  and  that  having  pro- 
vided funds  to  the  amount  of  25,000/.,  he  became  entitled 
to  his  share  in  the  partnership,  and  had  been  acknowledged 
by  t/.  and  S.  Ricardo  and  Co.  aa  their  co-partner,  to 
which  end  several  sums  had  been  remitted  to  them  in  that 
character,  &c. ;  and  that  although  the  operaUon  of  the 
loan   was  entirely   settled,   the  respondent   had  in  vain 
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among  other  evidence,  the  several  letters  in  the  bill  men-         1845. 
tioned,  or  copies  thereof,  were  read  and  relied  on  in  sup-      r,^]|[^do 
port  of  the  respondent's  claims,  and  counsel  were  heard  v, 

in  behalf  of  each  party,  and  the  matter  was  fully  discussed  ^rcias. 
and  heard  on  the  merits ;  and  the  arbitrator  judges  finally 
made  a  decree,  on  the  30th  Augtisty  1839,  whereby  they 
declared  the  respondent  remediless  in  his  demand,  and 
condemned  him  to  pay  the  costs  of  the  proceedings :  That 
the  respondent  appealed  to  the  Cour  Royale  against  that 
decree,  and  by  his  written  statements  and  conclusions 
filed  before  that  Court,  he  repeated  and  insisted  on  his 
claim  to  one*twentieth  part  of  the  profits  of  the  said  loan, 
and  impeached  on  various  grounds  the  said  decree  of  the 
arbitrator  judges,  and  relied,  among  other  things,  on  the 
letter  of  the  18th  November ^  1834,  in  the  bill  set  forth; 
and  he  annexed  to  his  said  statements  and  conclusions  an 
account  shewing  the  nature  and  amount  of  the  alleged 
profits,  according  to  his  estimation,  whereby  it  appeared, 
as  the  fact  was,  that  the  alleged  profits,  to  one-twentieth 
part  whereof  he  so  claimed  to  be  entitled,  were  of  the 
same  nature,  classes,  and  descriptions  as,  and  identical  in 
character  with,  the  alleged  profits,  to  one-twentieth  part 
whereof  he  by  his  bill  claimed  to  be  entitled,  and  in  respect 
whereof  he  thereby  sought  discovery  and  relief:  That  on 
the  31st  December,  1840,  the  said  Cour  Royale  gave 
judgment  on  the  appeal,  and  by  a  decree  of  that  date 
annulled  the  said  appeal,  and  ordered  the  decree  appealed 
against  to  have  full  effect^  and  condemned  the  respondent 
in  the  penalty  and  in  the  costs  of  the  appeal,  as  by  the 
said  several  proceedings  would  appear. 

The  plea  then  proceeded  thus : — '^  That  the  said  decrees 
of  the  30th  August ,  1839,  and  31st  December^  1840,  pro- 
ceeded on  the  merits  of  the  case,  and  not  on  any  technical 
or  formal  ground,  and  that  the  same  respectively  are  still 
in  full  force  and  effect,  &c. :  That  the  said  proceedings  so 
had  in  the  said  Tribunals  and  Courts  in  Francey  were,  at 


Oahcui. 
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Ifis.  the  times  when  they  were  bo  had,  within  the  jurisdiction 
RiCARDu  cf  the  same  Tribunals  and  Courts  respectively,  and  were 
carried  on  in  conformity  with,  and  according  to,  the  due 
course  of  law  at  those  times  established,  and  ia  force  in 
France :  That  the  said  decree  of  the  30lh  j^Mgutt,  1839, 
as  affirmed  by  the  said  decree  of  the  31st  December,  1840, 
is,  according  to  the  law  and  usa^  of  the  kingdom  tA 
France,  final  and  conclusive,  and  that  the  aame  are 
effectual  to  bar  the  complainant  from  prosecuting  any 
other  action  or  proceeding  in  France  tor  the  same  matters. 
And  these  defendants  further  severally  say,  and  "do  aver, 
that  the  several  matters  and  things  in  respect  whereof 
relief  was  sought  by  the  said  complainant  against  the  said 
J.  and  S.  Ricardo  and  Co.,  in  the  aforesaid  suit  and  pro- 
ceedings in  the  said  Tribunals  and  Courts  of  France,  were 
and  are  the  same  matters  and  things  in  respect  whereof 
the  said  complainant,  by  his  said  bill,  seeks  discovery  and 
relief  against  these  defendants ;  and  that  the  several 
claims  and  demands  sought  to  be  enforced  by  the  said 
complainant  in  the  said  proceedings,  in  the  said  Tribunals 
and  Courts  in  France,  were  and  are  the  same  claims  and 
demands  which  the  Haid  complainant,  by  his  said  bill  in 
this  suit,  seeks  to  enforce  against  these  defendants ;  and 
that  the  matters  in  baue,  and  in  respect  of  which  the  said 
complainant  sought  to  be  relieved,  and  the  discovery  and 
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that  the  said  decrees  and  orders  are,  on  the  face  of  them         1^45. 
and   in   fact,   consistent  with,  and  not  repugnant  to  or      Ricardo 
inconsistent  with,  each  other;  and  are,  on  the  face  of  them  ^' 

and  in  fact,  conformable  and  according  to,  and  not  con- 
trary to  or  against,  natural  justice  and  equity,  and  that  it 
will  so  appear  by  reference  to  the  proceedings  hereinbefore 
mentioned ;  all  which  matters  and  things  these  defendants 
do  aver  to  be  true,  and  they  do  plead  the  same  in  bar  to 
the  said  bill,  and  the  relief  and  discovery  thereby  sought, 
except  as  hereinbefore  excepted." 

To  the  appellants'  answer  in  support  of  the  plea  was 
annexed  a  schedule  of  documents,  being  the  titles  of  the 
said  decrees  of  the  Tribunal  of  Commerce,  Cour  Royale, 
and  Arbitrator  Judges. 

The  plea  was  heard  before  the  Vice  Chancellor  of  Eng- 
landy  on  the  7th  March^  1845,  when  his  Honour,  by  an 
order  of  that  date,  declared  the  plea  to  be  insufficient,  and 
overruled  it,  with  costs  (a). 

The  appeal  was  against  that  order. 

Mr.  Fitzroy  Kelly  and  Mr.  Stuart  (with  whom  was 
Mr.  Healhfield)  for  the  appellants.     The  respondent  in 

(a)  The  Vice  Chancellor's  observations  in  pronouncing  his 
decision  were  added  to  the  printed  cases  of  both  parties,  and  were 
to  this  effect : — I  am  not  of  opinion  that  this  is  a  good  plea, 
because  it  does  not  appear  to  me  that  the  French  Court  decided 
the  fact,  that  there  was  no  partnership.  It  is  quite  consistent, 
as  I  understand  what  is  stated  in  the  plea  with  respect  to  the 
French  proceedings,  that  the  Court  held  that  he  had  no  claim, 
because  he  had  been  satisfied.  The  matter,  as  it  is  stated  upon 
the  plea,   is   quite  consistent  with   the  fact,  that    the  French 

m 

Judicature  might  have  determined  as  it  did,  because  it  held  the 
plaintiff  had  been  satisfied.  There  is  nothing  whatever  upon  the 
face  of  the  plea  to  shew  that  that  is  not  the  ground  ;  and  the 
plea  is  to  shew  that  the  judgment  was  conclusive  of  the  case. 
Now,  the  judgment  would  have  been  conclusive  of  the  case^  if  it 
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184!>.        this  case  iiifliBtB  b^  his  bill  tbat  the  loan  trwiBactioD  wai 
RiLARDo     A  co-partnership  business  between  him  and  the  appellants, 
that  the  same  has   terminated,  and  that  he   is   entitled 
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wu  ihown  by  the'  plea  that  the  ground  npoa  which  the  Conit 
proceeded  wu,  that  the  pUintiff  neror  had  a  olaim ;  bat  the  het. 
as  I  understand  it,  as  it  appears  upon  the  face  of  what  tha  plw 
discloset,  with  respect  to  the  proceeding,  isi  that  the  plaiatiff 
represented  certain  documents.  I  see  they  are  exactly  the  same 
letters  meationed  as  being  among  the  conclusions  which  are  set 
forth  in  the  bill,  and  those  letters  would  certainly  shew  that  there 
had  been  dealings  in  which  Rieardo  recognised  Gareiai  as  having 
an  interest,  snd  accounted  for  that  interett;  and  if  the  Avuei 
Judicature  were  satisfied  that  there  was  no  reason  for  taking  any 
other  account,  and  that  the  plaintiS'  had  been  satisfied  all  he  wst 
entitled  to  receive,  of  course  they  would  hold  that  he  was  reme- 
diless; of  course,  the  Tcry  same  coDclueion  wonld  be  come  to  in 
the  very  same  terms.  Now,  I  find  oa  the  face  of  this  bill  the 
fact  alleged,  that  while  the  proceedings  were  going  od,  and  sub- 
sequent to  the  proceedings,  further  sums  were  received,  in  respect 
of  which,  the  plaintiff  has  an  interest.  He  charges  that  subse- 
quently to  the  second  and  alleged  final  division,  and  whilst  the 
proceedings  in  the  French  Courts  were  going  on,  and  since  the 
termination  of  such  proceedings,  up  to  within  a  short  tioe  of  tbe 
filing  of  the  bill,  the  defendants  have  from  time  to  time  raoeived 
or  retained  divers  large  sums  of  money  for,  or  in  respect  of,  the 
profits  arising  from  the  said  loan,  for  which  ihey  have  never  ac- 

erfectly 
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to  One*tweiitieth  part  or  share  of  the  profits.  The  appel*  1846. 
lants  have  always  admitted  that  these  were  the  terms  of  «  ^"""^ 
the  agreement  between  them,  and  they  have  accounted  for  _  v. 
and  paid  the  respondent's  said  share  of  the  profits  to  his 
agents,  Ardoin  and  Co.  The  respondent  denies  that  they 
were  his  agents  in  the  transaction,  and  demands  a  general 
account  of  the  dividends  and  profits,  and  further  payments. 
To  that  demand  the  appellants  put  in  a  plea  to  the  effect, 
that  the  same  was  disposed  of  by  the  Courts  of  Law  in 
France^  and  that  the  matters  put  in  issue  by  this  bill  are 
the  identical  matters  that  were  put  in  issue  and  decided 
in  the  French  Courts  :  there  is  no  question  that  they  are 
Courts  of  competent  jurisdiction. 

The  whole  matters  put  in  issue  by  the  bill  are  met  by 
the  plea,  which  states  the  proceedings  in  the  French  Tri- 
bunals, and  which  is  sustained  by  averments  (&),  1st, 
that  the  decrees  and  orders  of  those  Tribunals  proceeded 
on  the  merits,  and  are  still  in  full  force  and  effect ;  2dly, 
that  the  said  proceedings  so  had  in  the  said  Tribunals, 
were  within  their  proper  jurisdiction,  and  were  carried  on 
according  to  the  laws  of  France;  3dly,  that  the  said 


been  so  very  easy  to  have  said  so.  The  question  is — Was  the 
plea  correct  ?  My  opinion  is,  that  to  make  the  plea  efTectual  as 
against  the  whole  bill,  it  must  appear  that  the  thing  sustained  as 
a  matter  of  fact  in  the  judgment  of  the  Court  of  Law  in  France 
was,  that  Messrs.  Ricardo  never  became  liable  to  the  plaintiff; 
and  there  is  no  such  fact,  as  it  appears  to  me,  to  be  extracted 
from  what  is  contained  in  this  plea,  with  respect  to  the  contents 
of  the  foreign  proceedings.  And  when  my  attention  was  called 
to  it,  I  thought,  as  I  still  do  think,  that  whatever  the  proceedings 
really  were,  this  plea  does  not  shew  that  Messrs.  Ricardo  are  not, 
taking  the  allegations  in  the  bill  to  be  true,  now  accountable  for 
those  monies  which  were  received  subsequently  to  the  time  when 
the  last  sentence  was  pronounced  in  France ;  and  therefore  my 
opinion  is  that  the  plea  must  be  overruled. 
(6)  Vide  iupra,^  377 'B. 
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decrees  and  ordera  are  final  and  conclusive,  and  an  e&ctiul 
bar  against  the  respondent's  prosecuting  any  other  action 
in  France  for  the  same  matters :  4tbly,  that  the  several 
matters  in  respect  whereof  relief  was  sought  by  the  re- 
spondent against  the  appellants  in  the  suit  and  proceedings 
in  the  French  Courts,  are  the  same  matters  in  respect 
whereof  he  seeks  relief  aud  discovery  against  tbem  by  this 
bill ;  5tbly,  that  the  claims  sought  to  be  enforced  in  the 
French  Courts  are  the  same  claims  which  the  respondent 
seeks  to  enforce  by  his  bill ;  and  6thly,  that  the  matters  put 
in  issue  in  the  proceedings  in  France  are  the  same,  and  not 
in  any  manner  different  from  the  matters  put  in  issue  by  the 
respondent's  bill  in  this  suit.  There  is  then  a  further  arer- 
ment,  supported  by  answer,  to  the  effect,  that  the  said 
decrees  and  orders  are  consistent  with,  and  not  contrary  to, 
natural  justice  and  equity.  The  matters  so  stated  and 
averred  in  the  plea  constitute  a  good  defence  to  the  claim 
made  by  the  bill. 

The  Courts  of  l*aw  in  France  have  declared  that  the 
respondent  is  remediless  in  respect  of  the  claim  there 
made  by  him  against  the  appellants.  This  House  is  not 
a  court  of  appeal  from  decrees  of  the  French  Courts  ;  their 
decision  against  the  respondent  was  final  and  conclusive, 
BO  that  by  the  laws  and  usage  of  France  the  respondent 
could  not  institute  a  netv  suit,  in  respect  of  the  same  clium, 
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the  face  of  them^  repugnant  to  natural  justice,  or  founded  1845. 

on  ignorance  of  the  parties'  rights,  or  upon  some  technical      Ri^Xrdo 
ground; —  «'• 

(Lord  Brotig/iam. — Such  its  Buchanan  y.  Rucker  {c), 
and  McCarthy  v.  De  Caix  (c/). 

The  Lord  Chancellor. — On  what  ground  did  the  Vice 
Chancellor  overrule  this  plea  ?) 

His  Honour  admitted,  that  if  it  appeared  that  the 
French  Courts  really  decided  the  question  raised  by  the 
bill,  the  plea  would  be  a  good  defence,  but  he  considered 
the  main  question  raised  by  the  bill  to  have  been, 
whether  there  was  a  partnership  between  these  parties  in 
the  loan  transaction,  and  that  question  did  not  appear 
upon  the  statements  in  the  plea,  as  his  Honour  con- 
ceived {e)  to  have  been  decided  in  the  French  Tribunals. 
But  it  does  appear  from  the  proceedings  and  decrees  in  the 
French  Courts,  as  stated  in  the  plea,  that  the  respondent's 
claim  in  dispute  there  was,  that  he  was  entitled  to  an 
account  and  payment  of  one-twentieth  part  of  all  the 
dividends  and  profits  in  the  loan ;  and  by  examining  his 
claim,  as  set  forth  in  his  own  summonses  stated  in  the 
plea,  it  will  be  seen  that  that  claim  does  not  at  all  differ 
from  the  claim  made  by  his  bill.  He  even  anticipates  in 
the  bill  that  his  claim  would  be  met  by  the  previous  adju- 
dication on  his  claim  in  the  French  Courts,  yet  he  does 
not  venture  to  deny  that  that  adjudication  disposed  of  his 
whole  claim.  In  fact,  all  the  respondent's  claims  against 
the  appellants,  in  respect  to  the  loan  under  the  partner- 
ship agreement,  were  the  subject  of  final  adjudication  by 
the  proper  Tribunals  in  France,  and  were  brought  before 
those  Tribunals  by  the  respondent  himself.  The  only 
difference  between  the  claims  there  made  by  him  and  those 
now  made  in  this  bill  is,  that  the  bill  claims  a  share  of 
profits  in  the  loan  accruing  subsequently  to  the  adjudica- 

(c)  9  East,  192.  (e)  Videsvpra,  p.  380,  et  seq. 

(d)  2Ru88.&Myl.  614.  (note). 
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tion  in  the  French  Courts;  but  that  adjudication  cchi- 
cluded  every  claim  in  respect  of  the  loim  transaction,  for 
it  declared,  in  effect,  that  he  wan  not  entitled  to  any  further 
accounts  or  profits  in  that  transaction ;  in  a  wordj  thathe 
was  remediless ; — 

(Lord  Campbell.— At  common  law,  forei^  judgments 
between  the  same  parties,  and  on  the  same  matters,  are 
treated  only  as  evidence  in  actions  brought  on  them  here; 
but  the  Vice  Chancellor  saya,  in  Martin  v.  Itficolh  {/), 
that  they  are  conclusive). 

And  so  they  are  held  in  that  and  numerous  other  cases. 
The  whole  question  here  turns  on  the  identity  of  the  claims 
made  by  the  bill,  with  the  claims  that  were  made  oud 
adjudicated  on  by  the  foreign  Tribunals.  The  questions 
at  issue  between  those  same  parties  in  those  Tribn- 
nals  were,  whether  the  accounts  rendered,  and  the  pay- 
ments made  by  the  appellants,  were  sufficient,  and  bad 
effected  their  complete  discharge  from  everything  relative 
to  the  interests  of  the  respondents  in  the  loan.  And  on 
these  questions  the  French  Courts  decided  that,  according 
to  the  law  and  usage  as  to  loans,  the  accounts  before  ren- 
dered were  sufficient,  and  the  respondent  had  no  right  to 
any  further  account  or  to  any  further  participation  in  the 
profits  of  the  loan.  As  tu  the  claim  of  profits  accruing 
on  that  transaction  subsequent  to  the  termination  of  the 
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effect  of  the  Vice  Chancellor's  decision  is  to  open  an  ac- 
count as  to  the  whole  of  the  profits.  But  it  is  submitted 
that  his  Honour's  decision  is  a  total  miscarriage,  and  that 
it  ought  to  be  reversed. 


1846« 
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Mr.  Bethell  and  Mr.  Lewis  for  the  respondent.  Thft 
grounds  of  the  Vice  Chancellor's  decision  were,  that 
the  plea  could  not  be  an  answer  to  the  demands  made 
in  the  bill,  unless  there  was  no  account  of  profits  liable 
to  be  rendered  subsequent  to  the  adjudication  in  the 
French  Tribunals.  His  Honour,  after  observing  that  the 
bill  ^'  charges,  that,  subsequently  to  the  second  and  alleged 
final  division,  and  while  the  proceedingis  in  the  French 
Courts  were  going  on,  and  since  their  termination,  the 
defendants,  from  time  to  time,  received  divers  large  sums 
of  money  in  respect  of  profits  arising  from  the  said  loan, 
for  which  they  have  never  accounted  to  the  plaintiff,"  says, 
^*  if  there  ever  had  been  a  partnership,  &c.,  and  there 
were  profits  received  subsequent  to  the  alleged  final  divi- 
sion of  them,  the  plaintiff  would  be  entitled  to  an  account, 
unless  the  Court  abroad  decided  upon  the  general  ground, 
that  there  was  no  case  whereby  the  defendants  became 
accountable  ;'*  and  his  Honour  ^'did  not  find  that  fact 
averred  upon  the  plea"  (/). 

It  has  been  urged  for  the  appellants  that  the  French 
Courts  adjudicated  on  the  whole  matter  of  relief  sought 
by  the  bill:  it  is  incumbent  on  them  to  shew  that  the 
plea  is  co-extensive  with  the  relief  sought  by  the  bill;  and 
if  it  appears  that  there  is  any  part  of  that  relief  not  barred 
by  the  plea,  judgment  must  be  for  the  plaintiff.  The 
proper  requisites  to  a  plea  of  a  former  judgment  are  set 
forth  in  VinniuSj\mAQTthe\ievAjderejudicatd{g)  :  **Hcec 
autem  exceptio  {rei  judicata)  non  aliter  gentiobstat  quam 
si  eadem  qtucstio  inter  easdem  personas  revocetur.    Itaque 


(/)  Supra,  p.  380. 

VOL,  XII, 


(jSi)  Lib.  4,  Tit.  13,  a.  5, 
2c 
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1815.         Ua  demum  nocet,  si  omnia  sint  badbm  ;  idbh  cobpui, 
RicIrim     baobh  ouANTiTAa,  idem  jus,  kadkh  causa  fbtbkdi, 

p.-  BADBHaOB  CONDITIO    PJtBSONARDlt."      It   mUSt  be  pboWB 

iBcu  .  ^^  ^^^  ^j^^  itself  that  it  is  not  defectire  io  any  of  those 
requisites.  Lori Eedetdale  saya  (A),  "A  decree  deter- 
miniug  the  rights  of  the  parties,  and  signed  and  enrolled, 
may  be  pleaded  to  a  new  bill  for  the  same  matter."  A 
decree,  not  enrolled,  cannot  be  pleaded  at  all.  "  The  deem 
must  be  in  its  nature  final,  or  afterwards  c^wble  of  being 
made  so,  by  order,  or  it  not  will  be  a  bar,"  "  Upon  a  plei 
of  this  nature,  so  much  of  the  former  bill  and  aniweis 
must  be  set  forth  as  is  necessary  to  shew  that  the  same 
point  was  then  io  issue.  A  decree  cannot  be  pleaded  in 
bar  of  a  new  bill  unless  it  is  conclusive  of  the  rights  of  the 
plaintiffs  in  that  bill,  or  of  those  under  whom  they  cbum," 
And  Mr,  Beames,  in  his  book,  says  (t),  "  As  a  plea  of  this 
kind  proceeds  upon  the  ground  that  the  same  matter  wu 
in  issue  in  the  former  suit,  and  as  every  plea  that  is  set 
up  as  a  bar  must  be  ad  idem,  the  plea  should  set  forth  so 
much  of  the  former  bill  and  answer  as  will  suffice  to  shew 
that  the  same  point  was  then  in  issue;  and  where,  therefore, 
the  defendant  pleaded  only  that  a  bill  was  brought  for  an 
account  and  a  decree  made.  Lord  Hardwiclce  considered 
the  plea  defective."  In  Child  v,  Gibson  (Ar),  the  case  there 
referred  to,  Lord  HardwUke  said,  "  Every  plea  that  is  set 
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is  pleaded  is  ad  idem.  There  is  no  instance  of  a  plea  of  a  fo- 
reign decree  being  allowed  in  our  Courts;  and  the  materials 
for  argument  on  the  question  are  wanting.  There  is  no 
enrolment  of  this  decree,  and  a  decree  that  is  not  enrolled 
cannot  be  pleaded  in  bar  of  a  new  bill  (/)•  The  parties 
to  the  two  suits  are  not  the  same ;  there  is  no  identity 
between  the  Messrs.  Ricardoj  the  defendtmts  to  this  bill^ 
and  the  parties  sumthoned  as  defendants  in  the  proceedings 
in  France :  there  is  no  averment  that  they  are  the  same 
parties.  There  are  several  other  objections  to  the  form  of 
the  plea,  but  the  objections  to  its  sufficiency  are  more 
important. 

The  plea  does  not  shew  what  point  was  determined  by 
the  Fretich  Tribunals.  As  far  as  can  be  collected  from  the 
statements  of  the  proceedings  and  orders^  it  would  appear 
that  the  decisions  of  ^  the  arbitrator  Judges  and  Cour 
Royale  were  determinations  on  the  title  of  the  party  com- 
plainings and  not  on  his  right  to  the  account.  The  aver- 
ments do  not  supply  this  deficiency.  All  those  matters 
that  are  averred  ought  to  be  shewn  by  the  record  of  the 
proceedings  themselves.  If  the  respondent's  claims,  as 
stated  in  the  plea,  be  compared  with  his  claims  as  set 
forth  in  his  bill,  it  will  be  found  that  they  differ  in  many 
respects,  and  the  claims  in  the  bill  are  much  larger.  There 
is  no  form  of  plea  which  the  Courts  judge  more  strictly 
than  a  plea  of  a  judgment  in  bar : — 

( 7%«  Lord  Chancellor. — In  general,  in  pleading  a  former 
judgment,  you  produce  it  with  the  proceedings  to  shew  it 
is  a  judgment  between  the  same  parties  and  on  the  same 
matters.  When  the  record  is  produced,  the  Court  can 
compare  and  decide  the  identity  of  the  parties  and  mat- 
ters in  issue ;  but,  without  the  record  of  the  proceedings, 
an  issue  is  raised  which  the  Court  cannot  decide.  Lord 
Campbell  signified  his  assent  to  these  observations). 
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(/)  Mitf.  Plead.  239 ;  Bea.  Elem.  206,  note  2. 
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1846.  Exactly  so ;  and  that  ia  the  grouod  on  which  the  Vice 

RicAUH)  Chancellor  oremtlecl  this  plea.  It  has  been  said  by  the 
appellants'  connsel,  that  if  the  respondent  disputed  the 
truth  of  the  plea,  he  might  hare  taken  isBue  on  the  facts. 
That  is  a  thing  that  is  never  done.  There  are  no  speoal 
replications  in  our  Courts.  The  plea  itself  should  have 
the  sentence  or  judgment,  and  the  grounds  of  it,  set 
forth  on  its  face  : — 

( The  Lord  Chancellor. — It  does  not  appear  to  me  that 
the  proceedings  are  sufficiently  set  forth.  I  have  looked 
thnmgh  the  record  carefully,  and  I  confess  I  do  not 
understand  what  were  the  matters  in  issue,  or  the  points 
decided). 

The  pmcUce  of  the  Courts,  in  cases  of  this  sort,  iriien, 
from  indulgence  to  adefendant,  they  do  not  overrule  his  plea, 
is  to  allow  it  to  stand  for  an  answer,  with  liberty  to  exc^L 
That  was  done  in  the  case  already  referred  to,  AoeAe  v. 
Morgell  (m),  which  was  affirmedHu  this  House.  In  flli- 
gerald  v.  Fitzgerald  (a),  a  defendant  to  a  bill  in  tbe 
Exchequer  in  Ireland,  pleaded  a  former  decree  on  tbe 
same  matters  in  Chancery  in  England,  and  the  plea  ww 
disallowed;  but  this  House, on  appeal, reversed  tbe  order, 
and  ordered  tbe  plea  to  stand  for  an  answer.  In  Behrent 
v.  Sieveking  (o),  a  plea  of  proceediogg  and  judgment  in 
the  Lord  Mayor's  Court  in  London,  in  bar  to  a  bill  ia 
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alleged  to  have  been  taken  in  the  Lord  Mayor's  Court;         1846. 
were  conclusive,  even  in  that  Court;'*  and  his  Lordship      ^icIbdo 
'^thought  that  the  plaintiff  could  not  have  taken  issue  ^' 

upon  the  plea."  Every  plea  of  a  former  judgment  in  bar 
ought  to  set  forth  so  much,  at  leasts  of  the  judgment,  as 
would  shew  that  it  was  final  and  conclusive  on  the  merits. 
The  forms  of  such  pleas  in  Chitty's  and  in  Willis's  books, 
shew  the  practice ;  and  the  doctrine  is  laid  down  in  the 
leading  cases  on  the  subject  from  Bemardiv.  Motteux  {q)j 
the  earliest  and  best  at  common  law,  and  recognised  in 
Lothian  v.  Henderson  (r),  per  Mr.  Justice  Lawrence; 
and  from  Child  v.  Gibson  (s),  in  equity,  followed  by  Gregory 
V.  Molesworth  (/) ,  in  which  Lord  Hardwicke  says,  '*  The 
question  will  be,  first,  whether  the  decree  is  a  determina- 
tion of  the  points  between  the  parties."  How  can  that 
question  be  answered  unless  the  decree  is  set  forth  ? 

The  conclusion  from  these  principles  of  pleading  is,  that' 
when  it  is  not  clearly  apparent  on  the  face  of  the  judg- 
ment— not  left  in  ambiguity,  or  to  be  collected  by  infer- 
ence— on  what  points  it  adjudicated,  and  that  it  went  to  the 
merits,  and  was  conclusive  on  them,  it  cannot  be  admitted 
as  the  ground  of,  or  as  an  estoppel  to,  a  new  suit ;  Sadler  v. 
Robins  (ti),  Fisher  v.  Ogle  (v),  per  Lord  Ellehborough ; 
Smith  V.  Nicolls  {w)yper  C.  J.  Tindal;  Dalgleish  v.  Hodg^ 
son  (x),  per  C,  J.  Tindal;  Obicini  v.  Bligh  (y).  From  all 
these  cases  the  rule  at  common  law  appears  to  be,  that  the 
recordof  the  foreign  or  former  judgment  or  sentence  pleaded 
in  bar,  must  shew  distinctly  and  affirmatively,  and  not  by 
implication  merely,  not  only  that  it  was  pronounced  by  a 
courtof  competent  jurisdiction,  between  parties  within  that 

(9)  2  Doug.  575.  (v)  W.  418. 

(r)  3  Bos.  &  Pull.  526-7.  {w)  5  Bingh.,  N.  C.  222. 

(8)  2  Atk.  603.  (x)  7  Bingh.  504. 

(/)  3  Atk.  626.  (y)  8  Bingh.  335. 

(tt)  1  Campb.  253. 
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RicAuio     '""'  '*'*  *^^  meriti)  of  the  matters  in  issue,  which  tnatten 

t.  most  also  appear.  How  can  all  these  ingredients  io  k  jodg- 

*  "^     ment  be  shewn  if  they  are  not  stated  on  the  record  ?     Hie 

sameruleprerailain  ourCourtsof  Equity :  it mnat  appear, 

by  the  judgment  itself,  that  it  was  ra  judicata,  as  in  Brand- 

lyn  V.  Ord  (a),  and  the  other  cases  and  authoiitiefl  before 

referred  to.    The  late  case  of  t/onea  v.  A'tron  (a),  in  the 

Exchequer,  seems  to  be  an  exception  to  one  part  of  the 

rule,  a  plea  of  a  former  decree  being  there  allowed,  though 

the  decree  was  not  on  the  merits,  but  for  want  of  evidence. 

The  report  does  not  state  any  grounds  for  that  detdsion. 

But  it  is  manifest,  for  other  reasons,  that  the  foreign 
judgment  must  appear  on  the  record — ^how  otherwise 
could  it  be  questioned  or  impeached  for  fraud,  irre^lari- 
ties,  or  inconHiatencies  with  international  law  or  natural 
jusdce  and  equity ;  faults  mthin  the  judgment  ?  Mitf. 
TVeat.  [b),LordCranslounv.  Johnston  (c),  Foster V,  Few 
tali  ((Q.  To  the  bill  in  that  case  the  defendant  pleaded  a 
suit,  brought  agunst  him  by  the  plaintiff,  in  the  Court  of 
Chancery  in  t/amaica,  for  the  same  accounts  denoanded 
by  the  bill,  but  neither  the  term  nor  year  when  the  foreign 
suit  was  instituted  being  set  out  in  the  plea  with  certainty, 
for  that  defect  in  form  Lord  Hardwicke  overruled  it.  In 
Wolff  r.  Oxholm  («),  an  ordinance  of  the  Daniih  Go- 
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sive.  That  case  was  held  to  be  of  no  authority  by  Lord 
Brougham^  in  his  Judgoient  in  Houlditch  v.  Marquess  of 
Donegal  {g)j  where  his  Lordship  states  the  conflicthig 
authoritite^  and  evidently  concurs  in  the  opinion^  that  ^^  in 
this  country  a  foreign  judgment  is  only  prima  facie^  not 
conclusive^  evidence'.of  a  debt.  One  argument  (his  Lord* 
ship  continues)  is  clear,  that  the  difference  between  our 
Courts  and  their  Courts  is  so  great,  that  it  would  be  a 
strong  thing  to  hold  that  our  Courts  should  give  a  con- 
clusive force  to  foreign  judgments,  when,  for  ought  that 
we  know,  not  one  of  the  circumstances  that  we  call  neces* 
sary  may  have  taken  place  in  procuring  the  judgment." 
And,  after  citing  the  ease  of  Buchanan  v.  Rucker  (A),  and 
supposing  other  cases  as  examples  of  the  consequences  of 
holding  foreign  sentences,  to  be  in  themselves  valid,  he  refers 
with  approbation  to  the  cases  in  which  foreign  judgments 
were  held  to  be  traversable,  as  Walker  v.  Wtlttr  (f). 

The  statements  of  the  foreign  proceedings  and  judgment 
in  this  plea  are  uncertain,  and  it  is  imposrible  to  ascertain 
from  them  what  matters  were  referred  to  the  arbitrator" 
judges,  or  what  they  decided.  In  order  to  enable  the 
Court  of  Chancery  to  determine  whether  the  points  put 
in  issue  by  the  biU  were  determined  by  the  Courts  in 
FrancCy  the  plea  ought  to  shew  distinctly  what  were  the 
proceedings  in  those  Courts.  In  Hardman  v,  Ellames  (A) 
a  plea  of  adverse  possession  to  a  bill,  clainung  title  to  land, 
was  overruled,  because  it  did  not  state  particularly  the 
facts  on  which  the  defendant  meant  to  rely  as  constituting 
adverse  possession.  This  plea  fails  in  the  elementary 
requisites,  especially  in  shewing  that  the  issue  in  the  pro- 
ceedings alleged  to  have  been  had  in  the  Courts  in  France^ 
was  the  same  as  the  issue  raised  in  the  respondent's  biil^ 
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(g)   2  Clark  &  F.  470,  477  ; 
S.  C.  SBligh.  301. 
ih)  9  East,  192. 


(t)  1  Doug.  1. 
(k)  5  Sim.  640. 
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■h  cases  in  the  house  of  lords. 

I84S.  and  as  the  facts  alleged  by  the  bill  miut  be  taken  to  be 
-!~^^^  admitted  by  the  plea,  it  follows  that  the  proceedings  in  the 
French  Courts,  if  they  amount  to  a  decision  of  the  case, 
made  by  the  bill,  are  contrary  to  justice  and  equity.  It 
ia  therefore  submitted,  that  the  order  of  the  Vice  Chan- 
ceUor,  disallowing  this  pies,  ought  to  be  affirmed. 

Mr.  Kelly,  in  reply.— It  may  be  shewn,  oa  principle, 
precedent,  and  authority,  that  the  objections  to  the  plea 
are  unfounded ;  they  are,  at  best,  but  formal  objectione 
to  the  frame  of  the  plea;  and  as  the  plea  goes  aubstait' 
tially  to  the  merits,  it  would  be  contrary  to  justice  to 
allow  these  objections.  Here  the  plaintiff  calls  for  an 
account  of  transactions  with  the  defendants;  they  say  he 
called  for  the  same  account  in  Paris,  and  there  they  pro- 
ceeded with  him  to  inquire  into  the  merits  <^  hia  claim, 
and  it  was  proved  that  he  really  had  none ;  yet  he  again 
asks  the  same  account. 

It  is  admitted,  that  if  the  defence  made  to  this  demand 
is  well  pleaded,  it  is  a  sufficient  answer  to  it.  It  is  true 
the  defence  must  be  well  pleaded ;  the  plea  must  shew  that 
the  decree,  in  the  suit  in  ^ance,  was  made  between  the 
same  parties,  who  are  parties  to  this  suit,  and  upon  the 
same  matters.  The  question  is,  how  they  are  to  be  Bhewn. 
It  is  not  necessary  to  set  forth  the  judgment  on  the  record 
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the  practice  in  pleading  foreign  judgments.  In  Behrens  v. 
Sievekwg,  Lord  Cottenham  held  the  plea  was  not  suffi- 
cient, not  because  the  proceedings  in  the  former  suit 
were  not  set  forth  verbatim^  but  because  it  did  not  shew 
that  the  proceedings  were  taken  for  the  same  purpose  as 
the  Chancery  suit,  and  because  it  left  the  Court  in  igno- 
rance^ whether  the  proceedings  which  the  plea  alleged  to 
have  taken  place  in  the  Lord  Mayor's  Court  were  conclu- 
sive even  in  that  Court.  Can  these  observations  be 
authority  for  requiring  the  whole  proceedings  and  judg-^ 
ment  to  be  set  forth  in  the  plea  ?  This  plea  does  set  forth, 
all  that  Lord  Cottenham  required;  it  states  ''that  the 
alleged  profits^  to  one-twentieth  part  or  share  whereof 
the  complainant  so  claimed  (in  the  suit  in  France)  to  be 
entitled,  as  aforesaid,  were  of  the  same  nature,  classesj, 
and  descriptions  as,  and  identical  in  character  with,  the 
alleged  profits,  to  one-twentieth  part  or  share  whereof 
the  complainant  by  his  said  bill  claims  to  be  entitled,  and 
in  respect  whereof  he  thereby  seeks  recovery  and  relief/' 
&c. ;  and  these  defendants  ''  aver,  that  the  several  matters 
and  things,  in  respect  whereof  relief  is  sought  by  the  said 
complainant  against  the  said  Messrs.  t/.  and  S.  Ricardo 
and  Co.  in  the  aforesaid  suit  and  proceedings  in  the  said 
Tribunals  and  Courts  in  France,  were  and  are  the  same 
matters  and  things  in  respect  whereof  the  said  complain-^ 
ant,  by  his  said  bill  in  this  suit,  seeks  discovery  and  relief 
against  these  defendants,'' &c.  (He  read  at  large  from 
the  plea  and  averments,  as  set  out  supra,  pp.  377-8)* 

The  foreign  proceedings  are  sufficiently  set  out  to  enable 
the  Judge  in  equity  to  see  what  was  the  nature  and  purpose 
of  them;  but  if  they  were  all  set  forth  verbatim,  he  would 
not  be  thereby  enabled  to  say  the  adjudication  was  final 
and  conclusive ;  that  is  a  question  of  evidence  for  French 
lawyers,  and  not  matter  of  judicial  cognizance  for  the 
Court.  In  Ireland  and  England  it  was  usual  to  set  forth 
fully  the  former  judgments,  because  the  Judges  before 
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1846,        whom  they  came  woold  IcDoir  whether  they  were  final  aod 
RiCAHK      condmdTe,  and  consistent  with  justice  and  equity ;  bst 
they  ooold  not  gire  any  opinion  on  a  foreign  judgment, 
aod  therefore  to  set  it  out  in  fall  would  be  worse  Chan 


OA«<;iAa. 


(Lord  Brougham. — Ko  one  contends  that  the  ja^nwnt 
nd  ^viceedings  should  be  set  oat  in  fall,  bnt  we  should 
hare  aiiA  a  description  of  them  as  wonld  enable  na  to 
know  what  was  decided). 

And  BO  much  of  them  as  is  saffldent  far  that  purpose  is 
set  ont ;  if  there  is  any  deficiency,  it  is  supplied  by  tbe  wer- 
ments,  which  must  be  taken  to  be  true,  as  the  respondent 
baa  not  taken  issue  upon  them.  In  a  note  to  Pitt  v. 
Knight,  in  Saunders's  Reports  (from  which  the  form  of 
plea  of  judgment  recovered,  that  has  been  dted  &om  Chittft 
Pleading,  is  taken),  Serjeant  fFUHoms  aays  (/)>  "  It  i> 
not  necessary  to  set  forth  the  whole  proceedings,  as  is 
done  here ;  it  is  enough  to  state  shortly,  that  the  plaintiff 
in  Easter  Term,  &c.,  impleaded  the  defendant  in  the  Court 
of  our  Lord  the  King,  in  a  plea  of  debt,  and  that  mck 
proceedings  were  thereupon  had;  that  afterwards,  in  7H- 
nily  Term,  &c.,  the  pliuntiff,  by  the  cousideration  of  tbe 
said  Court,  reeorered  his  said  debt,  &c.  So,  iu  pleading 
the  judgments  eren  of  inferior  Courts,  it  is  now  held  not 
to  be  necessary  to  set  out  the  cause  of  action,  &c. ;  but 
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of  late  years  been  ovemiled)  there  are  still  some  technical 
rules  for  pleading  a  former  judgment  in  bar :  for  instance^ 
the  term^  year  and  court,  Sec*,  must  be  stated,  and  there  is 
a  yerification  referring  to  the  record,  proui  pattt  per  re- 
cordum;  but  it  is  not  necessary  to  plead  so  much  of  a 
foreign  judgment,  because  it  must  be  pleaded  only  as  a 
fact,  and  there  is  no  reconl ;  and  in  bring^g  an  action  of 
debt  on  a  foreign  judgment,  it  is  not  necessary  to  shew  the 
grounds  of  it.  Walker  v.  fFitter  (m).  And  even  Irish 
judgments  are  pleaded  in  England  as  facts,  not  being 
records,  Collins  y.  Lord  Mathew  (n),  Harris  v.  Saun- 
ders  (o). 

Nothing  could  be  more  inconvenient  than  to  set  out  the 
whole  proceedings  and  judgment  at  law  in  a  plea  to  a 
bill  in  equity.  It  is  possible — without  surmising  the  fact 
to  be  so— that  the  judge  in  equity  knows  nothing  of  the 
form  or  import  of  the  proceedings  at  law;  and,  a  fortiori, 
it  cannot  be  presumed  that  he  is  conversant  with  a  foreign 
judgment,  no  more  than  that  a  Judge  in  a  foreign  Court  is 
conversant  with  English  judgments.  It  would  therefore 
be  worse  than  useless  to  occupy  the  Judge's  time^  and 
embarrass  his  mind  by  setting  forth,  in  full,  matters  of 
which  he  is  not  able  to  take  judicial  cognizance.  The  plea 
in  bar  to  a  bill  in  Chancery,  which  was  allowed  by  Lord 
Hardwicke  in  fFilliamsr.Lee  (p),  and  which  has  been  cited 
from  Mr.  Beames's  book  (q),  states  shortly  that  an  action 
was  brought  in  trover,  in  such  a  term,  in  such  a  Court,  and 
a  verdict  was  obtained,  which  was  still  in  force,  &c. 

In  the  cases  referred  to  for  the  respondent,  much  stress 
was  laid  on  the  words  "it  must  appear,''  or  f^it  must  be 
shewn,''  used  by  Judges  in  speaking  of  judgments  reco- 
vered ;  but  these  expressions,  when  referring  to  a  plea  in 
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1845.  bar,  do  not  import  that  the  whole  pnMsecdings  must 
RiGABjHa  sppB"'  o^  be  Bhewn,  bnt  that  there  maat  be  an  mtelligible 
statement  of  them;  something  more,  perh^ie,  may  be 
required  vhen  jadgments  are  made  matter  of  defence :  but 
there  is  no  precedent  for  setting  oat  the  whole  proceeding! 
ID  a  plea  in  bar.  In  Callander  v,  D'tttrich  (r),  a  foicigB 
judgment  was  pleaded  in  bar  to  an  action,  since  the  new 
forms  of  pleading,  and  the  substance  of  it  only  was  set 
out.  If,  this  House  were  to  hold  that  this  plea  ought  to 
set  out  the  whole  proceedings  in  the  foreign  Tribunal,  all 
the  Courts  in  Westminster  Hall  must  alter  their  practice. 
In  the  case  last  mentioned,  it  was  found  that  the  judgment 
pleaded  was  not  on  the  same  matter ;  and  the  Uke  result 
might  be  found  in  this  case,  if  issne  had  been  taken  <m  the 
plea.  But  however  much  or  little  of  a  foreign  jadgment 
b  set  forth  in  a  plea  in  equity,  the  Judge  there  cannot 
take  on  himself  to  say  it  is  final  and  condosiv^  but  he 
must  take  evidence  on  it,  or  send  it  to  a  jury,  if  the  focts 
are  disputed.  All  that  is  material  in  this  judgment  is  set 
forth  in  the  plea,  wiUi  full  and  proper  aTerments,  oover- 
ing  all  the  all^ations  in  the  plea. 

Mr.  BelKell  observed  on  the  case  of  CaUmtder  v.  JHttrich, 
that  there  the  very  thing  was  done  which  he  asked  to  be 
done  in  this  case.    The  plea  was  in  fact  overruled.    Id 
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plea  as  to  the  legal  effect  of  this  document,  and  the  real 
effect  of  the  document  produced.'^  The  House  will  bear 
in  mind  that  in  Courts  of  Equity  there  is  no  special  repli- 
cation, so  that  the  plea  must  prove  itself. 


The  Lord  Chancellor^-^This  is  an  appeal  from  a  deci- 
sion of  the  Vice  Chancellor  of  England.  The  case  arose 
out  of  a  loan  transaction  with  the  Government  of  Spam. 
Messrs.  Ricardo  and  Co.  entered  into  a  contract  with  that 
Government,  and  Mr.  Garcias  was  interested  in  the  trans- 
action. Accounts  were  rendered  by  Messrs.  iZtcardo  to 
Mr.  Garcias  upon  two  occasions,  through  Mr.  Ardoinj  his 
banker  in  Paris;  and  the  balance,  which  was  stated  to  be 
due,  was  paid  to  Mr.  Ardoin,  on  account  of  Mr.  Gdreias. 
Mr.  Garcias  was  dissatisfied  with  these  accounts,  the  last 
being  represented  by  Messrs.  Ricardo  as  the  final  settle*- 
ment  on  account  of  this  transaction.  Proceedings  were 
accordingly  instituted  in  the  Courts  of  France  by  Mr. 
Garcias  against  Messrs.  Ricardo-^one  of  the  partners 
being  at  that  time  resident  in  Paris. 

The  subject  was  investigated  and  heard  before  the 
proper  Tribunal;  and  it  appearing  to  be  a  commercial 
and  partnership  question,  they  referred  it,  according  t6 
the  law  of  France,  to  certain  arbitrator  judges.  After 
hearing  the  case  on  both  sides,  and  attending  to  the  dif-^ 
ferent  documents,  they  pronounced  judgment  in  favour  of 
Messrs.  Ricardo^  and  the  suit  was  dismissed.  Mr.  Garcias 
was  dissatisfied  with  that  decision,  and  appealed  to  the 
Cour  Royale,  at  Paris,  The  case  was  heard  a  second  time, 
on  that  appeal,  and  the  decision  of  the  Court  below  was 
afi&rmed,  and  Mr.  Garcias  was  condemned  in  costs.  The 
bill  has  since  been  filed  by  Mr.  Garcias  against  Messrs. 
Ricardo.  The  defendants,  Messrs.  Ricardo,  have  pleaded 
in  bar  the  judgments  which  they  obtained  in  their  favour 
in  France  ;  and  the  question  is  whether,  having  regard  to 
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the  m&nner  in  which  diese  judgmeots  are  pleaded^  ibtj 
are  «  sufficient  bar  to  this  claim. 

In  considering  this  question,  we  must  aesame  the  truUi 
of  erery  fact  stated  on  the  face  of  the  plea.  The  plaintiff 
ufight  hare  taken  Issue  on  those  facts,  if  he  had  thought 
[m>per ;  but,  in  the  abape  in  which  the  question  now 
comes  before  jrour  Lordships,  erery  faet  stated  in  the  plea 
must  be  taken  to  be  true. 

The  defendantti,  after  stating  tJie  proceedings  in  the 
Courts  of  Frunce,  proceed  thus  :  they  arer  («),  "that  the 
sereral  matters  and  tiiiogs  in  respect  whereof  rdief  wit 
sought  by  the  said  complainant  against  tiie  sud  Messrs. 
J.  and  S.  Ricarda  and  Co.,  in  the  foresaid  suit  and  pro- 
ceedmgs  in  tiie  sud  Tribunals  and  Courts  in  Prance,  were 
and  are  the  same  matters  and  things  in  respect  whereof  the 
said  complainant  by  his  said  bill  seeks  discovery  and  rdief 
against  these  defendants."  There  is  an  averment  there* 
fore  that  the  matters  and  things  that  were  brought  before 
the  Tribunals  in  France  by  Mr.  Gardas,  were  the  same 
matters  and  things  in  respect  of  which  discovery  and  reli^ 
are  sought  by  him  in  the  Court  of  Chancery  here.  That 
fact  must  be  taken  to  be  true ;  **  and  that  the  several  claims 
and  demands  sought  to  be  enforced  by  the  said  complun- 
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tcrs  in  issue,  and  the  discovery  and  relief  sought  in  and  by 
the  said  complainant's  bill  in  this  suit  against  these  defen- 
dants/' So  that  it  is  averred,  that  the  matters  and  things 
which  were  the  subject  of  dispute  before  the  Tribunals  of 
France  are  the  same  matters  and  things  as  are  in  dispute  be- 
tween these  parties  before  the  Court  of  Chancery  here ;  and 
that  the  matters  in  issue  in  the  Courts  of  France  were  the 
same  matters  as  are  in  issue  in  the  Court  of  Chancery  in 
this  country,  and  not  other  or  different.  That  being  so, 
and  the  averment  not  having  been  traversed,  it  would 
seem  that  if  the  foreign  judgments  can  be  pleaded  in  bar 
of  the  claim — which  is  not  denied^these  foreign  judgments 
are  sufi&ciently  pleaded  in  the  present  case. 
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But  then  the  Vice  Chancellor  of  England^  referring  to 
the  bill,  adverts  to  one  allegation  in  it,  and,  on  the 
ground  of  that  allegation,  he  was  of  opinion  that  the  plea 
was  not  sufficient,  and  that  it  must  be  overruled.  That 
allegatiou  is  to  this  effect :  that  after  the  decision  by  the 
Tribunal  in  France,  further  commissions  and  further 
receipts  of  interest  were  obtained  in  respect  of  these  trans- 
actions by  Messrs.  Ricardo.  Now  the  Vice  Chancellor  of 
England^  in  the  course  of  his  judgment,  as  I  understand 
that  judgment,  expressed  himself  to  this  effect :  It  does 
not  appear  precisely  upon  what  ground  the  judgment  was 
pronounced ;  if  it  was  pronounced  upon  the  principle  that 
the  suit  could  not  be  maintained  generally,  then  that 
would  be  an  answer  to  these  subsequent  receipts ;  it  would 
apply  as  well  to  the  receipts  obtained  subsequent  to  the 
judgment  as  to  those  before ;  that  is,  if  it  was  denied  that 
there  was  originally  any  right  of  action,  or  any  partner- 
ship, or  anything  which  went  to  the  whole  suit,  it  would 
cover  the  subsequent  payments.  But  it  is  possible  that 
the  Court  might  have  decided  on  this  ground,  that  up  to 
the  period  of  the  institution  of  the  suit  Mr.  Garcias  had 
received  satisfaction  of  all  he  was  entitled  to  receive  up 
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to  that  time;  and  if  the  judgment  proceeded  upon  that 
ground,  it  would  be  perfectly  conBiHtent  with  the  judg- 
ment,  tliat  he  should  be  entitled  to  recover  in  respect  of 
any  receipts  subsequent  to  the  date  of  the  judgment.  Uii 
that  ground  it  was  that  the  Vice  Chancellor  considered 
the  plea  to  be  insufficient.  But  with  all  defereoce  to,  and 
fespect  for  the  opinion  of,  that  learned  Judge,  if  we  look 
very  closely  to  the  averments  in  the  plea,  they  afford,  I 
think,  an  answer  to  that  objection.  The  averment  is  to  this 
effect :  the  defendants  allege  that  the  matters  in  issue  iu 
this  suit  arc  the  same,  and  not  in  any  respect  different 
from  the  matters  in  issue  in  the  fVencA  Courts.  As  this 
averment  must  be  taken  to  be  true,  it  follows  that  the 
question  in  issue  in  the  French  Courts  must  have  in- 
volved as  well  the  future  as  the  past  accounts;  and  the 
question  must  have  been  general,  and  not  merely  applicable 
to  the  then  titate  of  the  receipts  and  payments ;  it  must 
have  included  the  right  to  share  in  the  future  as  well  as 
in  the  past  receipts,  and  to  call  for  an  account  of  such 
receipts.  The  Courts  then  having  pronounced  against  the 
claim,  they  must  have  proceeded  either  on  the  ground  that 
no  such  right  had  ever  existed,  or  that  it  had  in  some  way 
been  put  an  end  to.  It  is  obvious  that,  in  either  view  of 
the  case,  the  judgment  would  be  a  bar  to  the  present 
claim.    It  appears  to  me,  therefore,  considering  the  plea 
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argument,  I  entertained  considerable  doubt.  I  was  clearly 
of  opinion,  that  a  foreign  judgment  might  be  pleaded  as 
reM  judicata^  because  the  foreign  Tribunal  has  clearly  ju- 
risdiction over  the  matter^  and  both  parties  having  been 
regularly  brought  before  the  foreign  Tribunal,  and  that 
Tribunal  having  adjudged  between  them,  I  think  that  such 
a  judgment  would  be  a  bar  to  a  subsequent  suit  in  this 
country  for  the  same  cause.  But  my  doubt  arose  as  to 
whether  the  proceedings  in  the  foreign  Court  were  in  this 
case  sufficiently  set  out«  However,  after  full  considera- 
tion, and  particularly  attending  to  the  allegation,  which 
my  noble  and  learned  friend  has  pointed  out,  that  the  mat- 
ters and  things  now  in  issue  are  the  same  as  those  which 
were  in  issue  and  were  determined  in  the  foreign  Court, 
I  think  that  is  sufficient,  and  that  the  decision  appealed 
from  is  erroneous. 


1845. 
Rtcardo 

V. 

Qarcias. 


(It  was  accordingly  ordered  and  adjudged,  that  the  order  of  the 
7th  oi  March,  overruliog  the  plea  of  the  6th  of  February,  184S,  to 
the  amended* bill  of  the  respondent  (the  plaintiff  in  the  Court 
1>elow)  be  reversed,  so  fu  as  the  said  order  overruled  the  said 
2>lca,  and  directed  the  appellants  to  pay  to  the  respondeat  the 
costs  of  such  plea ;  and  it  was  further  ordered,  that  the  respon- 
deat do  pay  the  appellaots  their  costs  occasioned  by  the  said  plea; 
find  that  the  cause  be  remitted  back  to  the  Court  of  Chancery  to 
do  therein  as  shall  be  just,  &c.) 


VOL.  XII. 
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Tbb  Mayor,  Aloehubn,  and  Borsbsseb') 

of  Newca»tIe..ipon-Tyne  -         -        .f^PP^i'"""- 

Thb  Attobnkt  Gbnbral,  ant]  the  Mab--i 

TER,  Brbtbrbn,  and  Sistbrb,  of  the  y  RespontUtilt. 
Hospital  of  Holy  Jeeus,  in  Newcastle.  J 

.  The  Act  39  Eliz->  c.  5,  enables  "  all  and  erery  penon  and  penam" 
to  found  hospitals  for  the  poor,  &nd  to  incorponte  them  :— 

A  municipal  corporation  i>  included  ia  tte  words  "  every  person 
and  persons,"  and  may  exercise  the  powers  giren  by  the  act 

A  voluntary  conveyance  of  real  estates  to  a  charity  is  not  defeated 
by  a  subsequent  conveyance  of  them  for  valuable  coneidenttion. 

Real  estates  conveyed  to,  and  vested  in,  an  hospital  foanded  under 
the  Act  39  Eliz.,  c.  5,  cannot  be  alienated  by  the  hospital,  nor 
can  it  comfirm  an  alienation  of  them  by  the  founders. 

A  munidpal  corporation  voluntarily  founded  an  hospital  Dndec 
the  act  39  Eliz.,  c.  5,  and  purchased  real  estates,  and  caused 
them  to  be  conveyed  to  the  hospital,  but  which  were  kept 
under  the  control  and  management  of  the  founders,  who  after- 
wards  sold  and  conveyed  them  for  valuable  consideration, 
granting  to  the  purchasers  covenants  for  title  and  indemnity 
against  the  claims  of  the  hospital.  The  founders  applied  the 
money  produced  by  the  sale,  together  with  other  monies  of 
their  own,  in  the  purchase  of  an  estate  at  W.,  and  they  psid 
annually  to  the  hospital  more  than  the  rents  and  profits  of  the 
sold  estates.     Tbe  hospital  at  first  concurred  in  that  arrange* 
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of  W.,  the  Attorney  General's  right  to  protect  the  charity  still 
existed. 
3d.  Semble,  that  though  the  hospital's  bill  should  be  dismissed, 
the  Attorney  General's  information  would  be  retained. 


Previously  to  the  year  1682,  the  Corporation  of  the  town 
ol  Newcastle-upon-Tyne — then,  and  down  to  the  passing 
of  the  Act  5  &  6  W.  4,  c.  76,  styled  "  The  Mayor  and 
Burgesses  of  the  town  of  Newcastle-upon-Tyne^*  con- 
sisting entirely  of  freemen,  and  governed  by  a  common 
council,  composed  of  a  Mayor,  Aldermen,  Sheriff,  and 
Common  Councilmen — erected  an  hospital  in  a  place 
called  ^^  the  Mannors,"  in  the  said  town  for  their  poor 
freemen  and  their  families.  In  January ,  1682,  the  said 
common  council  ordered  that  900/.  be  paid  out  of  the 
town  revenues  for  the  purchase  of  certain  lands,  to  be 
settled  for  the  use  of  the  hospital.  And  for  founding  and 
establishing  the  hospital,  the  mayor  and  burgesses,  in 
pursuance  of  the  Act  31  Eliz.,  c.  5  (a),  (made  perpetual  by 

(a)  By  the  first  section— after  reciting  that  by  the  36th  Eliz., 
c.    7,  s.  27,  it  was  made  lawful  for  every  person    during  the 
twenty  years  then  next  following,  by  feoffment,  will  in  writing, 
or  other  assurance,  to  give  and  bequeath  in  fee  simple,  as  well  to 
the  use  of  the  poor  as  for  maintenance  of  any  house  of  correction 
or  abiding  houses,  all  or  any  part  of  his  lands,  tenements,  or 
hereditaments,  but  that  the  said  law  had  not  taken  effect  by 
reason  that  no  person  could  incorporate  any  hospital,  house  of 
correction,  or  abiding  places,  but  her  Majesty,  or  by  her  licence 
— it  was  enacted  "  That  all  and  every  person  and  persons  seised  in 
fee  simple,  their  heirs,  executors,  or  assigns,  shall  have  full  power, 
&c.,  at  any  time  during  the  space  of  twenty  years  next  ensuing, 
by  deed  enrolled  in  the  High  Court  of  Chancery,  to  erect,  found, 
and  establish  one  or  more  hospitals,  Maisons  de  Dieu,  abiding 
places,  or  houses  of  correction,  at  his  or  their  will  and  pleasure, 
as  well  for  the  finding,  sustentation,  and  relief  of  the  maimed, 
poor,  needy,  or  impotent  people,  as  •  to  set  the  poor  to  work,  to 
have  continuance  for  ever,  and  from  time  to  time  to  place  therein 
such  head  and  members,  and  such  number  of  poor  as  to  him,  his 

2d2 
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1845.        21  JameB  1,  c.  1),  executed  a  deed  under  tbeir  common 

"i^  seal,  bearing  date  the  26th  of  March,  168*,  and  enrolled, 

GoRraKATiiiii  and  thereby  appointed  forty  persons,  then  inmates  of  the 
ofNewcutte   .-.,».         ..  ,,  „ 

^_  nospital,  to  be  a  body  corporate  by  the  name  of  "  The 

The  Master,  Brethren,  and  Sisters  of  the  Hospital  of  the  Holy 

Obniral      JesuB,  founded  in  the  Manners,  in  the  town  and  county 

udothera.     ^f  ]>,fewcastle-upon-'I\fnf,  at  the  costs  and  charges  of  the 

mayor  and  bur^sses  of  the   town  of  NemcoMtle'Upoti' 

'■l)/ne"  with  a  common  seal,  and  with  full  power  to  sue 

and  be  sued  as  a  corporation ;  and  to  purchase,  take,  and 

hold  to  them  and  their  successors  for  ever,  as  well  goods 

and  chattels  as  lands  and  tenements,  being  freehold.   And 


tiHrt  and  asugni,  shall  seem  convenient ;  and  that  the  same  hi»- 
pitala  or  houses  so  founded  Bball  be  incorporated  and  have  peipe- 
toal  Bncceauoni  for  ever,  in  fact,  deed,  and  nune,  and  of  ndt 
head,  members,  and  aombers  of  poor,  &c.,  u  tball  be  appointed, 
&c.,  by  the  founder  or  founders,  hit  or  their  heirt,  esnuton,  at 
assigns,  by  any  luch  deed  enrolled  :  And  that  such  hospital,  &c., 
and  the  persons  therein  placed,  ghall  be  iocorpomted,  named  tad 
called  by  such  name  as  the  said  fonnder  or  founders.  At*  itin, 
txeentori,  or  assigns  shsll  so  limit,  assign,  and  sppoint :  And  the 
same  hospital,  &c.,  so  incoqwrated  and  named,  shall  be  a  bodj 
coiporate  and  politic,  and  shall  by  that  name  of  iDcorporatiaa 
hare  full  power,  &c.,  to  purchase,  take,  hold  and  enjoy,  and  haie 
to  them  and   to  tktir  tucctuon  for  ever,  u  well  goods  ud 
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it  was  by  the  deed  provided  that  the  said  mayor,  alder- 
men,  and  common  council,  for  the  time  being,  should  be 
visitors  of  the  hospital,  and  should  make  rules  for  the 
government  thereof.  By  the  rules,  which  were  made  soon 
afterwards,  certain  sums  were  to  be  paid  annually  out  of 
the  town  revenues  to  '^  the  master,  brethren,  and  sisters,'* 
until  lands  could  he  purchased,  which  together  with  the 
lands  before  purchased  would  make  up  180/.  a- year  for 
the  discharge  of  the  said  annual  payments. 

For  the  purpose  of  endowing  the  hospital,  and  providing 
for  its  maintenance,  the  mayor  and  burgesses  of  New- 
castle-upon-Tyne  purchased  divers  lands  and  tenements, 
and  caused  the  same  to  be  conveyed  to  its  use.  Accord- 
ingly by  an  indenture  of  bargain  and  sale,  dated  the  27th 
of  March,  1683,  and  duly  enrolled.  Sir  Ralph  Carr,  in 
consideration  of  710/.  paid  to  him  by  the  mayor  and  bur- 
gesses out  of  the  town  revenues,  granted  and  conveyed,  by 
their  direction,  certain  premises  therein  described,  situated 
in  Newcastle f  to  *^  the  master,  brethren,  and  sisters  of  the 
said  hospital,  and  their  successors  for  ever."   And  by  two 
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assigns,  according  to  such  rules,  &c.«  as  shall  be  set  forth,  &c.,  by 
the  said  founder  or  founders,  their  heirs  or  assigns,  &c." 

Section  3.  "  Provided  also,  that  this  act,  and  any  thing  there 
contained  shall  not  extend  to  enable  any  person  or  persons  being 
within  age,  women  covert  without  their  husbands,  or  of  non  sana 
memoria,  to  make  any  such  corporation,  or  to  endow  the  same.'* 

Section  4.  "  Provided  always,  that  no  such  hospital,  maison, 
&c.,  be  erected,  founded,  &c.,  unless  upon  the  foundation  or 
erection  thereof  the  same  be  endowed  for  ever  with  lands,  tene- 
ments, or  hereditaments  of  the  clear  yearly  value  of  10/.,  Sic," 

Section  5.  "  Provided  also,  and  be  it  enacted,  that  no  such 
incorporation  to  be  founded  by  force  of  this  act  shall  do  or  suffer 
to  be  done  any  act  or  thing  whereby  any  of  the  lands,  SfC,  of  siich 
incorporation  shall  be  vested  or  transferred  in  or  to  any  other 
whatsoever,  contrary  to  the  true  meaning  of  this  act ;  and  that 
such  construction  shall  be  made  on  this  act  as  shall  be  most 
beneficial  aad  available  for  the  tnaintenance  of  the  poor,  and  for 
repressing  all  devises  contrary  to  the  true  meaning  of  this  act.' 


» 
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1846.        other  indentures,  dated  respectirely  the  6tl)  of  Niavemier 
XhT        16^  «>(1  tl>^  ^^^  °^  September  1685,  two    freeboU 
CoBPOWTioH  estates  called  Etherley  and  ffhitile,  id  consideration  of 
*v^**       1610/.  for  the  former,  and  1300/,  for  the  latter,  paid  to 
^'         the  veudora  by  the  mayor  and  bui^sses  out  of  the  said 
Gehiiul      town  revenuee,  were  by  their  direction  and  appointmnit 
and  ouen.    go„ygypd  ^  tjig  g^j  master,  brethren,  &c.,  and  their  suc- 
cessors for  ever.    The  coal  mines  nnder  these  two  estate*, 
with  the  liberty  of  working  them,  were  excepted  out  of 
the  conveyances,  and  reserved  to  the  vendors ;  but  they 
afterwards  became  the  property  of   the  said  mayor  «aA 
bnrgesses.    These  estates,  thus  conveyed  to  the  hoepital, 
were  afterwards  managed,  and  from  time  to  time  demised 
(in  name  of  the  hospital),  by  the  mayor  and  burgesses, 
who  received  the  rents  and  profits,  and  carried  them,  as 
appeared  by  their  boohs,  to  the  general  town  fund,  out  of 
which  all  necessary  payments  were  made  for  the  support 
of  the  hospital. 

In  the  year  I7H,  the  mayor  and  bui^essee  of  NewcoMtU 
contracted  for  the  purchase  of  an  estate  situate  on  the 
banks  of  the  TV"'*  ^^^  called  the  estate  of  ffalktr,  for 
12,220/. ;  and  the  same  was  in  t/anttaty,  17I&,  conveyed 
to  Messrs.  ff^Mte  and  Jtamaay,  their  heirs  and  assigns, 
as  trustees  for  the  ssid  mayor  and  burgesses,  who  for  the 
purpose  of  raising  the  said  sum,  entered  into  contracts 
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master,  brethren,^'  &c.^  to  sell  the  estates^  and  for  esta- 
blishing for  their  use  a  rent-charge  of  185/.  a-year  on 
part  of  the  Walker  estate,  worth  275/,  a-year.     Applica- 
tion was  made  to  Parliament  accordingly  in  1716,  and 
repeated  in  1717»  in  the  names  of  both  parties,  for  a  bill 
to  effect  these  objects,  but  no  bill  was  passed.   Subsequent 
applications  were  made  to  Parliament  for  the  same  pur- 
poses by  the  mayor  and  burgesses  alone,  but  without 
success.   The  mayor  and  burgesses^  nevertheless,  conveyed 
the  Etherley  and  fFhitile  estates,  in  December,  1720,  to 
the  respective  purchasers,  with  various  covenants  for  title 
and  indemnity  as  against  ^'  the  master,  brethren,''  &c.,  of 
the  hospital ;  and  they  received  the  purchase  monies,  making 
altogether  3815/.,  and  applied  the  same  with  other  funds 
in  part  payment  of  the  consideration  for  the  fValker 
estate;   for  holding  which  diey  obtained  a  pardon  and 
licence  from  the  Crown  in  1723 ;  and  in  the  year  following 
an  order  of  common  council  was  made,  charging  that 
estate  with  a  yearly  payment  of  185/.  to  the  hospital,  in 
lieu  of  the  Etherley  and  fFhitile  estates,  until  an  act  of 
Parliament  should  be  obtained  for  the  purposes  before 
mentioned.      No  such  act  was  ever  obtained.      Certain 
yearly  sums  as  hereinafter  mentioned  were  paid  to  the 
hospital ;  and  matters  continued  in  that  state  down  to  the 
year  1835,  when  by  the  Act  5  &  6  W.  4,  c.  76,  a  change 
was  made  in  the  name,  constitution,  and  government  of 
the  corporation  of  Newcastle-upon-Tyne. 
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In  1836  the  respondents  filed  their  information  and 
bill  against  the  appellants  and  their  town  clerk,  whereby, 
after  stating  at  great  length  the  several  matters  before 
mentioned,  and  charging,  among  other  things,  that  the 
said  mayor  and  burgesses,  from  the  year  1683  to  i  769, 
paid  the  said  master,  brethren,  &c.,  162/.  a-year;  and 
from  1769  to  1807,  242/.  a-year,  and  afterwards  322/. 
a-year,  and  422/.  until  the  year  1825,  when  the  mayor 
and  burgesses  increased  the  hospitallers  to  the  number 
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1846.         of  forty-two,  and  increaBed  the  annual  payment  to  54BI^ 

f^  all  which  payments  were  made  out  of  the  Walker  estate, 

CoapoKATiDM  the  rents  whereof  had  increaaed  to  3000/.  a-year,  and, 

V,  therefore,  the  said  payments  to  the  hospitallers  were  le» 

The  tij^Q  tjigj  -wen  entitled   to.    The  information   and  lull 

GiMEAL     prayed,  among  other  things,  that  the  appellants  might  be 

and  Mtiert.     declared  truitees  in  equity  for  the  respondenta,"  the  master, 

brethren,"  &c.,  of  the  hospital,  of  auch  a  proporUoo,  in 

yearly  value  of  the  said  estate  at  fFalker^  as  the  said  sum  of 

3815/.,  produced  by  the  sale  of  the  estates  at  Ktkerieg 

and  Whittle  and  applied  towards  the  purchase    of  the 

estate  at  Walker  aforesaid,  bears  to  the  Bud  sum  of 

18,220/.,  the  purchase-money  for  the  estate  at  Walker; 

and  that  the  appellants  might  be  decreed  to  convey  such 

proportion  as  aforesaid  of  the  last  mentioned  estate  to  the 

said  respondents  and  their  succeasors  for  ever ;  and  to  pay 

to  them  a  like  proportion  of  the  rents  and  profits  of  the 

said  estate,  received  by  the  appellants,  since  1835,  or  that 

such  otberright  and  interest  of  and  in  the  estate  at  ^a/Arr, 

as  the  Court  might  think  proper,  be  decreed  to  the  said 

respondents;  and  that  accounts  might  be  taken  of  the 

said  rents  and  profits ;  and  that  the  appellants  might  be 

decreed  to  deliver  up  to  the  sud  respondents  the  messuage 

and  premises,  the  property  conveyed  by  Sir  R.  Carr^  and 

account  for  and  pay  to  them  a  proper  occupation  rent 
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government  of  the  hospital  were  also  executed ;  and  they         1845. 

submitted  to  the  judgment  of  the  Court,  whether  the  said         )^ 

master,  brethren,  &c.,  were,  by  virtue  of  that  indenture,  Gorporatiom 

duly  constituted  a  corporation ;  and  the  appellants  also 

stated  they  believed,  from  the  documents  referred  to,  that 

the  said  mayor  and  burgesses  did,  for  the  purpose  of 

endowing  the  said  hospital,  purchase  certain  lands,  &c.  (as 

in  the  information  and  bill  mentioned),  but  they  submitted 

to  the  judgment  of  the  Court  how  far  such  purpose  was 

effected  under  the  circumstances ;  and  they  believed  the 

mayor  and  burgesses  continued  to  manage  the  lands,  &c.^ 

80  purchased,  as  if  they  had  been  the  property  of  the 

corporation ;  and  though  the  said  lands  were  conveyed  to 

the  hospital,  they  did  not  believe  the  hospital  was  ever  let 

into  possession  of  them,  or  received  the  rents  and  profits  $ 

and  they  admitted,  as  their  belief,  that  the  mayor  and 

burgesses  intended,  that  the  premises  purchased  by  them 

for  Sir  M.  Carr,  should  be  conveyed  to  the  hospital,  but 

which,  in  fact,  was  not  then  founded  as  a  corporate  body, 

and  it  was  not  now  possible  to  identify  that  property ;  and 

they  admitted,  according  to  their  belief,  that  the  estates 

of  Etherley  and  fFhiitle   were  purchased  by  the   said 

mayor  and  burgesses,  with  the  corporation  monies,  with 

the  intention  of  applying  the  rents  towards  the  support  of 

the  hospital  as  long  as  they  chose,  and  that  conveyances 

of  said  estates  were  taken  in  the  names  of  the  master, 

brethren,  &c.,  of  the  hospital,  but  it  did  not  appear  that 

the  deeds  of  conveyance  were  ever  delivered  to  the  hospital; 

and  they  submitted  to  the  judgment  of  the  Court,  whether, 

under  the  circumstances,  the  master,  brethren,  &c.,  did 

or  did  nut,  by  virtue  of  these  conveyances,  ever  become 

seised,  or  well  entitled  to  the  lands,  &c.,  comprised  in 

them ;  and  they  said  it  did  not  appear  from  their  books 

that  the  master,  brethren,  &c.,  ever  had  possession  of  any 

of  the  said  lands,  but,  on  the  contrary,  they  remained  in  the 

possession  of  the  corporation,  who  also  received  the  rents. 
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Ig45,  &c.,  udUI  they  sold  the  Etfurlof  and  Whittle  estates ;  and 

"^  the  appellants  Bubmitted  vhether,  under  the  circnoiBtaDceB, 

CoRpoRATiow  the  said  mayor  and  burgesses  became  trustees  in  equity 

of  NewcMtle  ^^^  ^j^^  master,  brethren,  &c.,  of  such  proportion  of  the 

Tbe  estate  at  Walker  as  the  sum  of  3816/.,  the  proceeds  of  the 

OsMiML  sale  of  the  estates,  hore  to  the  sum  of  12,330A}  the  wbi^e 

and  otben.  pure  base -money  of  the  estate  at  Walker. 

The  cause  was  heard  by  the  Master  of  the  Rolls  in  July, 
1842,  when  his  Lordship  decreed  {b)  that  the  respondents, 
the  master,  brethren,  &c.,  of  the  hospital,  were  entitled  to 
such  proportion  of  the  Walker  estate,  as  the  produce  of  the 
sales  of  the  Eiherley  and  Whittle  estates  (3816/.)  contri- 
buted to  the  purchase  of  the  Walker  estate,  the  sud  soin 
of  3815/.  being  subject  to  reduction,  to  the  extent  of  any 
monies  which  the  appellants  could  show  to  hare  been 
applied  in  the  purchase  of  leasehold  interests,  subsisting 
in  the  Etherley  and  Whittle  estates,  at  the  time  they  were 
sold,  and  it  was  referred  to  the  master  to  inquire  what 
monies,  if  any,  were  so  applied ;  and  it  was  declared  that, 
upon  a  cooreyance  being  made  to  the  hospital  of  each 
proportion  of  the  Walker  estate  as  ehoald  be  ascertained 
to  belong  to  it,  the  appellants  would  be  entitled  to  have 
the  conveyances  of  the  Etherley  and  Whittle  estates  coa- 
firnied  by  the  hospital ;  and  it  was  referred  to  the  master 
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The 

Attornbt 

Obitbral 

and  otl^rs. 


Mr.  Kindersley  and  Mr.  Kot   (with  whom   was  Mr.         1845. 
Bates),  for  the  appellants :  Irp* 

1.  The  master,  brethren,  and  sisters  of  the  hospital  were  Corporation 
not  legally  constituted  a  corporate  body,  to  have  continuance  Newcastle 
for  ever.  The  object  of  the  act  39  JEliz.  cap.  5,  was  not 
only  to  have  property  conveyed  for  the  benefit  of  abiding 
houses,  and  other  institutions  for  the  poor,  therein  men- 
tioned, but  also  to  create  corporations  of  them,  and  to  make 
them  perpetual ;  and  all  endowments  of  them  would  fail 
unless  they  were  at  the  same  time  incorporated.  The  act, 
therefore,  enabled  ^^  all  and  every  person  and  persons"  to 
incorporate  and  endow  such  institutions,  but  it  did  not 
by  these,  or  any  other  words,  enable  a  corporation  to 
create  a  corporation.  The  scope  and  terms  of  the  act 
clearly  show,  that  the  power  to  found  a  corporation  was 
given  only  to  individuals,  who  might,  however,  appoint 
corporations  to  be  visitors  and  governors  of  the  new  cor- 
porations. Wherever  the  act  speaks  of  ^^  the  founder  or 
founders,"  it  uses  the  words  '^  heirs,"  and  ^^  heirs  and 
executors,"  words  which  would  not  be  applicable  to  cor- 
porations ;  but  where  it  speaks  of  the  ordering  and  visiting 
of  the  new  corporations,  it  uses  the  word  ^'  successors,"  as 
well  as  heirs  (c),  the  former  being  applicable  to  corpo- 
rations which  may  be  appointed  visitors  by  the  founders 
and  their  heirs. 

There  is  no  decided  case  putting  a  construction  on  this 
part  of  the  act ;  but  Lord  Coke,  commenting  on  the  act, 
says  {d)j  ^^  the  words  all  and  every  person  and  persons  ex- 
tend to  such  bodies  politick  and  corporate  as  may  alien,  as 
mayors  and  commonalties,  bayliffs  and  burgesses,"  &c. 
This  is  an  opinion  of  great  authority,  no  doubt,  but  it  is  an 
opinion  written  in  the  closet,  off  hand,  without  any  dis- 
cussion ;  a  mere  dictum^  not  confirmed  by  any  decision  in 
Court;    and  an  opposite  construction  is   put  upon  the 


(c)  AntCy  note,  403-4. 


(rf)  2  Inst.  722. 
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1B46.  words  "  person  or  persons,"  in  the  Statate  of  Use*  («),  hy 
'^^  Lord  Bacon.  In  the  construction  of  a  statate,  aasistance 
CoBPOHATioN  is  received  from  the  construction  that  has  been  put  on  the 
"7.''*'  same  words  in  other  statutes,  although  they  are  not  in  pari 
"^^  materia.    The  Statute  of  Uses  enacts,  that  "  where  any 

Oknibal  p<'TSon  or  persons  stand  or  be  seised,  &c.,  of  and  in  any 
udotben.  honours,  castles,  manors,  lands,  &c.,  to  the  use,  con- 
fidence, or  trust  of  any  other  person  or  persona,  or  of  any 
body  politick,  by  reason  of  any  barg^n,  &c.,  all  and  every 
such  person  and  persons,  and  bodies  politick,  that  hare, 
or  hereafter  shall  have,  any  such  use,  &c.,  shall  stand  and 
be  seised,"  &c.  There  is  a  distinction  made  between  the 
person  to  stand  seised  and  the  person  to  whose  use  the  other 
stands  seised,  and  to  the  latter  person  or  persons  are  added 
"  body  politick."  And  Lord  Bacon,  commenting  on  this 
statute,  says,  "  a  corporation  cannot  be  seised  to  a  use," 
and  he  gives  the  reasons  (/).  So  that  the  words  "per- 
son or  persons"  in  that  statute  have  been  construed  and 
held  not  to  include  corporations :  and  a  like  construction 
has  been  judidally  put  on  the  same  words  in  the  statute 
of  Mortmain  (g).  Walker  v.  Richardson  (A).  Great  as 
is  the  respect  due  to  any  opinion  of  Lord  Coke,  it  is  not 
binding  on  this  House,  having  before  it  all  the  materials 
for  decision  that  Lord  Coke  had,  besides  having  the  dis- 
tinction in  the  words  of  the  act,  raised  in  aigument  before 
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(Lord  Cottenham. — Strict  niles  of  pleading  are  not 
applied  to  cases  upon  charities.  Suppose  the  plaintiffs 
are  not  a  body  corporate^  and  have  no  title  to  sue  as  such, 
is  there  any  authority  for  saying  that,  if  their  bill  is  dis- 
missed, the  information  of  the  Attorney  General  must 
also  be  dismissed  ?) 

It  appears  too  plain  to  require  authority.  If  a  private 
person  file  a  bill  claiming  something  he  has  no  title  to, 
and  the  Attorney  General  joins  in  an  information  to  assist 
and  enforce  the  same  claim,  the  information  must  have 
the  same  fate  as  the  bill : — 

(Lord  Co//enAam.«— The  Attorney  General  here  sues  in  a 
distinct  right.  He  would  have  a  right  to  file  an  informa- 
tion to  preserve  the  charity  property,  if  the  argument 
that  there  is  no  corporation  is  right ;  but  the  question  now 
is,  whether  his  information  fails  because  the  plaintiffs  ifail.) 

The  Attorney  General  and  the  plaintiffs  seek  to  enforce 
the  title  of  the  hospital  to  the  property  in  question ;  he 
does  not  controvert  their  right,  but  asserts  it ;  he  seeks 
nothing  but  what  his  co-plaintiffs  seek;  he  might,  of 
course,  file  a  new  information  after  the  present  suit  is 
dismissed. 


1845. 
The 

CORPOEATIOV 

of  Newcastle 

V. 

The 
Attornbt 

OSNBRAL 

tnd  others. 


2.  In  the  event  of  the  House  coming  to  the  conclusion 
that  the  hospital  was  duly  incorporated,  there  is  another 
objection  to  its  constitution ;  it  was  not  duly  endowed. 
The  4th  section  of  the  39th  of  Eliz.  c.  5,  provides  that 
no  hospital  shall  be  incorporated  by  force  of  that  act) 
unless  upon  the  foundation  thereof  it  shall  be  endowed  for 
ever  with  lands  and  tenements  (t).  The  endowment 
should  be  simultaneous  with  the  incorporation  of  the 
hospital.  The  original  endowment  here  was  the  property 
conveyed  by  Sir  R.  Carr,  by  the  deed  dated  the  27th 
of  March,  1683.    The  hospital  was  not  then  a  corporate 


(i)  Vide  ante,  p.  405  (note). 
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1846.        body,  for  it  Kppeara  by  the  entries  in  the  books  of  the 

jlig         corporation  of  Neweastlcy  that  the  deed  dated  the  26Ui 

CompoKATioN  of  March,  1683,  purporting  to  incorporate  the  hospital, 

ofNewculle  „  ,         ,  ,-,,.-,.-  ^      -, 

B,  was  not  actually  executed  under  seal  until  the  Itnh  of  ^pnt 

,  ^*  followine;  and  if  the  execution  of  that  deed  should  be 
OawaaAL  held  to  have  relaUon  qack  to  the  day  of  its  date,  still  the 
Mid  oUwn.  endowment  on  the  27th,  and  incorporation  on  Uie  36th, 
would  not  be  aimultaneous  : — 

(Lord  Cottenham. — The  appellants  attempt  to  invalidate 
their  own  deed  by  reference  to  entries  in  their  own  books ! 
The  iord  Chancellor. — And  here,  at  the  foot  of  the 
deed,  printed  verbatim  by  the  appellants  in  their  appen- 
dix, we  find  this  entry: — "Taken  and  acknowledged  the 
27th  ofJIfarcA,  35  Charles  2  (1683),  before  me,  ^oAn 
Dougltu,  master  extraordinary  in  the  High  Court  of 
Chancery."  That  entry,  by  a  public  officer,  must  be  taken 
to  he  true  as  against  the  entries  in  the  appellants*  books, 
produced  for  the  purpose  of  inralidatiiig  the  deed.) 

There  is  no  doubt  that  it  was  the  wish  of  ^e  parties  at 
the  time  to  incorporate  and  endow  the  hospital,  but  find- 
ing that  they  bad  not  done  it  efiectually,  they,  with  the 
best  intention,  probably,  induced  the  officer  to  make  the 
enrolment  of  the  deed  to  correspond  with  the  date; — 

(tiord  Cottenham. — Here  is  a  deed  160  years  old,  and 
on  the  face  of  it  is  an  entry  made  by  a  public  officer,  and 
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ances  to  them  of  the  Etherley  and  fFhiitle  estates  by  the 
deeds  of  November  1683,  and  September  1685,  were 
purely  voluntary,  and  are  therefore  void  under  the  Statute 
of  Frauds  (A),  as  against  the  subsequent  conveyances  to 
Clutterbuck  and  Johnson,  purchasers  for  valuable  con- 
sideration : — 

(The  ZfOrd  Chancellor.'^'DoeB  that  doctrine  apply  to 
charities  founded  under  an  Act  of  Parliament,  the  very 
object  of  which  was  to  found  charities,  and  to  encourage 
the  conveyance  of  lands  to  charities  so  founded  ?) 

Charity  is  only  a  meritorious  consideration^  not  better 
than  love  and  affection  for  one's  wife  and  children ;  yet  a 
conveyance  of  lands  to  them  for  this  consideration  only, 
would  be  defeated,  under  the  statute,  by  a  subsequent 
conveyance  of  the  lands  by  the  same  person ;  JFillats  v. 
Bushy  (/),  at  the  Rolls.  The  same  principle,  it  is  submit- 
ted, is  applicable  to  conveyances  to  a  charity. 


1845. 
The 

CoRPORATIOlf 
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4.  The  next  and  most  important  point  is  the  objection  to 
the  decree,  by  which  the  respondents  are  declared  entitled 
to  a  part  of  the  JFalker  estate  on  their  confirming  the 
sales  of  the  Etherley  and  Whittle  estates.  The  decree 
holds  that  these  estates  were  well  vested  in  the  hospital 
corporation,  and  it,  in  effect,  affirms  the  right  of  the  hos* 
pital  to  alienate  them,  contrary  to  the  clear  and  positive 
prohibition  in  the  5th  section  of  the  act — '^  provided  that 
no  corporation  to  be  founded  by  force  of  this  act  shall  do 
or  suffer  to  be  done  any  act  or  thing  whereby  any  of  the 
lands,  &c.,  of  such  corporation  shall  be  vested  or  trans- 
ferred in  or  to  any  other  whatsoever."  The  decree,  by 
affirming  the  alienation  of  these  estates,  in  riolatiou  of  the 
act,  put  the  corporation  of  Newcastle  in  a  worse,  add  the 
hospital  corporation  in  a  better,  position  than  either  ought 
to  be  in.      The  hospital,  instead  of  following  its  own 


(it)  27  Eliz..  c.  4. 

(0  12  Law,  J.  (N.S.),  eh.  105. 


(m)  Ante^  405,  n. 
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184G,  estates,  and  recovering  them  from  the  alieaeee,  as  it  certain- 

^^  Ij  might,  goes  against  its  benefactors  and  founders  for  a 

CoRPOBATioN  part  of  the  Walker  estate  purchased  by  them ;  and  the 

ewcui  «  (jggj^g  recognizes  their  claim.    If  the  hospital  had  pro- 

The  ceeded  to  recover  their  estates — admitted  to  have  beea 

Attornbt  ,,■,,-  -         r  -.-r 

Gbkibji.  improperly  sold  by  the  former  corporation  of  Mewc€utie~ 

ud  otben.  ^j,^  purchasers  on  losing  them  would  have  recourse  to  the 
deeds  and  covenants  for  indemnity  given  to  them  by  the 
corporation  of  Newcastle,  which,  under  this  decree,  may 
be  donbly  losers — first,  of  part  of  their  estate  at  Walker 
to  the  hospital,  and  afterwards  of  other  parts  of  it  which 
hare  been  conveyed  to  Clutterbuck  and  Johnson,  to  in' 
demnify  them  agunst  the  claims  of  the  hospital,  which 
claims  it  is  perfectly  competent  for  the  hospital  at  any 
Ume  to  enforce. 

5.  But  supposing  the  appellants  to  fail  in  all  the  pre* 
ceding  objecUons,  there  is  another  most  material  objection 
to  the  decree,  as  giving  the  hospital  a  portion  of  the  Walker 
estate  in  the  ratio  of  3815/.  to  12,220/.,  the  price  pud.  The 
hospital's  interest  in  the  Etkerley  and  Whittle  estates 
extended  to  the  land  and  surface  only,  and  not  to  tlie 
coal  or  other  mines,  which  belonged  to  the  corporation  of 
Netocattle,  and  which  were  as  valuable  as  the  surface,  as 
appears  by  the  several  leases  of  the  lands  and  mines.  The 
decree,  if  right  in  all  oUier  respects,  is  palpably  wrong 


CASES  IN  THB  HOUSR  OF  LORDS. 


417 


would  be  a  proper  matter  for  a  petition  of  re-hearing,  but 
it  was  considered  better  to  have  an  appeal  against  the 
whole  decree : — 

(Lord  Cottenham,^t  is  a  rule  here,  that  if  an  appellant 
succeeds  in  a  point  not  brought  before  the  Court  below 
he  gets  no  costs). 

But  the  chief  objection  on  which  the  appellants  rely,  is 
that  the  decree  sanctions  an  alienation  of  the  charity  lands 
in  contravention  of  the  statute.  On  that  point  the  decree 
must  be  reversed :  but  it  is  also  erroneous  in  giving  the 
hospital  a  larger  interest  in  the  estates  of  Eiherley  and 
fFhitlle  than  it  ever  had.  The  price  not  only  of  the  mines, 
but  also  of  a  separate  property,  called  Pig^s  Hill,  sold  with 
the  Ether  ley  estate,  and  certain  sums  paid  to  lessees,  for  their 
interest  in  their  leases,  to  make  up  a  free  title  to  the  pur- 
chasers, should  be  deducted  from  the  3815/.  The  hospital 
concurred  in  petitions  to  Parliament  for  an  act  in  I7I6  and 
171/9  to  confirm  the  sales  of  their  estates,  and  in  lieu  thereof 
to  take  a  rent  charge  of  185/.  a-year  on  the  ffalker  estate. 
The  original  endowment  was  nofmore  than  180/.  a  year;  it 
could  not  legally  exceed  200/.  a  year.  The  hospital  should 
be  now  held  bound  by  the  consent  they  gave  in  1716-17: — 

(The  Lord  Chancellor.'^The  hospital  had  no  right  to 
enter  into  any  bargain  in  respect  of  the  charity  estates. 
The  Attorney  General  is  a  party  to  this  suit,  and  he 
protects  the  charity  in  its  future  as  well  as  its  present 
interests). 

The  hospital's  equity  for  compensation  for  their  sold 
estates,  was  as  good  in  1716  as  it  is  now.  They  always 
received  from  the  corporation  of  Newcastle  much  more 
than  the  rents  and  profits  of  the  Eiherley  and  Whittle 
estates.  The  payments  made  to  them  annually,  increased 
from  180/.  to  200/.,  then  to  400/.,  and  latteriy  to  600/. ; 
whereas  the  rents  of  the  two  estates  never  exceeded  400/., 
and  do  not  exceed  that  sum  now. 

It  is  also  to  be  remembered  that  the  Walker  estate  is 

AOL.  XII.  2  K 
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1M6.  vested  in  the  corporaUon  of  Newcastle,  upon  trustt,  and 
«^  ^t  that  corporation  having  purchaaed  the  eatate,  and 
Coaraunoir  taken  a  license  to  hold  it  for  certain  purpo*ef>  ouinot 
*  '  APP^y  &°y  P^i^  of  >t  ^  other  and  di£Ferent  purpoaes^  as 
^        the  decree  contemplatea. 

Mr.  Turner  and  Mr.  PurvU  (with  whom  warn  Ur. 
Blunt)  ioT  the  respondents  : — 

Some  of  the  points  urged  in  argument  for  the  appellants 
are  not  raised  in  the  pleadings,  nor  were  they  brought 
under  the  attention  of  the  Maater  of  the  RoUa. 

With  respect  to  the  applications  to  Parliwoeut  in  I7I6 
and  1717>  the  respondents  stated  in  their  bill  that  there 
was  some  agreement  or  arrangement  between  them  and  the 
corporation  of  iViftD(a<//e  in  these  yeara  to  apply  for  the 
sanction  of  the  Legislature  to  accept  a  rent  diocge  on  the 
tFalker  estate,  in  lieu  of  the  Ethtrtey  and  fFhUlle  eatates. 
The  applications  did  not  succeed ;  tbey  were  afterwards 
renewed,  unsuccessfully,  by  the  appellants,  iu  17^  and 
J725,  but  the  respondents  did  not  then  jmn  in  tbem,  nor 
in  the  conveyancea  of  the  estates.  They  seek  by  their  biil 
such  portion  only  of  the  fFalAer  estate  aa  was  purcluued 
by  the  proceeds  of  the  sales  of  their  own  estates ;  and  they 
also  ask  to  have  the  property  purchaaed  of  Corr,  restored 
to  them.    But  if  the  bill  should  be  dismissed  on  the  ground 
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thing  ought  to  be  done  for  the  chatiry ;  7%e  Ait&mey        1845. 
Oeneral  v.  Scoii  (n).  )zr^ 

The  argument  for  dismissing  the  suit  altogether  was  CoftPoiutMi^ 
founded  on  a  point  of  form  or  misjoinder  of  parties ;  a  ^^ 

supposed  misjoinder  of  the  Attorney  General  with  the         1^ 
hospital^  on  the  ground  that  the  hospital  was  not  duly     Gnrnuii 
constituted  a  corporation^  and  therefore  had  no  title  to  sue    ^"'^  ottom* 
in  that  capacity.    The  argument  is  Unsound ;  the  words 
'^  person  and  persons"  in  the  statute  S9J5/t2;.,  are  applicable 
to  Corporations  as  well  as  to  individuals.    That  was  Lord 
Coice's  opinion  (d)>  and  tiiere  is  no  contrary  decision  toir 
diciumt — 

(7%e  Lard  Chaneelhr. — ^That  commentary  df  Lord 
Coke,  which  may  be  sud  to  be  a  contemporaneous  ekp6^ 
sition  of  the  act,  has  never  been  questioned ;  it  has  beM 
accepted  all  ov^r  the  country  sincfe  his  time,  and  no  doubl 
numerous  charitable  corporations  depend  on  it.  Th6  act 
itself  enumerates  the  classes  who  are  excepted  as  incapable 
of  creating  corporations ;  and  it  also  declares,  that ''  such 
construction  is  to  be  put  on  the  act  as  shall  be  beneficial 
and  available  for  the  midntenance  of  the  poor'*  (p).  I  do 
not  think  this  House  would  feel  justified  in  putting  a 
construction  on  the  act,  inconsistent  with  that  commentary 
of  Lord  Coke. 

Lord  Cottenham. — I  concur  in  that  view,  that  we  are 
not  likely  to  overturn  Lord  Cokeys  opinion  on  this  subject } 
but  that  does  not  relieve  the  respondents  from  not  having 
made  a  case  to  support  their  decree.  The  case  dtated  in 
their  bill  proceeds  on  a  supposed  agreement  with  the  cor« 
poration  of  Newcastle  in  1716,  to  obtain  the  sanction  of 
Parliament  to  the  sale  of  their  estates.) 

Tht  respondents'  counsel  were  continuing  their  argu- 
ment, that  the  hospital  was  legally  founded  and  en« 
dowed:— * 

(s)  1  Ves.,  sen.  418.  (p)  Vide  ante,  p.  405,  noU. 

(o)  2  Init.  772. 

2k2 
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.1845.  (Lord  Campbell. — All  the  Lords  are  clearly  of  opinim 

't^         that  you  may  start  from  this  point,  that  the  Hoapital  wu 

CoKPOKATioN  well  constituted. 

•fNe»o*a«       ^^  j^j  Chancellor.— I  thiok  we  have  heard  all  the 

The         anmmente  that  can  be  adduced  on  the  other  side  as  to 
ATToaiiiT     ..,,„.,, 

GsKta^t.  that  point.  Mr.  Ktnaenley  argued  upon  the  constmctioQ 
and  otbwi,  ^f  ^jj^  ^^^  ^^^J^  jj,  different  clauses,  and  that  where  a 
corporation  waa  meStioued,  the  words  adapted  to  a  corpo- 
ratjou  were  used  throughout  the  act,  but  where  fouoder 
orfounders  were  mentioned,  words  not  applicable  to  a  cor* 
poration  were  used.  The  result  of  that  argument  amounts 
to  nothing  more  thao  this,  that  the  words  of  the  statute 
were  brought  in  aid  '^^  what  was  considered  as  the  obvious 
meaning  and  object  of  the  act.  I  do  not  think  it  is  ne- 
cesaary  for  you  to  trouble  yourself  as  to  that  part  of  the 
case.  And  as  to  the  oUier  objection,  that  there  was  no  good 
endowment  of  the  hospital,  I  think  that  argument  failed  in 
point  of  evidence  of  the  date  and  enrolment  of  the  deed  of 
March,  1683;  unless  the  sppellanta  can  vary  the  facts, 
they  cannot  establish  that  objection.  Then  as  to  the  point 
made,  that  the  deed  was  voluntary;  from  the  very  nature 
of  the  transaction  it  was  meant  to  be  voluntary — it  wai 
an  endowment  of  a  charity,  and  an  endowment  for  chari- 
table objects  imports,  of  necessity,  want  of  pecuniary 
consideration  ;  you  need  not  argue  that  point  either.    We 
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became  trustees  or  agents  for  the  hospital,  and  sold  it  as        1845. 
such  trustees.    The  owners,  or  cestui  que  trusts^  have  an         ^^ 
option  to  follow  the  estates,,  or  the  money  produced  by  Corporation 
the  sales  of  them,  and  vested  in  the  purchase  of  another  p, 

estate.    The  hospital  here  chooses  the  latter  alternative,     .   '^^^ 
and  claims  a  conveyance  of  part  of  the  purchased  estate     Gkmbral 
of  Walker y  bearing  the  same  ratio  to  the  whole  as  the  others. 

3815/.,  the  produce  of  the  sales  of  these  estates,  bore  to 
1*2,220/.,  the  whole  purchase  money  of  the  Walker  estate. 
The  respondents  also  complain  of  the  condition  or  direction 
in  the  decree  to  confirm  the  sales,  as  that  direction  was  more 
injurious  to  them  than  to  the  appellants.  Apart  from  that 
point,  and  from  the  allegation  in  the  bill  of  their  concur- 
rence in  the  sales,  the  hospital  was  entitled  to  the  proceeds 
of  the  sales ;  and  the  money  having  been  applied  by  their 
agents  or  trustees  in  the  purchase  of  other  lands,  the  hos- 
pital had  a  choice  to  insist  on  the  3815/.,  or  on  the  lands 
purchased  with  that  sum.  The  hospital,  after  receiving  the 
lands  purchased  with  their  money,  could  not,  as  was  alleged 
on  the  other  side,  proceed  against  the  purchasers  of  their 
estates — though  now  they  might.  A  Court  of  Equity 
would  not  hesitate  to  prevent  any  such  proceeding  by 
injunction;  and,  therefore,  the  result  of  carrying  this 
decree  into  effect  would  be,  of  course,  to  confirm  the  title 
of  those  purchasers  without  any  direction  of  that  sort ;  so 
that  if  any  alteration  is  to  be  made  in  the  decree,  it  should 
be  to  strike  out  the  direction  to  confirm  the  sale. 

The  corporation  of  Newcastle  contracted  for  the  sale  of 
the  charity  estates,  without  any  binding  authority  from 
the  hospital,  but  with  something  like  an  implied  assent;  an 
assent  given  upon  the  understanding  that  an  act  of  Parlia- 
ment would  be  obtained.  Parliament  rejected  the  appli- 
cation, and  the  matter  dropped.  In  1716  or  1717,  when 
that  took  place,  the  whole  matter  rested  in  contract.  ♦  No 
conveyance  had  been  then  made  by  the  corporation  of 
Newcastle  Xo  the  purchasers,  though  they  had  received  a 
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184S.        part  of  the  purchase  mooey.    When  Parlismait  rejected 
^J^        the  proposed  bill,  the  matter  was  restored,  as   to  dt« 
CoapoaAnoM  charity  corporation,  to  its  origioal  right,  and  the  duty  of 
oTNnMaitls   ^^^  corporation  of  Newcastle  was  at  once  to  stay  pro- 
Tba  ceedings;  and,  instead  of  assuming  to  make  a  coDvey- 

OiviuL  BDce  of  the  property,  to  pay  to  the  purchasers  their  money, 
aadothm  ^n^  to  restore  to  the  charity  the  estates  wbicA  they 
had  contracted  to  alienate.  What  course  did  they  take  i 
Knowing  that  Parliament  would  not  sanction  the  measure, 
they  assumed,  in  defiance  of  Parliament,  in  the  year  1/20, 
to  make  a  conveyance  of  these  charity  estates.  Iliey 
letuned  the  monies  which  the  purchasers  had  before  paid 
them,  and  recnred  from  them  the  balance  of  the  purchase 
monies ;  the  receipt  for  the  balance  is  dated  DeteaUter, 
1720.  That  money  must,  in  their  hands,  be  fixed  with  s 
trust,  and  the  trust  remuned  affixed  to  it  after  it  had  been 
^plied  in  the  purchase  of  the  Walker  estate.  If  the  cor* 
poration  of  Newcastle  had  assumed  to  sell  these  estates, 
without  any  sort  of  authority  from  the  charity  corporatkxi, 
the  purchase  monies  of  these  estates  would  undoubtedly 
have  been  subject  to  a  trust  in  their  hand,  and  the  estates 
purchased  with  these  monies  would  bare  beeu  equally  sub- 
ject to  that  trust.  What  difference  does  it  make  that  there 
had  beeu  between  the  parties  some  sort  of  arraogement 
which  was  afterwards  dropped?     They  knew  that  the 
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considered  as  abandoned ;  and  that  it  is  the  clear  result 
of  the  endence  in  the  cause  that  it  was  abandoned^  and  the 


1845. 
The 
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The 
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and  oiherk 


charity  was  restored  to  its  original  position.  But  e^en  sup-  Gor^ratioit 
posing  that  not  to  be  the  case^  it  is  further  submitted  that  ^^^^  ^ 
the  Attorney  General  cannot  be  bound  by  any  arrange- 
ment injurious  to  the  charity*  Upon  what  principle  could 
the  hospital  have  alienated  this  property  against  the 
express  provisions  of  the  act  of  Parliament  ?  Would  it 
not  be  a  matter  of  course,  upon  an  information  filed 
by  the  Attorney  General,  to  give  that  relief,  and  to  restore 
the  estates  to  the  charity  7  If  it  would,  then  it  must  be 
held  that  the  Attorney  General's  right  cannot  be  affected 
by  the  circumstance  of  the  charity  corporation  being  made 
co-plaintiffs  with  him.  In  The  Attorney  Oeneral  v. 
f^ivmny  the  Court  of  Chancery  dealt  with  the  difficulty, 
caused  by  the  want  of  title  in  the  plaintiffs,  by  dismissing 
their  Mil,  but  retaining  the  information,  and  founding  a 
decree  upon  it. 

Several  matters,  which  were  never  mentioned  ill  the 
Court  below,  n<ir  in  the  pleadings,  have  been  urged  here  in 
redbction  of  the  claim  of  the  hospital  to  the  full  benefit  of 
the  381a/.  obtained  for  the  Etlierley  and  JFhittle  estates; 
first,  the  mines  under  these  estates,  which  were  reserved 
to  tiie  vendors  out  of  the  conveyances  to  the  hospital — how 
the*  corporation  of  Newcastle  cKtae  to  be  the  owners  of  the 
minesr,  does  not  at  all  appear — and,  secondly.  Pig's  Hilt 
Close,  which  was  sold  to  Johnson  with  the  Etherletf 
estate :  And  it  hais  been  contended  that  an  inquiry  ought 
to  have  been  directed  by  the  decree  as  to  the  value  of  these, 
and  the  aggregate  amount  found  ought  to  be  deducted 
from  the  3815/.  To  these  inquiries  the  respondents  make 
no  objections. 

Mr.  Kinder sley  replied. 

The  Lord  Chancellory  in  the  course  of  the  reply,  sug- 
gested that  it  would  be  desirable  to  put  an  end  to  tliis 
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1846.        litigation,  if  it  could  be  done  amicably.    The  corporation 
^pj"*         of  Newcastle  founded   and   endowed    the  houpital,   and 
CompoHATioN  always  contributed  most  handsomely  to  its  support — to 
of  Newcuilo   jjjg  amount  of  500/.  or  600/.  a-year  latterly. 
Tbe 
Obmbkal  ^'^*  ■^''■^"■'"l^c   counsel  for   the   hospital  had    all 

and  otltqn.  the  circumstances  under  their  consideration  before  the 
appeal  was  brought  on,  and  it  was  their  opinion  that  the 
appellants  did  not  propose  a  sufficient  sum. 

The  Lord  Chancellor. — Would  you  accept  800/.  a-year. 
to  be  properly  settled  and  secured  to  the  hospital,  by  way 
of  rent-charge  on  the  Walker  estate,  with  the  sanction  of 
the  Attorney  General  ?  The  sanction  of  Parliament  also 
will  probably  be  required. 

After  some  discussion  between  the  Lords  and  the 
counsel  for  both  parties,  the  case  was  ordered  to  stand 
orer  for  judgment,  on  the  understanding  that,  if  the  parties 
could  agree  on  the  terms  of  an  arrangement,  to  be  con- 
firmed by  act  of  Parliament,  the  House  would  not  be 
called  on  to  gire  any  judgment. 

The  appellants  and  respondents,  some  days  afterwards, 
presented  a  petition  to  the  House,  stating  the  terms  of  an 
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The  Skinners'  Company        -         -  jippellants.  i84d, 

June  12»  13, 
The  Irish  Society,  the  Corporation  of  *j  16»22»26,27» 

the  City  of  London,  the  Attorney  \ Respondents.      juiy"3  4*11 

General,  and  others  -  -         J  and  13. 

^  1846. 

In  «,  agreement  between  King  Jan.,  I.  and  the  City  of  London,      ^'«"'»  ^ 
in  1 609,  for  a  grant  by  the  King  of  lands  in  Ireland,  to  be   Trutttfvr 
planted  and  colonized  by  the  City  ;  it  was  stipulated  that  p^bUcpuf' 
20,000/.  should  be  advanced,  to  be  expended  on  the  under-  p^^fl^g  inter" 
taking.     The  City  compulsorily  levied  that  and  other  sums  etied,  tmbject 
for  the  same  purpose  upon  the  incorporated  companies  of  Low-  '"J  ^"^  inuit. 
don.     The  King  afterwards  granted  a  charter  creating  a  cor* 
poration  (the  Irish  society),  the  members  thereof  to  be  from 
time  to  time  appointed  by  the  City,  for  the  management  of 
the  plantation,  and  to  whom  the  lands  were  thereby  granted 
for  ever.     The   greater  part  of   the  lands  was   afterwards 
divided  in  severalty  between  the  companies  in  the  proportion 
of  their  contributions  to  the  sums  levied  on  them ;  but  the 
town  lands,  ferries,  and  fisheries,  were  retained  by  the  Irish 
society,  who,  after  applying  part  of  the  rents    and  profits 
towards  the  building  of  churches,  schools,  and  other  public 
purposes    beneficial    to  the    plantation,   divided  the  surplus 
among  the  companies.     One  of  these  filed  a  bill  against  the 
Society  and  other  parties^  charging  that  the  Society  were 
trustees  for  the  companies,  and  were  guilty  of  breaches  of  trust 
in  applying  among  their  own  members  large  sums  in  gifts 
and  in  payments  of  travelling  and  other  expenses,  and  calling 
on  them  for  an  account : — 

Hbld,  that  the  Irish  Society  were  constituted  trustees  for  perma- 
nent public  purposes  independent  of  the  companies,  and  had  a 
discretion  in  applying  the  funds  arising  from  the  property 
retained  by  them  to  these  purposes :  That  though  they  were 
accountable  to  the  Crown  for  any  neglect  of  their  duty  as 
trustees,  and  also  to  the  City  oi  London  for  misconduct  in  the 
management  of  the  property,  they  were  not  accountable  to  the 
Companies. 

The  appellantH  are  the  Master  and  Wardens  of  the  Guild 
or  Fraternity  of  the  Skinners  of  the  city  oiLomion^  com- 
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IMS.        pooDg  one  of  the  numerous  incorporated  tnde  companies 
*^^         of  that   city,  and    commonly    called    "  Tb«   Skinnen' 
SHMNsa*'    Company."     The   principal   respondents    are — Ist,  tbc 
^  Society  of  the  goremor  and  assiBtants,  in  IJandon,  of  the 

The  aevr  Plantation  in  UUter,  in  Ireland,  commonly  called 
Sooinr  "  '^c  Iri$h  Sodety;"  2dly,  the  Mayor,  Commonalty,  and 
andotbin.  Citizens  of  the  city  of  Xondoit  j  and  3dly,  Her  Majeu' 
ty's  Attorney  Genera).  The  Wardens  and  Commonalty 
ol  the  Mystery  of  Mercers,  and  thirty-nine  other  incor- 
porated companies  of  -London  are  also  respondents  od 
the  record— having  been  made  parties  defendants  in  the 
Court  below — but  they  took  no  active  part  in  the  appeal: 
they  are  all  in  the  same  interest  as  the  appellants. 

The  appeal  was  brought  against  a  decree  of  the  Master 
of  the  Rolls  (a),  pronounced  in  November,  lSB6y  dismiss* 
mg  a  hill,  which  was  filed  by  the  appellants  against  all  the 
respondents  and  other  persons  since  deceased.  The  bill 
prayed  for  a  declaration  that  the  appellants  and  the  other 
incorporated  companies  of  Lottdon,  who  had  contributed 
to  the  expenses  of  the  new  Plantation  in  UUter^  were 
beneficially  entitled  to  the  rents  and  profits  of  certain 
town  lands,  ferries,  and  fisheries  retained  under  the 
management  of  the  Irish  Society,  subject  to  certain  psy- 
meiits  and  charges,  and  that  the  Irixh  Society  were  trustees 
of  the  surplus  rents  and  profits  for  the  benefit  of  the 
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forfeiture^  in  consequence  of  the  attainders  of  the  Roman 
Catholic  proprietors  in  the  preceding  reign^  had  come  into 
the  possesflion  of  the  Crown.    King  James  being  desirous 
to  phmt  or  colonize  that  part  of  Ireland  with  Protestants^ 
chiefly  from  among  his  English  and  Scotch  subjects, 
declared,  in  the  year  1608,  the  precise  nature  of  bis  scheme 
of  Plantation,  by  causing  to  be  printed  and  published  by 
his  Privy  Council, ''  A  CollectioB  of  Orders  and  Conditions 
to  be  observed  by  the  Undertakers.'*    That  publication, 
hereinafter  called  ^  the  Printed  Book'' — after  reciting  that 
a  survey  had  been  then  lately  made  of  the  escheated  lands, 
and  transmitted   to  his  Majesty,   ^  upon  view  thereof 
his  Majesty,  of  his  princely  bounty,  not  respecting  his 
own  profit,  but  the  public  peace  and  welfare  of  that  king- 
dom, by  the  civil  plantation  of  those  unreformed  and  waste 
countries,  is  graciously  pleased  to  distribute  the  said 
lands  to  such  of  his  subjects,  as  well  of  Great  Britain  as 
of  Irelandy  as  being  of  merit  and  ability,  shall  seek  the 
same  with  a  mind  not  only  to  benefit  themselves,  but  to  do 
service  to  the  Crown  and  Commonwealth^"  &c. — proceeded 
to  declare  the  several  proportions  of  land  to  be  distributed 
to  the  Undertakers,  the  several  sorts  of  Undertakers,  the 
manner  of  distribution,  the  rents  and  the  tenures  under 
which  the  lands  were  to  be  held :  And  it  provided  that 
the  Undertakers  were  to  build  strong  courts  or  banns  as 
fortresses,  and  to  reside  for  five  years ;  to  keep  and  furnish 
arms  and  men  for  the  defence  of  the  settlement,  to  erect 
atone  or  brick  houses,  form  townships,  take  the  oath  of 
supremacy  (and  not  to  alien  or  demise  any  of  their  lands  to 
.^ny  mere  /mA,  or  to  any  who  would  not  take  that  oath), 
and  to  plant  a  competent  number  of  English  and  Scottish 
tenants ;  and  it  also  provided  for  the  foundation  of  market 
towns  and  corporations  for  the  inhabitation  and  settling 
of  tradesmen  and  artificers,  and  for  free  schools,  parishes, 
and  parish  churches,  &c. 
The  King  appointed  commissioners  in  July,  1609— Sir 
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IS46.  Arthur  Chichester^  then  deputy  of  Ireland,  being  one— 
"^         and  written  instructioOB  were  given  to  them  for  carrying 

Skihnim*    into  execution  his  Majesty's  purposes,  as  declared  in  the 

^  *  (f  Printed  Book,"  and  other  matters  touching  the  Planta- 

TIm         tion.     His  Majesty  being  desirous  to  engage  theCorpora- 

SociSTT      ^<>ii  "f  J^ndon  as  Undertakers  of  part  of  the  escheated 

andoUwta.  iftjjds,  heads  of  the  project  were  drawn  up  by  his  Privy' 
Council,  entitled  "  Motivrs  and  reasons  to  induce  the  city 
of  London  to  undertake  the  plantation  in  the  north  of' 
Ireland,"  This  document,  after  staUng  "  that  the  ruinated 
city  of  Deny,  situated  on  the  river  of  Lough  Foyle,  and 
one  other  place  &t  or  near  the  caatle  of  Coleraine,  situated 
on  the  river  Sunn,  seemed  the  fittest  places  for  the  city 
of  London  to  plant,"  further  stated,  "  that  his  Majesty 
may  be  pleased  to  grant  to  these  towns  not  only  corpora- 
tions, with  such  privileges  for  their  good  government  as 
shall  be  convenient,  but  also  the  whole  territory  and 
country  between,  them,  which  is  above  twenty  miles  in 
lengtli,  bounded  by  the  sea  on  the  north,  the  river  Bann 
on  the  east,  and  the  river  of  Dcrry  or  Lough  Foyle  on  the 
west ;  out  of  which  1000  acres  more  may  be  allotted  to 
each  of  the  towns  for  their  commons,  rent  free ;  the  rest 
to  be  planted  with  such  undertakers  as  the  city  of  London 
shall  think  good  for  their  best  profit,  paying  only  for  the 
same  the  easy  rent  of  the  undertakers.     That  his  Majesty 
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the  profits  which  London  shall  receive  by  the  planta- 
tion,*' viz.,  '^  If  multitudes  of  men  were  employed  propor- 
tionately to  these  commodities,  many  thousands  would  be 
set  to  work  to  the  great  service  of  the  King,  strength  of 
the  realm,  advancement  of  several  trades,  and  benefit  of 
particular  persons,  whom  the  increasing  greatness  of  this 
City  might  not  only  conveniently  spare,  but  also  reap  a 
singular  commodity  by  easing  themselves  of  an  insupport- 
able burden,  which  so  surcharged  all  the  parts  of  the  city 
that  one  tradesman  can  scarce  live  by  another/'  The 
*^  Motives  and  Reasons"  concluded  with  an  exhortation  to 
the  City  to  follow*"  the  noble  precedent"  set  by  the  city  of 
Bristol  in  the  time  otHenryll.j  in  planting  the  cityof  2>ii6- 
lirij  "  desolate  by  the  slaughter  of  the  ancient  inhabitants." 

These  proposals  of  the  King  were  discussed  at  a  Court 
of  aldermen,  "  in  the  presence  of  divers  selected  com- 
moners of  the  city,  warned  for  the  purpose:"  And  in 
pursuance  of  a  resolution  of  that  court,  precepts  were 
issued  to  the  several  city  companies,  requiring  them  to 
assemble  a  competent  number  of  their  gravest  and  most 
substantial  men  to  consider  the  said  project.  The  compa- 
nies, accordingly,  appointed  four  men  from  each,  as  com- 
mittees to  deliberate  on  the  project.  These  committees 
communicated  their  answers  in  writing  to  the  King'6 
Privy  Council,  declining,  as  was  supposed,  the  undertaking; 
but  that  communication  being  irregular,  they  afterwards 
attended  at  a  court  of  aldermen,  and  concurred  in  the 
appointment  of  a  committee  of  aldermen  and  commoners 
to  confer  with  the  privy  council  on  the  subject.  The 
result  of  that  conference  was,  that  the  city  of  JLondon 
should  send  competent  persons  to  view  the  district 
for  plantation ;  and  accordingly,  at  a  court  of  common 
council,  held  the  1st  of  August^  1609,  four  citizens  were 
selected  for  this  mission  from  four  of  the  principal  city 
companies.  The  report  of  these  "  viewers,"  presented  to 
the  common  council  the  2d  of  December ,   1609,  was 
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IMS.        leferred  to  «  committee  ctf  tffdv«  aldermen  and  tweatj' 

mul         oommonecSf  wbo  mide  thrir  report  thereon  the  1  nth  of  the 

SiiNNKai*    aaaie  month.    They  recommeaded,  _^<J,  u  to  tlie  som  of 

y,  money  to  be  expended  on  the  utidertaldng,  that  it  should 

i^^  only  be  15,000/.,  to  be  raised  *■  by  way  of  companies,  and 
in  companies,  by  Che  poll,  according  to  the  rate  of  com  net 
upon  eFcry  company,  but  some  of  xbe  inferior  companies 
to  be  spared ;  yet  such  as  were  known  aUe  men  in  tJiese 
companies,  to  be  set  proportionably  with  men  of  fike 
ability  in  other  companies  i"  i&^coni^y,  as  to  the  lauds  and 
privikget  to  be  demanded,  that  "the  Derry  on  the  riTer 
of  Lough  Fbyle,  and  Coltrame  on  the  rirer  Ba$mf  aboold 
be  the  sites  for  two  dties  to  be  erected,  with  4000  aores 
of  land  adjacent  to  the  former,  and  3000  to  the  latter,  to 
be  laid  out ;  the  rest  of  the  county  of  Coteraine,  esteemed 
at  16,000  acres  of  temporal  lands,  to  be  undertaken." 
They  then  defined  the  nature  of  the  estates,  the  amount  of 
rent,  the  qoality  of  the  tenure,  and  tbe  liberties  and  piivi- 
l^es  (in  respect  of  customs  and  fishings),  to  be  demanded 
by  the  Undertakers.  They  described,  thirdly,  the  pnrposn 
upon  which  the  15,000/.  should  be  expended  in  buildings 
and  improvements ;  nnA  fourthly,  bow  the  plantation  and 
undertaking  should  be  managed,  viz.,  byadvice  and  directhm 
of  a  company,  constituted  in  London,  of  persons  to  be 
selected  by  the  City  for  the  purpose. 
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20/X)0/.,  and  a  preiseot  levy  of  5000/.^  psrt  thereof^  should 
be  raUed  forthwith  by  way  of  companies  of  the  city,  in  the 
manner  and  at  the  rate  before  mentioned.  The  propor- 
tions, in  which  the  twelve  principal  and  forty-three  minor 
companies  were  to  contribute,  were  determined,  and  pre- 
cepts, with  those  sums  respectiFely  written  on  them,  were 
issued  by  the  Lord  Mayor  to  these  fifty^lGive  companies, 
commanding  them  to  proceed  to  a  taxation  and  levy  of 
these  respective  sums,  and  to  pay  the  same  to  the  City 
Chamberlain  as  treasurer. 
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By  articles  of  agreement,  dated  the  DSth  of  January^ 
1609,  made  between  the  Privy  Council  on  behalf  of  the 
King  on  the  one  part,  and  '*  the  Committees  appointed  by 
act  of  common  council  on  behalf  of  the  Mayor  and  Com- 
monalty of  the  city  of  London  on  the  other,''  '^  it  was 
agreed  by  the  City  that  the  sum  of  20,000/.  should  be 
levied*"  The  articles  provided  for  the  building  by  Uie 
City  of  the  city  of  Derry  and  town  of  Coleraine^  and  for 
maintaining  the  castle  of  Culmore,  and  they  specified  the 
lauds  and  the  privileges  to  be  granted,  and  on  what  terms 
and  conditions;  which  were  to  the  effect: — That  4000 
acres  adjacent  to  Derry  ^^be  laid  thereunto;  bog  and 
barren  mountain  to  be  no  part  thereof,  but  to  go  as 
waste  to  that  city ;"  that  3000  acres  *^  adjacent  to  Cole* 
raine  be  laid  thereunto;  the  rest  of  the  county  of  CoUredtke^ 
esteemed  at  12,000  acres,  undertaken  by  the  city,  to  be 
cleared  of  all  particular  interests,  except  the  Bishop  and 
Dean  of  Derry^s  inheritance,  and  the  lands  asa^^ned  to 
three  or  four  Irish  gentlemen,  settled  there,  who  were  to 
be  freeholders  to  the  City,  and  to  pay  a  small  rent :  That 
the  woods,  and  the  ground  covered  by  them,  '^  be  wholly 
to  the  City ;  the  timber  trees  to  be  converted  to  the  use  of 
the  Plantation :"  That  the  City  shall  have  the  patronise 
of  all  the  churches  in  Derry  and  Coleraine,  and  in  all  the 
lands  to  be  undertaken  by  them :  That  the  7000  acres 
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laid  to  Deny  and  Coleraine  be  in  fee  farm,  at  the  rent  of 
53<.  Ad.,  and  be  witfa  Deny  and  Coleraine  held  of  the 
King  in  free  burgage ;  the  residue  of  the  county  to  be  held 
of  the  King  in  common  socage  :  That  the  customs  of  all 
imports  and  exports  should  be  enjoyed  by  the  City  for 
ninety-nine  years :  and  the  salmon  and  all  other  fishing 
in  the  rivers  Bonn  and  Lough  Fayle,  in  perpetuity,  &c. 

This  agreement  was  confirmed  by  the  City  by  an  act  of 
common  council,  on  the  30th  January,  1609,  which 
also  enacted,  "  that  for  the  better  ordering,  directing,  and 
effecting  of  all  things  touching  and  concerning  the  said 
Plantation,  and  the  business  thereunto  belonging,  there 
shall  be  a  Company  constituted  and  established  within  the 
rity  of  \London,  which  shall  consist  of  one  governor,  one 
deputy  to  the  governor,  and  twenty-four  assistants ;  and 
that  the  governor  and  five  of  the  said  assistants  shall  be 
aldermen  of  thi8cityofZrf)/i(fo»;  audMr.  .Secon/^rof  this 
dty  shall  be  likewise  one  of  the  same  assistants ;  and 
the  deputy  and  the  rest  of  the  assistants  shall  be  com- 
moners of  the  same  city."  The  act  then  directed  the 
mode  of  annual  election  of  that  Company  (the  IritA 
Society),  and  that  the  same,  or  any  nme  of  them — the 
governor  or  deputy  to  be  one — should  have  full  power  and 
authority  to  hold  courts,  and  there  to  treat  and  determine 
of  all  matters  concerning  the  business,  and  what  should  be 
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imd  3dly,  for  the  exchange  of  2000  acres  of  land  com<* 
prised  in  the  said  articles  (to  be  annexed  to  Coleraine), 
for  other  lands  not  comprised  in  them — ^were  agreed  to. 
By  an  act  of  common  council,  dated  the  14th  of  Jamttary, 
1610,  it  was  enacted,  that  the  governor,  deputy,  and 
assbtants  before  appointed  (the  Irish  society)  should  have 
full  power  to  let  the  fishings  specified  in  the  said  articles, 
for  a  term  of  seven  years,  to  such  persons  and  at  such 
rents  as  they  should  think  fit  and  convenient,  for  the  most 
benefit  and  profits  of  the  City ;  and  it  was  ordered  that 
precepts  be  sent  to  every  company  of  the  City,  to  require 
them  to  assemble,  and  advise  among  themselves  whether, 
&c.  (as  in  the  following  precepts  mentioned). 

The  precepts  which  were  issued  in  pursuance  of  this  act, 
and  which  were  dated  the  31st  o{  January,  1610,  recited, 
that  the  King  had  granted  unto  the  city  oi  London,  the 
city  of  Derry  and  the  town  of  Coleraine,  with  7000  acres 
of  common  land  thereunto  adjoining,  and  fishings,  and 
divers  other  immunities,  privileges,  and  franchises,  paying 
four  marks  per  annum ;  and  that  the  City  had  undertaken 
to  dispend,  in  building  houses  and  fortifications,  and  for 
freeing  foreign  titles,  the  sum  of  20,000/. ;  and  that  his 
Majesty  had  further  granted  to  the  City  divers  other  lands 
in  the  county  of  Coleraine,  and  other  undertaken  lands,  to 
build' thereupon,  which  building  was  to  be  performed  in 
such  manner  as  was  expressed  in  "  the  Printed  Book :" 
*'  and  for  as  much  as  the  governor  and  committees  for  the 
plantation  in  Ireland  are  now  instantly  to  take  care  for 
the  letting  and  disposing  of  the  said  lands  in  the  county 
of  Coleraine,  and  the  other  lands  so  undertaken,  to  be 
used  and  managed  for  the  benefit  of  this  City,  which  would 
otherwise  prove  a  great  hindrance  and  loss,  especially  for 
that  the  time  of  the  year  is  now  most  convenient  for  the 
plantation  to  proceed,  yet  it  is  thought  fit,  that  the  offer 
of  those  lands  be  first  made  to  the  several  companies  of 
this  City,  who  have  and  are  to  disburse  the  same,  and  bear 
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1845.        tiie  charges  of  buUdings  before  mmtioned :   These  an, 

t^  therefore,  to  chai^  and  commaod  you,  that  yoaraelTea, 

^miiiBM*     together  with  the  auistants  aod  such  other  of  your  con- 

^*'^""     fsny  ma  you  shall  think  fitting,  do  forthwith  assemble 

The  together,  aiid  adyise,  whether  you  will  accept  of  a  propor- 

SogiBTT      ^^  °^  ^®  »&me  landi,  according  to  the  quantity  of  yonr 

md  oUien>     diflburaements,  to  be  by  you  undertalcen  and  managed, 

according  to  'the  tainted  Book,'  for  plantation,  or  that 

yon  will  refer  the  letUng  and  disposing  thereof  to  the 

governor  and  committees:    and  that  you  certify  to  the 

govenior  and  committees,  in  writing  under  your  hands, 

at  the  Guildhall,  on  or  before  the  7tb  day  of  Febmaiy 

next  coming,    what  shall  be    your    full    determination 

therein,   to  the   end   the  business   may  the    sooner  be 

^fected,  wherein  you  are  to  take  advertisement,  that  your 

companies  are  to  pay  and  bear  their  proportion  of  the 

cbaige  of  the  building,  fortifications,  and  freeing  of  the 

tides,  whether  they  accept  of  the  said  offer  of  the  knda 

or  no }  and  also  that  notwithstanding  the  acceptance  of 

the  lands,  you   shall  likewise   still  be  partakers  of  all 

benefits  of  fishing,  with  the  profits  of  the  towns,  and  other 

immunities  whatsoever." 

By  an  act  of  common  council,  dated  the  28th  of  Fdru- 
ary,  1610,  reciting,  that  eight  of  the  priudpal,  and  ten  of 
the  inferior,  companies  had  agreed  to  accept  the  lands  sa 
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the  20,000/*  was  tasced,  and  that  precepts  be  sent  to  them 
all,  not  only  for  a  present  levy  and  payment  of  5000/.,  but 
also  to  require  Uiem  severally  to  assemble  and  advise 
among  themselves,  and  certify,  on  the  20th  of  the  said 
month,  to  the  governor  and  commissioners  for  the  planta- 
tion,  whether  they  would  willingly  yield  to  the  supply  of 
10,OOM.,  or  be  content  to  lose  all  the  monies  already  dis- 
bursed by  them  towards  the  plantation,  and  pass  their 
right  therein  to  such  as  would  undertake  thia  payment, 
and  dischai^  them  of  all  other  payments  thereafter 
touching  the  said  plantation.  Two  companies  (the 
Coopers  and  Brown  Bakers)  accepted  the  latter  alterna- 
tive, and  the  chamberlain  of  the  City  was  ordered  to  pay 
the  sums  assessed  on  them  towards  the  supply  of  the 
10,000/.,  the  City  to  receive  all  the  benefit  then  due,  or 
that  should  grow  due,  to  the  said  companies  from  the 
plantation. 

On  the  29th  of  Marchy  1613,  King  James  I.  granted 
his  charter,  which,  after  reciting,  among  other  things, 
that  the  mayor,  commonalty,  and  citizens  of  London^ 
had  laudably  undertaken  a  considerable  part  of  the  plan- 
tation in  Ulster,  and  were  making  progress  therein,  con- 
stituted the  city  of  Derryy  and  all  the  territories  and  heredi- 
taments thereinafter  granted,  into  one  county,  to  be  called 
the  county  of  Lcndondeny,  declared  that  Deny  should 
be  called  Londonderryj  defined  the  extent  of  that  city  and 
of  the  town  of  CoUraine,  incorporated  the  citizens  of  Lon-^ 
dtmderry,  and  declared  that  they  should  have  a  mayor 
and  common  council,  empowered  to  make  laws  and  ordi- 
nances for  their  government,  so  that  such  laws  and 
ordinances  be  certified  to  the  society  of  the  governor  and 
assistants  of  the  new  plantation  in  Uhter,  within  four 
months  after  the  making  of  the  same,  to  the  intent  that 
the  said  society  might  ratify  them,  within  six  months 
after  the  delivery  of  the  certificate,  or  else  within  the 
same  time  declare  the  same  to  be  improper.    The  charter, 
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after  appointing  the  first  corporate  officers  of  landonderry, 
proceeded  to  constitute  the  JmA  Society;  "for  the 
better  ordering,  directing,  and  govraning  all  and  all  manner 
of  things,  "fur  end  concerning  the  citizens  and  city  of 
Londonderry,  and  the  county  of  Londondeny,  and  the 
plantation  to  he  made  within  the  same  city  and  county, 
and  other  businesBea  belonging  to  the  same."  After  incor- 
porating the  Irith  Society,  giving  them  power  to  purchase, 
receive,  and  possess  lands,  and  directing  the  constitution 
and  mode  of  election,  aa  mentioned  in  the  act  of  common 
council  of  the  SOth  of  January,  1609  (ante,  p.  432),  the 
charter  granted  that  the  members,  or  any  nine  of  them, 
whereof  the  governor  or  his  deputy  was  to  be  one,  should 
hare  full  power  of  assembling  and  holding  a  court,  and  in  the 
same  ooort  and  meeting  "  to  do,  hear,  transact,  and  deter- 
mine all  and  all  manner  of  matters  and  things  wbataoerer  of, 
for,  or  concerning  the  Plantation  or  government  aforesaid :" 
And  also  to  direct,  constitute,  and  ordain,  for  and  on  the 
part  of  the  City  of  London,  "all  things,  which  for  or  con- 
cerning the  Plantation,  supply,  or  establishment,  constitu- 
tion, and  government  oftbecityof/(ondon(f»Ty,andof  all 
other  the  lands  and  tenements  thereafter  granted,  should 
seem  to  be  most  profitable  and  expedient:"  And  also  to  send 
orders  and  directions  from  England  to  Ireland  "  for  the 
ordering,  directing,  and  disposing  of  all  and  all  manner 
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to  take  an  oath  of  office  before  the  Lord  Mayor  of  London^ 
and  giving  them  power  to  elect  officers,  and  for  three  years 
to  make  ordinances  and  other  regulations  for  the  govern- 
ment of  the  city  of  Ijondonderry,  granted  to  the  said 
Society  and  their  successors  the  several  ports,  towns,  and 
lands  (which  were  described  at  great  lengih)|  and  all  fealty 
and  services,  &c.,  hereditaments,  and  appurtenances, 
as  amply  as  the  King  had  the  same,  with  certain  specified 
exceptions ;  to  hdid  the  premises  to  the  only  proper  use 
and  behoof  of  the  said  Society  of  the  Governor  and  assist- 
ants, and  their  successors  for  ever ;  to  hold  the  city  of 
Ztondonderry  and  the  4000  acres  next  adjoining  upon  the 
JDerry  side,  and  the  town  of  Coteraine,  and  the  3000  acres 
to  the  same  adjoining,  of  the  King,  in  free  burgage,  as  of  the 
castle  of  Dublin  ;  and  to  hold  the  rest  of  the  premises  of 
the  King,  as  of  his  castle  of  Dublin^  by  fealty  only,  in  free 
and  common  socage,  rendering  the  rents  therein  men- 
tioned.  Then  followed  a  covenant  by  the  Irish  Society  to 
convey  certain  lands  to  the  Bishop  and  Dean  of  Derry 
within  a  year,  to  keep  and  maintain  for  ever  the  fort  of 
Culmoref  to  convey  certain  glebe  lands  to  the  incumbents 
within  a  year.  Provision  was  then  made  that  the  timber 
growing  on  the  lands  of  Glankonkene  and  Killetragh 
should  for  ever  after  be  converted  towards  the  Plantation 
and  the  building  of  houses  and  edifices,  to  be  made  as  therein 
mentioned,  and  to  be  spent  towards  other  necessary  uses 
for  the  kingdom  of  Irelandy  in  the  same  kingdom,  and  not 
for  any  other  cause  to  be  merchandised  or  sold.  The 
customs  were  then  granted  to  the  Irish  Society  for  ninety- 
nine  years,  at  a  rent  of  135,  4d, :  the  office  of  Admiral  was 
granted  for  ever,  on  the  coast  or  shores  of  2\/rconnel, 
ColerainCf  and  county  of  Londonderry ;  and  to  these 
were  added  various  other  powers  and  privileges. 

The  charter  made  numerous  regulations  for  the  muni- 
cipal government  of  the  city  of  Londonderry ;   and  by 


1845. 

The 
Skinnbrs' 

COMPAHT 

The 

Ikish 

Society 

aad  others. 


CASES  IN  THE  HOUSE  OP  LORDS. 


anotber  charter,  rimilar  provisions  were  made  for  the  town 
of  Coleraine. 

The  two  Bums  of  20,00(V.  and  lOjOOOl.,  that  had  been 
nuaed  by  the  City  front  the  companies,  faaTing  been 
expended  on  the  Plantation,  prerionsly  to  the  date  of  the 
charter,  a  further  sum  of  10,000^.  was,  by  act  of  common 
council,  dated  the  30th  of  ^pril,  1613,  directed  to  be 
levied  in  like  manner,  and  for  the  same  purposes.  The 
division  of  the  lands  among  tbe  several  companies 
becoming  again  the  subject  of  consideration  at  that 
council,  it  was  enacted,  "  that  every  of  the  said  companies 
should  have  its  several  share  and  proportion  of  the  lands, 
according  to  the  monies  by  them  disbursed,  according  to 
the  goodness  or  liadneBH  thereof,  the  same  lands  to  lie 
together,  and  not  disperaedly  in  several  placea;  and  that 
where  the  lands  were  bad,  an  allowance  should  be  made 
in  the  quantity,  bo  that  no  prejudice  might  happen  to  any 
company  in  the  aUoting  of  tbe  lands." 

On  communicaUon  of  the  King's  pleasure  by  the  Re- 
corder and  the  Governor  of  the  Irith  Society,  to  a  Court 
of  common  council  of  the  City,  held  on  the  24th  of  Jime, 
1613,  it  was  ordered,  "that  as  well  certain  walls  and  forti- 
fications,  as  also  certun  bouses  in  Deny,  should  be  raised 
and  built  up  together,  and  in  such  manner  and  form  as 
the  committees  (tbe  Irish  Society)  appointed  for  the  said 
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after  shall  be  offered  to  the  further  consideratbn  of  thi» 
Court),  that  some  great  and  worthy  magistrate  of  this  City, 
accompanied  andassisted  by  somecommoner  of  special  coun- 
tenance and  credit,  should  be  sent  into  those  parts,  on  the 
behalf  of  this  City,  to  take  exact  notice,  view,  and  account 
of  the  whole  work  of  Plantation,  and  of  every  circumstance 
and  thing  appertaining  thereunto,'^  it  was  enacted,  that 
**  Oeof^e  Smithies,  alderman,  and  Maihias  Springham, 
merchant  tailor,  should  prepare,  as  soon  as  conveniently 
they  could,  to  take  their  journey  to  Ireland  ^  and  in  the 
meantime  to  confer  with  the  Governor,  deputy  governor, 
and  assistants  of  the  Irish  Society  for  their  better  instruc- 
tion, and  to  inform  themselves  of  the  things  necessary  to 
be  remembered  in  their  negotiation ;   and  during  their 
negotiation  to  take  an  exact  view  and  account  of  the 
Plantation,  and  of  all  works  and  other  things  whatever 
done,  and  to  be  done,  and  of  all  disbursements  concerning 
the  same,  as  also  to  judge,  control,  place,  displace,  dis- 
pose, redress,  reform,  correct,  and  direct  all    persons 
employed  for  the  City's  use,  disbursements,  and  service  in 
and  about  the  Plantation,  and  generally  to  do  and  execute 
every  further  act  which  to  tiiem  might  be  thought  meet, 
for  the  bettering,  ordering,  and  governing  the  Plantation, 
and  the  affairs  concerning  the  same,  to  the  intent  that, 
upon  their  return  and  relation  of  their  proceedings,  this 
Court   (of  common  council)   might  grow  to  such  final 
resolution,     touching     the    Plantation,     as    should    be 
thought  fit  and  most  convenient;"  And  it  was  ordered 
that  the  charges  of  the  negotiation  should  be  defrayed 
by  the  Irish  Society  out  of  the  general  stock  of  the 
Plantation. 

These  commissioners,  having  proceeded  on  the  mis- 
sion, made  their  report  to  a  Court  of  common  council 
of  the  City,  on  the  8th  of  November,  1613.  Hie 
report,  after  stating,  that  the  commissioners  had  cor- 
rected various  abuses  which  had  occurred  in  the  man- 
agement of  the  Plantation,  and  had  granted  leases  of  the 
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1845,        fiiheries  and  of  the  feny  of  Deny,  and  of  some  of  the 
)jr^         lands  thereto  annexed,  proceeded  thus :  "  Wbereaa  it  wu 
Saiamaa'     generally  desired  that  a  divieion  should  be  made  of  all  the 
V*"*     lands  by  and  among  the  sereral  companies  undertaking  in 
The         this  Plantation,  we  have  first  viewed  the  lands,  and  care- 
BooniTT      '"^y  inquired  after  the  true  value  of  every  halliboe,  and 
■aad  othcn.    thereupon  with  great  care,  and  with  the  assiatance  and 
advice  of  the  gentlemen  of  the  country,  the  City's  agents 
and  Burveyors,  proceeded  to  make  an  equal  division  of  the 
land  into  twelve  parts,  wherein  we  have  used  our  beet  bIuU 
and  diligence,  and  have  done  the  same  as  equally  as  possi- 
bly we  conld  devise,  the  form  of  which  division  we  have 
here  brought  yon,  together  with  the  plot  of  the  same. 
But  for  the  city  of  Londtmdernf  and  the  4000  acrea  there, 
and  the  town  of  Coleraine,  and  the  3000  acres  appointed 
to  the  same,  the  ferries,  and  the  fishings,  we  are  of  opinion 
that  a  division  cannot  be  fitly  made  of  them,  but  the  rentu 
and  profits  of  them  may  be  divided,  and  go  amongst  the 
several  companies ;  and  we  advise  that  upon  the  division 
it  be  provided,  that,  where  a  proportion  of  land  shall  want 
timber  to  build  with,  the  company  to  whose  share  it  shall 
fell  may  have  sufficient  timber  out  of  the  woods  next 
adjoining,  and  fittest  for  that  use,  to  be  asagned  to  them 
by  the  City's  agents." 

The  report  was  in  all  points  approved  of,  and  accepted 
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contributed  that  part^  should  associate  to  itself  so  manj 
minor  companies  whose  contributions,  together  with  its 
own,  made  up  that  sum.    The  scheme  of  division  so 
proposed  by  the  Governor  was  assented  to  by  all  parties, 
and  the  sword-bearer  of  the  City  was  chosen  to  draw  the 
lots  on  behalf  of  the  twelve  principal  companies ;  and  they 
were  drawn  in  this  order : — the  Goldsmiths,  Grocers,  Fish- 
mongers, Haberdashers,  Clothworkers,  Merchant  Tailors, 
Ironmongers,  Mercers,  Vintners,  Salters,   Drapers,  and 
Skinners  :  '^  After  all  which  done,  information  was  given 
to  the  same  Court  by  the  Governor  and  Assistants  of  the 
IrUh  Society,  that  all  the  money  formerly  levied  towards 
that  charge  is  altogether  issued,  and  that,  notwithstanding 
the  companies  had  their  particular  shares  of  land,  which 
was  to  be  managed  by  themselves  severally,  the  general 
work  for  the  building  of  the  rest  of  the  towns  and  fortifi- 
cations was  to  be  done  at  the  general  charge,  and  there- 
fore that  a  further  supply  must,  of  necessity,  with  all 
expedition,  be  made  and  provided  to  proceed  on   the 
business ;"  and  therefore  it  was  enacted,  that  a  present 
taxation  should  be  made  of  the  further  sum  of  5,000/., 
which  was  accordingly  ordered  to  be  levied  and  raised  of 
the  several  companies*    '^  And  it  it  was  also  ordered  that 
conveyances  of  the  lands  allotted  to  the  several  companies 
should  be  made  by  the  Mayor,  commonalty,  and  citizens  of 
this  City,  by  the  advice  of  the  Recorder,  in  such  manner 
as  the  committees  of  Plantation  should  think  fit." 

Possession  was  taken  by  the  companies  of  the  lands 
allotted  to  them,  and,  before  any  conveyances  were  made 
to  them,  they  erected  buildings  and  made  various  outlays 
in  improvements. 

In  September  1615  the  King,  by  letters  patent,  granted 
to  the  Irish  Society  licence  to  alienate,  and  to  the  twelve 
companies  licence  to  hold  in  mortmain  such  lands  as  the 
Irish  Society  should  grant  to  them.  The  patent  contained 
a  recital  ^'  that  the  divers  companies,  corporations,  and  fra- 
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ternities  within  the  city  of  London^  in  testimony  of  their 
true  obedience  to  the  Kin^,  and  for  advandng  bis  denres 
in  farthering  the  works  of  Phmtation  begun  by  tbe  Mayor, 
oommonalty,  and  citizeni  of  the  City,  &c.,  had  digburaed, 
expended,  and  bestowed  dirers  great  sums  of  money  for  and 
towards  the  building,  fortifying,  planting,  strengthenit^, 
and  improving  the  city  of  Derry  and  the  tows  of  Coleraine, 
and  some  parts  of  other  lands^and  were  willing  and  intended, 
eo  far  as  to  them  should  seem  convenient,  to  be  at  further 
charge  for  the  planting  and  improving  of  other  lands,  &c. ; 
utd  for  speedier  proceeding  therein,  were  desirous  to  bare 
conveyances  of  the  land  they  intended  to  build  on,  &e. ; 
therefore,  and  to  the  end  that  the  seveml  companies  might  be 
^  better  encoan^ed  and  enabled  to  perfect  the  intended 
Flant^on,  and  in  futare  times  ret^  some  gun  and  benefit 
of  their  great  travails  and  expense  taken  and  bestowed 
therein;"  his  Majesty  granted  the  licence. 

In  the  years  1616-17,  tbe  lands  allotted  to  the  com- 
panies were  conveyed  to  them  by  Ae  Irish  Society,  in  this 
way :  first,  each  lot  was  by  deed  poll,  under  seal  of  tbe 
Society,  created  into  a  manor,  and  tbe  manor  and  lands 
were  then  granted  by  indenture  of  feoffment  between  the 
Sodety  and  each  company,  reserving  to  the  Society  a 
certain  rent,  and  all  timber,  all  fishing,  and  hawking,  &c. ; 
and  all  salmon.  Sec.,  in  the  rivn«  Bann  and  Lough 
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there  hiul  not  gone  on  as  was  implied  by  the  articles  of 
Plantation ;  that  the  lands  annexed  to  that  city  and  to 
Coter^ine  were  not  allotted  for  the  benefit  of  the  inhabi- 
tants, &c.  These  complaints  were  renewed  in  1635,  the 
first  year  of  Charles  the  First's  reign,  with  threats  of 
recalling  the  charter  granted  by  his  predecessor.  And 
for  that  purpose  the  Attorney  Greneral,  in  1632,  filed  an 
information  in  the  8tar  Chamber  against  the  Corporation 
of  LondM%,  to  which  the  Irish  Society  and  others  were  by 
amendment  made  defendants.  The  information  charged 
them,  among  other  things,  with  the  deceitful  and  undue 
procuring  of  the  charter  of  James,  with  wUful  breach  of 
the  articles  agreed  upon  between  the  Privy  Council  and 
the  committees  appointed  by  the  City  on  the  28th  of 
Jannaryy  1609,  and  with  the  wilful  breach  of  trust 
which  the  King  had  reposed  in  them.  During  the  pro* 
ceedings  it  was  insisted  on  by  the  City  that  they  had 
nothing  to  do  with  the  Plantation,  and  that  their  name 
was  used  merely  for  the  transaction  of  affairs,  and  for 
the  levying  of  monies  upon  the  companies  for  the  Planta- 
tion. This  point  was  overruled,  and  the  Court  having 
adjudged  that  many  offences,  both  of  omission  and  com- 
mission, had  been  done,  inflicted  upon  the  City  of  London 
and  upon  the  Irish  Society  a  fine  of  70,000/.,  and  decreed 
that  their  interests  should  be  surrendered,  and  the  charter 
brought  into  Court  to  be  cancelled ;  and  after  reciting  that 
the  greater  part  of  the  lands  was,  by  the  Society,  passed 
over  to  divers  companies  of  the  City,  and  by  them  demised 
to  their  farmers,  who  were  not  defendants  to  the  suit,  and 
therefore  not  liable  to  the  censure  of  the  Court,  it  was 
directed,  that  if  the  companies  and  their  farmers  should 
not,  in  pursuance  of  the  intention  of  the  sentence,  surrender 
their  estates,  the  Attorney  General  should  exhibit  an  infor- 
mation, and  bring  them  also  to  the  judgment  of  the  Court. 
An  information  was  accordingly  filed  against  the 
twelve  companies,  but  was  not  proceeded  with,  nor  were. 
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any  steps  taken  for  execntiiig  tbe  decree  of  the  Star 
Chamber.  In  1636  the  City  of  lAmdtm  presented  a  peti- 
tion to  the  King,  which,  after  stating  among  other  thing! 
the  incorporation  of  tbe  Irish  Sodety  by  King  Jamei't 
charter  and  the  grant  thereby,  made  to  that  Society, 
"  of  the  county  of  hondonderry,  and  other  lands  and  pos- 
seasionB  there,  which  grant  teat  tn  trust  /or  the  several 
companies  of  London,  mid  the  particuiar  men  that  dii- 
burs^  the  moniet  towards  the  Plantation,"  and  that  by 
the  said  charter  the  said  Society  should  be  yearly  elected 
by  the  City  of  London,  prayed  that  they  might  be  at 
liberty,  at  their  next  commoa  council,  to  make  such  elecr 
tion.  The  prayer  was  granted,  and  new  officers  aud 
aasistants  of  the  Society  were  elected,  as  before  the  repeal 
of  the  charter.  A  further  uegotiation  was  carried 
on  between  the  King  and  tbe  City  for  a  compromise  of  all 
matters  in  difference  between  them,  including  the  Star 
Chamber  decree  ;  and  it  was  ultimately  agreed,  on  behalf 
of  the  King,  that  the  decree  should  be  discharged,  the  fine 
of  70;000/.  remitted,  and  other  matters,  should  be  con- 
ceded by  his  Majesty,  on  the  City's  surrendering  the 
lands,  fishings,  and  hereditaments  granted  by  King 
James's  charter,  and  paying  his  Majesty  a  sum  of  12,00(M. 
Tbe  City,  after  consideration,  declined  to  comply  with 
these  terms,  except  the  payment  of  the  13,000/.    The 
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the  petition,  resolved  that  the  proceedings  and  decree  in 
the  Star  Chamber  were  unjust  and  unlawful,  and  that  the 
parties  thereby  affected  should  be  discharged  therefrom, 
and  restored  to  the  same  state  they  were  in  before  the 
said  proceedings.  King  Charles  had  about  the  same  time 
declared  his  assent  to  a  restoration  of  the  lands  to  the 
City,  but  the  civil  wars  which  then  ensued  put  an  end  to 
all  further  progress  in  the  negotiations. 

Application  for  a  restoration  was  made  to  the  Protector 
Crofnwelly  who,  in  1656,  by  letters  patent,  renewed  the 
grant  in  the  terms  of  James  the  First's  charter. 
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King  Charles  II.,  soon  after  his  restoration,  granted  a 
charter,  dated  the  10th  of  April,  1662,  under  which  the 
Irish  Society  now  exists,  and  from  which  the  subsisting 
titles  to  the  lands  and  estates  thereby  granted  are  derived. 
This  charter  recited  the  charter  of  James,  and  the  grants 
of  lands  made  to  the  companies  by  the  Irish  Society, 
which  was  constituted  under  that  charter,  and  that  the 
Society  retained  '^  in  its  own  hands  such  parts  of  the  tene- 
ments and  hereditaments,  as  were  not  properly  divisible, 
for  defraying  the  charge  of  the  general  operation  of  the 
said  Plantation ;''  it  further  recited  the  repeal  of  the 
charter,  the  promise  made  by  King  Charles  1.  to  restore 
to  the  said  Society  and  the  other  companies  the  lands  and 
privileges  in  the  charter  mentioned,  and  that  it  appeared 
that  the  said  Society  and  other  companies  of  the  City  had 
expended  very  great  sums  of  money  in  building  and  plant- 
ing of  the  county  of  lAmdonderry  and  Coleraine,  and  it 
then  proceeded  to  express  that  the  present  grant  was 
made  to  the  intent  that  the  said  Society,  or  some  other 
society,  by  the  present  letters  patent  to  be  created,  and 
the  companies  of  the  City  of  London,  and  their  respective 
assigns  and  under-tenants  might,  according  to  their  former 
several  rights  and  interests  therein,  be  restored  to  all  the 
estates  vested  in  them  by  force  of  the  former  letters 
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184&.        patent;  and  to  the  iotent  that  there  might  be  a  nevr 

j^         aoriety  of  the  new  PlantaUon  in  UUter,  oonaisting  of  a 

RKiKMBBa*    like  number  of   citizens   of  the  City  of  itondon  aa  tiie 

P,  former  aociety,  and  a  new  incorporation  of  the  city  of 

.'^'  i^«rry,  and  for  the  further  and  better  settling  and  plant- 

BoeiiYx      ing  of  the  said  county>  towns,  and  places  with  trade  and 

•ndothon.    j,^abitant8. 

The  charter  then  proceeded  to  establish  the  county  of 
Londonderry,  and  to  incorporate  the  city  of  JLondondtrrii, 
with  power  to  make  bye-laws,  to  be  approred  by  the 
Ijish  Sodety  (as  in  the  charter  of  James  I.) ;  it  constituted 
that  Society  a  body  corporate,  "  for  the  better  ordering, 
directing,  and  governing  all  and  all  manner  of  tilings," 
&c.,  giving  them  all  the  powers  and  in  the  same  terms 
that  the  former  charter  bad  given  {ante^  p.  436);  «ai, 
tSbet  various  provinons,  it  granted  and  eiHifirmed  to 
the  said  Society  the  city  of  Londonderry  and  town 
of  Coleraine,  and  the  town  lands  and  other  heredita- 
ments, as  fully  as  they  had  been  granted  to  them  l>y 
the  charter  of  James,  to  hold  them  to  thrir  own  pri^r 
nse  for  ever,  by  the  same  tenures  as  they  held  them 
imder  that  charter.  Some  provisions  of  a  temporary  nature 
in  the  charter  of  James  were  omitted  in  that  of  Charles 
n.,  and  some  small  additions  also  were  made  in  the 
latter,  the  interval  of  fifty  years  having  made  some  iitkr- 
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charter  ofCharles  11^^  following  the  same  course  that  was 
pursued  after  the  grant  made  by  the  charter  of  James^ 
executed  deeda^  creating  the  same  manors  that  had  been 
created  on  the  former  occasion^  and  by  other  deeds  con- 
veyed the  manors,  and  the  lands  and  hereditaments  apper- 
taining to  them,  to  the  same  twelve  companies  respec- 
tively, with  the  same  exceptions,  reservations,  and  cove- 
nants that  were  contained  in  the  former  deeds  of  convey- 
ance. These  companies,  or  persons  claiming  under  them, 
have  ever  since  been  in  the  possession  or  receipt  of  the 
rents  and  profits  of  the  lands  and  hereditaments  so  con- 
veyed ;  and  the  Irish  Society  have  ever  since  continued 
in  the  exclusive  possession  or  receipt  of  the  rents  and 
profits  of  the  ferries,  fisheries,  and  town  lands  annexed  to 
ZfOndonderfy  and  Coleraine  (b).  They  have  dealt  with  the 
property  as  absolute  owners,  and  applied  parts  of  the  rents 
and  profits  to  the  general  purposes  of  the  Plantation,  as  in 
building  and  endowing  schools,  churches,  and  chapels ;  in 
building  town  halls,  gaols,  and  bridges,  &c»;  in  payments  to 
achool-masters,  and  other  payments  called  charitable  pur- 
poses* They  have  also,  from  time  to  time,  stated  a  surplus 
to  be  in  their  hands,  and  paid  part  of  that  surplus,  gene- 
rally in  round  sums,  to  the  twelve  companies  of  London. 
In  the  first  years  after  the  grant  of  the  lands,  all  the 
monies  that  were  from  time  to  time  required  for  the  pur- 
poses of  the  Plantation  were  levied  on  the  City  companies 
by  the  City.  Afterwards,  when  money  was  wanted,  the 
Irish  Society  applied  not  to  the  City  to  raise  it  by  levies, 
as  before,  but  to  the  companies  themselves  for  voluntary 
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(b)  The  cuatoms  on  imports  and  exports  granted  to  the  Society 
by  the  charters,  were,  in  1665,  sold  by  them  to  the  King  for 
6000/.,  and  they  were  then  also  relieved  from  maintaining  the 
fort  of  Calmore,  and  keeping  up  a  garrison  there,  in  consideration 
of  a  perpetual  rent  charge  of  200/.  a-year,  payable  to  the  governor 
of  the  fort. 
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1846.        coHtributioDB ;    aud  on  another   occasion,  in   which    it 
^f^        became  neceB§ary  to  the  Society  to  make  a  atatement 
SKiNKiaa'    respecting  the  timber  on  the  property,  it  represented  itaelf 
'^"'^         to  be  entrusted  for  the  companies,  and  seised  of  a  consi- 
The         derable  salmon  fishery,  and  other  estates  in  the  county  of 
SociBTT      Londonderry,  in  trtut  for  the  companies  of  the  CUj/,  orer 
sod  QlbSfs.    gnj  besides  the  several  proportions  of  lands  which  had 
been  granted  to  them.     The  Society  have  on  other  occa- 
sions stated  themselveii  to  be  "  trustees"  for  the  compa- 
nies }  and  on  another  occasion  they  stated  themselves  to 
be  accountable  only  to  the  twelve  chief  companies  of 
London,  to  wbich  all    the  surplus  funds  under    their 
management  not  disposed  of  in  the  performance  of  the 
duties  which  the  charter  imposed  upon  them,  were  r^u- 
lorly  transferred  and  paid. 

The  appellants'  bill,  filed  in  1832— amended  in  1834— 
i^nst  the  Iriih  Society,  the  Corporation  of  the  City  of 
London,  aud  the  several  companies  of  the  City,  after 
stating  the  general  history  of  the  Plantation,  and  the  titles 
and  claims  of  the  several  parties,  charged  the  Iritk  Society 
with  various  misapplications  of  the  monies  received  by 
them  from  the  rents  and  profits,  and  with  miBmanagement 
of  the  estates  vested  in  them,  upon  trust,  specifying  par- 
ticular  acts  of  mismanagement,  such  as  granting,  ia  \7&^ 
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of  plate  for  some,  and  in  paying  for  the  portraits  of  others ; 
in  defraying  the  expenses  of  some  of  the  members  on  their 
travels  to  and  in  Ireland;  and  in  contributing  large  sums 
to  the  corporations  of  Londonderry  and  Coleraine  for  the 
purposes  of  elections  of  members  of  Parliament. 

The  bill  prayed  that  it  might  be  declared,  that  the 
appellants,  and  the  other  companies  who  contributed  to 
the  expenses  of  the  Plantation  of  C/Zs/er,  and  to  whom, 
and  for  whose  benefit,  the  lands  and  hereditaments  were 
allotted  and  conveyed,  were  beneficially  entitled  to  the 
rents  and  profits  of  the  ferries,  fisheries,  and  town  lands, 
subject  only  to  the  payment  of  certain  yearly  sums  to  the 
Bishop  of  Derry  and  the  Governor  of  Culmore  Castle,  and 
to  the  charges,  if  any,  to  which  the  same  were  subject 
under  the  articles  of  agreement  (of  1609),  and  the  said 
charters  respectively ;  and  that  it  might  be  declared  that 
the  Society  were  trustees  of  the  same  rents  and  profits, 
subject  as  aforesaid,  for  the  appellants  and  the  other 
companies ;  and  that  an  account  might  be  taken  of  the 
said  rents  and  profits  which  had  been  received  by  the 
Society;  and  that  a  partition  of  the  ferries,  fisheries, 
and  town  lands,  between  the  appellants  and  the  other 
companies,  might  be  decreed  ;  or  if  the  Court  should  be  of 
opinion  that  such  partition  ought  not  to  be  made,  then 
that  the  Society  might  be  removed  from  being  trustees  of 
them,  and  thcit  other  trustees  might  be  appointed,  and 
that  in  the  meantime  a  receiver  of  the  rents  and  profits 
might  be  appointed,  and  the  Society  restrained  from 
receiving  the  same. 

The  Irish  Society,  the  Corporation  of  the  City  of  lAm^ 
donf  and  the  other  defendants  to  the  bill,  having  put  in 
their  answers  thereto,  the  appellants  applied  to  the  Court 
of  Chancery  for  an  order  on  the  Society  to  pay  into  Court 
the  surplus  rents  and  profits  then  in  their  hands,  and  for 
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1846.  the  appointmeot  of  a  receirer.  That  application  was 
"^  refused  (c).  In  consequence  of  some  obserratione  made 
SEnmitB*  by  the  Lord  Chancellor  on  that  occasion,  the  appellants 
filed  a  flupplemental  bill,  bringing  the  Attorney  General 
before  the  Court  as  a  party  defendant  in  the  canse,  and 
he  put  in  his  answer  to  that  bill.  The  defence  made  by 
that  and  the  other  answers  will  hereinafter  appear  in  the 
arguments  of  counsel  for  the  respective  parties. 


COMPANX 

The 
Ibisb 

SOCIBTI 


The  original  and  supplemental  causes  having  been  at 
issae,  all  the  documents  before  referred  to,  and  others  not 
necessary  to  be  stated,  were  admitted  in  eridence,  and 
several  witnesses  were  examined,  and  admissions  made  on 
behalf  of  the  appellants  and  respondeuts.  From  the 
accounts  of  receipts  and  disbursements  of  the  Society  ^ven 
in  evidence,  it  appeared  that  in  the  five  years  next  pre- 
ceding the  filing  of  the  original  bill — each  year  ending  in 
March — the  receipts  of  the  Society  were,  in  ronnd  somi, 
as  follows  :^ 


182B. 

1B29. 

1B30. 

IS3I. 

1832. 

RcDltl  (of  liDdi  ud  (er. 

ri»)         .        .         . 
FUherUi     .        .        . 

£ 
6007 
1253 

£ 

<030 
12&2 

6843 
1252 

S361* 
1252 

£ 
fill 

13» 

Total  iDCome  br  cub  year 

7259 

73^2 

8094 

10.513 

7463 
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I'ennanent  payments  and 
Quit  Rents  (Ireland) . 

Expenses  of  schools  (Ire- 
land) 

Salaries,  &c.  (Ireland) 

Salaries   and   gratuities 
(England) 

Charitable    donations 
(Ireland)    . 

Donations  (England) 

Abatements  to  tenants   . 

Law  expenses 

Incidental  expenses  (Ire- 
land) .... 

Incidental  expenses  (Eng- 
land)   .... 

Expencea  of  deputation  . 

Tarem  expenses 

Allowance  to  raembers  . 

Irish  chamber  expenses . 

Dirided  amongst  the  12 
companies  . 

Total  disbursements    for 
each  year    . 


1828. 


703 

542 

666 

705 

208 

109 
662 

826 

526 
166 
4»8 
47.3 
38 

1,149 


7,071 


1829. 


£ 
703 

382 
629 

820 

349 

41 

109 


722 

354 

555 

506 

25 


1,149 


1830. 


6,344 


£ 
703 

430 

629 

721 

195 

52 

109 

1,697 

521 

100 
650 
357 
424 
75 

1,200 


7.872 


1831, 


£ 
704 

438 
591 

898 

530 
525 
109 

262 

620 

556 
793 
601 
615 
183 

3,498 


1832. 


10,923 


£ 
662 

468 
693 

611 

1,556  • 

109 
3,460  t 

199 

295 

452 
593 
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The  cause  was  heard  by  the  Master  of  the  Rolls,  in 
1838,  and  by  the  decree  then  made  it  was  ordered  that 
the  appellants'  bills  should  be  dismissed,  with  costs  as 
against  the  principal  respondents,  and  without  costs  as 
against  the  London  Companies. 

The  appeal  was  brought  against  that  decree. 

The  SoHciiar  General  (Sir  fT.  Follett)  and  Mr.  Pern- 
herton  Leigh  (with  whom  was  Mr.  Lloyd)  for  the  ap- 
pellants : — 

The  question  in  this  appeal  lies  chiefly  between  the 
Irish  Society  and  the   incorporated  Companies   of  the 


*  This  sum  included  52/.  lOt.,  contributed  for  the  Derry  races, 
f  It  was  said  that  this   sum  was  expended  in  a  contested 
election  of  the  late  Alderman  Thorpe  for  Coleraine. 

2  G  2 
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184fi.        City  of  London,  including  the  appeUants.     Most  of  those 
jT'         companies,  though  made  defendants  in  the  suit,  make  com> 
SxiNNiis'    mon  cause  with  the  appellants.  The  corporation  of  London 
y*         were  made  defendants  because  the  interests  of  two  of  the 
The         mlDor  companies,  the  Coopers  and   Brown   Bakers,  are 
SociBTT      vested  in  them.    The   Attorney   General  was    brought 
and  othen.    \^q^  the  Court  hy  supplemental  bill,  in  consequence  of 
an  opinion  expressed  by  the  Lord  Chancellor  on  on  appli- 
cation for  a  receirer,  that  the  trusts  set  np  by  the  Irish 
Society  are  of  a  public  nature,  in  which  the  Crown  is 
interested ;  but  if  the  appellants  are  right  in  their  view  of 
the  case,  the  Crown  has  no  interest  in  it. 

The  appellanta  allege  in  their  bill  that  the  Iriah  Society 
hold  certain  portions  of  the  property  in  the  nottfa  of 
Ireland,  which  was  granted  hy  King  Jamts  I.  to  the  City 
of  London,  and  not  divided  among  the  City  companies ; 
and  that  they  hold  the  same,  subject  to  certain  specific 
charges  (200/.  a  year  to  the  Governor  of  Culmore,  and 
362/.  to  the  Bishop  oi  Deny),  as  trustees  for  the  City 
companies,  who  contributed  to  the  Plantation.  The 
prayer  of  the  bill  was  grounded  on  that  allegation,  aud 
this  House  is  now  asked  to  declare  that  the  Society  are 
trustees  for  the  companies,  and  ought  to  render  to  them  an 
account  of  the  rents  and  profits  of  the  property.  The  Irith 
Society,  on  the  other  hand,  claim  a  right  to  apply  the  rents 
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plain  of  mismanagement  of  the  property^  of  misappli- 
cation of  the  rents,  and  they  refer  to  various  instances 
of  improper  expenditure. 

There  is  no  question  that  the  King's  object  in  making 
grants  of  the  escheated  lands  in  the  six  counties  of  UlsteVy 
to  his  English  and  Scottish  subjects,  was  an  object  of 
public  policy;  but  there  was  no  trust  or  condition 
of  any  sort  imposed  on  the  grantees,  beyond  the  specific 
conditions  expressed  in  the  ^^  Printed  Book,''  to  which  they 
were  all  bound  to  conform ;  and  it  is  equally  clear  that 
the  public  nature  of  the  object  which  the  King  had  in 
view,  applied  as  much  to  the  lands  that  were  granted  to 
private  undertakers  in  the  other  five  counties,  as  to  those 
which  were  granted  to  the  City  of  lyondon  in  the  county 
of  Londonderry.  But  it  is  not  even  suggested  that  any 
trust  was  imposed  on  the  lands  which  are  held  by  the  private 
settlers,  or  on  those  which  were  granted  to  the  City  of 
London^  and  are  now  held  by  the  companies  themselves : 
indeed  to  impose  any  undefined  trust  upon  them,  would 
defeat  the  King's  object,  because  no  one  would  undertake 
the  Plantation  on  such  terms.  The  Plantation  did  not 
proceed  so  rapidly  or  so  successfully  as  the  King  expected, 
and  therefore  he  was  more  inclined  to  hold  out  induce- 
ments to  undertakers,  than  to  discourage  them  by  subject- 
ing them  to  vague  conditions.  It  was  in  that  spirit  that  he 
proposed  the  ^^  Motives  and  Reasons  to  induce  the  City 
of  London  to  undertake  the  Plantation,"  giving  a  most 
flourishing  description  of  the  "  convenience,"  and  **  pro- 
ductions," and  ^^commodities"  of  the  country,  and  of  the 
extraordinary  "profits  the  City  would  make" — such  a 
description  as  a  party  anxious  to  induce  persons  to  em- 
bark in  the  speculation  was  likely  to  give.  Is  it  not  perfectly 
clear,  from  the  ^Trinted  Book,"  and  from  the  publication 
of  the  "  Motives  and  Reasons,"  that  the  King's  only  object 
was  to  get  persons  of  substance  from  England  and  Scot^ 
land  to  take  grants  of  the  vacant  lands  in  Ireland,  and 
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settle  upon  them  ?  There  is  not  one  word  in  these 
several  documente  importing  a  trust,  and  it  is  impossible 
to  guppose  his  Majesty  contemplated  any  public  trust  to 
be  annexed  to  these  grants  inconsistent  with  the  full  bene- 
ficial enjoyment  of  them. 

In  the  articles  of  the  28Ui  of  Januarj/,  1609,  which 
constitute  the  contract  between  the  King  and  the  City 
of  London,  there  is  no  clause  or  word  even  to  justify  the 
pretension  of  the  Irish  Society  to  an  unlimited  discretion 
in  the  application  of  the  income  of  the  part  of  the  Plan- 
tation, which  remained  under  their  management,  to  puUic 
or  charitable  purposes.  The  nature  of  the  original  pro- 
ject, and  the  mode  adopted  for  carrying  it  into  execution, 
by  means  of  private  enterprise  at  the  expense  of  indivi- 
duals, negative  the  existence  of  any  public  trust,  and  of 
any  obligation  whatever,  except  the  definite  obUgatious 
expressed  in  the  articles.  The  King's  object,  which  is 
admitted  to  have  been  the  public  good  and  the  benefit  of 
Ireland,  was  to  be  attained  by  the  taking  and  planting  of 
the  waste  lands  by  English  and  Scotch  adventurers ; 
there  is  nothing  in  the  articles  inconsistent  with  that 
coDclusion,  and  they  contain  no  stipulations  from  which, 
either  directly  or  by  just  inference,  any  obligation  arises 
to  apply  any  part  of  the  rents  and  profits  to  public  pur- 
poses.    With  the  exception  of  the  clause  relating  to  the 
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rentti  and  profits,  if  they  were  ever  specifically  liable  to 
the  performance  of  them,  have  long  ceased  to  be  so.  The 
charter  of  King  James  made  no  change  in  the  relation  of 
the  Crown  and  the  City  of  London,  in  regard  to  the  Plan- 
tation, or  the  beneficial  interest  therein :  It  did  not  intro- 
duce a  new  contract  or  arrangement  with  respect  to  the 
hereditaments  granted,  but  vras  a  performance,  in  part,  of  a 
subsisting  one:  It  contained  no  declaration  of  trust; 
nor,  with  the  exception  of  the  woods  before  mentioned, 
any  terms  at  all  inconsistent  with  the  freest  beneficial 
enjoyment. 

All  the  negotiations  respecting  the  settlement  of  the 
county  of  Londonderry  were  between  the  Crown  and  the 
Corporation  of  the  City  of  London,  which  corporation 
was,  at  that  time,  entirely  composed  of  persons  who  were 
members  of  the  great  Companies  of  the  City.    The  com- 
mon council  was  elected  by  the  liverymen  of  these  com- 
panies ;  the  electors  and  elected  were  members  of   the 
companies.    The  Corporation  of  the  City  represented  the 
companies  in  these  negotiations,  and  never  professed  or 
intended  to  advance  any  part  of  the  corporate  funds  for  the 
purposes  of  the  Plantation.    The  money  was  ail  advanced 
by  the  companies,  and  it  was  for  them  that  the  grant  of  the 
lands  was  taken  from  the  Crown  by  the  Corporation  of  ZrOit- 
don  to  the  Irisk  Society,  a  body  appointed  by  the  Corpora- 
tion for  the  management  of  the  undertaking.  Every  step  in 
the  progress  of  the  negotiations  was  communicated  to  the 
companies,  who  were  the  real  parties  represented  by  the 
Corporation.    That  is  made  quite  evident  by  the  proceed- 
ings at  the  court  of  aldermen,  at  which  the  King's  pro- 
posals were  read,  by  the  precepts  issued  by  those  courts 
to  the  several  companies,  and  by  the  consequential  acts 
of  the  companies.    The  articles  of  agreement  between  the 
King's  Privy  Council  and  the  Corporation  of  London, 
which  form  the  basis  of  the  grant,  make  no  mention  of 
any  such  body  as  the  Irish  Society ;  but  at  Courts  of  Com- 
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mon  Council  of  the  City,  it  was  resolved  that  the  Cily't 
part  of  the  Plantation  in  Ireland  should  be  managed  \j 
agents  of  the  City  in  London^  and  accordingly  a  conumt^ 
tee,  consisting  of  a  Governor,  Deputy  Governor,  and. 
twenty-four  Assistants  were  elected  for  that  purpose,  nl. 
they  were  afterwards,  on  the  suggestion  of  the  corporation^ 
oiLondcHj  incorporated  by  the  King's  charter.  They 
originally  appointed  at  a  Court  of  Common  Council, 
they  are  at  the  present  time  elected  annually  at  tha^ 
Court  by   the    citizens   of   Xoitdon,   being    themsdnm^ 
such  citizens,  and  members  also  of  the  various  City  Coo — 
panics.    They  were  and  are  the  agents  constituted  by  th^ 
City  for  the  more  convenient  management  of  the  propertjpr^ 
in  Ireland.     How  else  could  the  property  be  mamgcA 
before  it  was  divided  among  the  companies,  who  after  tb^ 
division  managed  their  respective  allotments    by  tbd^ 
respective  agents  ?     But  the  town  lands,  ferries,  ancS 
fisheries,  which  are  the  subject  of  this  suit,  not  being  din — 
sible,  continued  to  be  managed  by  the  Irish  Society  n^ 
the  agents  of  the  City,  and  for  the  benefit  of  the  Cit^ 
Companies,  subject  only  to  the  two  annual  paymentatc^ 
the  Bishop  of  Derry  and  Governor  of  Culmore. 

The  Irish  Society  never,  prior  to  the  filing  of  the  bil^^ 
in  this  case,  attempted  to  assert;  never  pretended tbi.^ 
they  were  not  trustees  for  the  City  Companies,  or  tba:^ 
they  had  any  right  paramount  to  them  in  the  property  if* 
their  hands,  and  although  they  were  constituted  a  per- — 
manent  body  to  manage  the  property  for  the  citizeos  m^^ 
London^  the  citizens  themselves  sometimes  gave  direction^ '* 
It  appears  that  at  a  Court  of  Common  Council,  held  tb^ 
14th  of  June^  1613,  it  "  was  thought  fit,  as  well  for  tk^ 
general  satisfaction  of  the  several  Companies  of  the  CitV 
who  have  undertaken  the  said  work,  as  for  other  aSain>' 
that  commissioners  should  be  sent  '^  to  take  an  exact 
view  and  account  of  the  Plantation,  and  of  all  works 
done  and  to  be  done,  and  of  all  disbursements  conceming 
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the  same,  as  also  to  judge,  control,  place  and  displacei  cor-- 
rect  and  direct  all  persons  employed  for  the  City^s  use,  dis- 
barsements,  and  service  in  and  about  the  Plantation"  (cQ. 
These  commissioners  in  their  report,  read  at  a  Court  of 
Common  Council  the  8th  of  November^  say  that  they  had 
let  the  fishings  for  three  years  for  866/.,  a  higher  value 
than  they  were  before  let  for,  and  then  they  recommend 
how  the  lands  should  be  divided  among  the  companies ; 
*^  but  for  the  city  of  Londonderry  and  the  4000  acres 
there,  and  the  town  of  Coleraine  and  the  3000  ap- 
pointed to  the  same,  the  ferries  and  the  fishings,  we  are 
of  opinion  that  a  division  cannot  be  fitly  made  of  them, 
but  the  rents  and  profits  of  ihem  may  be  divided,  and  go 
amongst  the  several  companies^"  Does  that  report, 
which  was  adopted  by  the  Corporation  of  London,  show 
that  the  undivided  property,  which  remained  in  the  hands 
of  the  Irish  Society,  was  held  by  them  as  trustees  for 
undefined  public  purposes,  and  not  for  the  benefit  of 
the  City  Companies  ?  No  trace  can  be  discovered  in  the 
articles  of  agreement,  or  in  the  charters,  of  any  distinction 
between  the  divided  and  undivided  lands;  if  there  is  a 
public  trust  imposed  on  one  portion  of  them,  it  must  be 
imposed  on  all.  The  Crown  granted  all  the  lands,  without 
any  declaration  of  trust,  to  the  Irish  Society^  and  the  Irish 
Society,  after  the  division  of  the  lands  was  made  at  a  Court 
of  Common  Council,  conveyed  the  several  allotments  to 
the  respective  companies,  who  had  just  then  got  a  licence 
from  the  Crown  to  hold  them  in  mortmain. 

In  the  arbitrary  proceedings  and  decree  of  the  Star 
Chamber,  in  1636,  there  is  not,  among  the  numerous 
charges  made,  any  allegation  that  any  portion  of  the  pro- 
perty granted  by  the  charter  to  the  City  of  London,  was 
subject  to  a  trust  to  the  Crown.  If  any  trust  for  the 
Crown  or  public   purposes   had   been  annexed    to  the 
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{d)  Vide  ante,  pp.  438,  439,  440. 
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grant,  vould  the  promoters  of  these  unjust  proceedings 
omit  to  allege  a  breach  of  the  trust  i  No  all^;atton  of  that 
kind  was  made.  The  sllegations  vere,  that  the  grant 
was  unduly  ohtained  from  the  Crown ;  that  for  more 
land  was  taken  by  the  City  than  the  Crown  intended 
to  grant ;  that  the  City  had  not  complied  with  the 
conditions  in  the  articles  of  agreement  between  the 
City  and  the  Commissioners  on  behalf  of  the  Privy  Com)- 
cil;  and  that  the  incorporation  uf  the  /mA  Society  was  in- 
serted in  the  charter  fraudulently,  without  any  mention 
being  made  of  them  in  the  articles.  The  City  excused 
themselves  by  asserting  that  they  bad  nothing  to  do  with 
the  Plantation;  that  they  had  been  acting  only  for  the 
companies ;  but  the  decree  held  them  to  be  fit  defendants 
for  that  the  contract  bad  l>een  made  with  them,  and  they 
were  in  fact  the  undertakers,  as  was  evidenced  by 
the  various  acts  of  their  Common  Couninls. 

In  a  petition  which  the  City  soon  afterwards  pre- 
sented to  the  King,  they  stated  that  his  royal  father  had 
incorporated  the  Irish  Sodety,  and  granted  to  that  coipo- 
ration  the  city  of  Itondonderry  and  other  lands,  "  which 
grant  was  in  trust  for  the  several  companies  of  Z/ondoM, 
and  the  particular  men  that  disbursed  the  monies  towards 
the  Plantation"  («).  Is  not  this  another  document  which 
entirely  negatives  the  pretences  now  set  up  by  the  Corpo> 
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therefore  prayed  to  be  allowed  to  elect  the  Society.  Now 
if  that  Society  had  been  constituted  as  trustees  for  the 
Crown  and  for  public  purposes,  would  the  petitioners 
omit  to  state  that  as  a  ground  for  keeping  up  the  Society  ? 
That  was  a  proper  opportunity  for  the  City  to  repre- 
sent that  the  Society  was  established,  not  to  hold  the 
lands  in  trust  for  the  City  companies,  but  for  seeing 
to  the  well  ordering  of  the  Plantation.  The  City  could 
not  truly  make  any  such  statement,  and  no  such  statement 
is  found  in  the  petition,  nor  in  any  of  the  various  pro- 
ceedings that  followed  for  the  restoration  of  the  charter 
and  of  the  property.  The  charter  of  Charles  the  Second 
created  no  new  purpose,  but  was  a  simple  restoration  of 
all  the  parties  to  the  situation  in  which  they  were  under 
the  former  charter. 

The  Irish  Society  have  also,  on  various  occasions, 
represented  themselves  to  be  trustees  of  the  property  for 
the  twelve  companies,  as  in  the  proceedings  in  the  Star 
Chamber  from  1631  to  1636;  in  the  proceedings  after- 
wards taken  for  restoration  of  the  charter ;  in  their  answer 
to  a  bill  filed  against  them  by  the  Bishop  of  Derry  in 
1683,  for  rent  of  his  fisheries,  and  in  cases  laid  before 
their  counsel  in  contests  with  the  Corporation  of  JLotidon^ 
and  with  several  other  parties  :  in  fact,  they  never  repre- 
sented the  contrary  until  this  suit  was  begun.  In  1689, 
after  the  memorable  siege  of  Derry ^  an  application  was 
made  to  the  Society  for  pecuniary  assistance  to  rebuild  the 
shattered  houses  of  that  city,  when  the  Society  answered 
that  they  had  always  distributed  their  revenues  to  the  twelve 
companies  of  JLondon  as  soon  as  the  same  were  received, 
and  being  then  out  of  cash,  they  were  not  able  to  grant 
the  assistance  that  was  asked ;  but  they  applied  to  the 
companies  for  an  advance  of  100/.  from  each,  and  the 
companies  complied.  Again,  in  1729,  there  being  great 
distress  in  the  north  of  Ireland^  the  Society  applied  to 
the  companies  for  separate  contributions  for  relief,  when 
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the  companies  agreed  that  the  Society  sbould  make  one 
contribution  for  all  the  companies.  Whenever  any  appli- 
cation of  those  revenues  was  to  be  made  to  charity  or  othei 
public  purposes,  a  distinct  communication  was  made  bj 
the  Society  to  the  companies,  because  the  Society,  thoo^ 
representing  the  companies  in  some  respects,  had  » 
authority  of  themselves  to  dispose  of  the  revenues,  ezoep) 
in  discharge  of  the  specific  burdens  charged  on  them. 

The  Irish  Society  have  never  claimed  to  be  benefidall; 
interested  in  this  property.  They  distinctly  state  in  theii 
answer  that  they  claim  no  beneficial  interest  in  it ;  thei 
admit  the  interests  of  the  City  companies  in  the  sorplni 
revenues  remaining,  after  the  application  of  such  portkxu 
of  them  as  they  consider  they  have  an  absolute  discretioi 
to  apply  to  prior  purposes — purposes  undefined  inamoont 
and  uncertain  in  object — and  the  Master  of  the  Rolls,  adopt* 
ing  their  views,  held  that  the  Court  had  no  jurisdiction  tt 
compel  them  to  account.  There  is  no  case  in  whid 
parties  admitted  to  be  cestuis  que  trusts  of  a  surplus  o: 
revenues,  which  are  administered  by  parties  who  adinr 
themselves  to  be  trustees,  have  had  their  bill,  calling  for  u 
account  of  the  surplus,  dismissed.  The  argument  of  tb 
Attorney  General  in  the  Court  below,  and  in  his  priotei 
case  here — that  the  appellants  have  no  interest  in  this 
property,  that  the  whole  annual  income  of  it  is  devoted  b] 
the  Royal  charters  to  public  purposes,  and  that  the  parti 
cipation  of  the  companies  in  it,  at  anytime,  wasrepugnaa' 
to  the  charters — is  consistent,  and  if  that  argument  eia 
be  maintained,  the  decree  is  perfectly  right;  but  tli« 
principle  of  that  argument  is  in  direct  opposition,  no 
only  to  the  admissions  of  the  parties  against  whom  tb* 
account  is  sought,  but  also  to  every  document  put  iM 
evidence  in  the  cause,  as  well  as  to  the  usage  which  pre- 
vailed from  the  earliest  time  to  the  latest. 

The  origin  of  the  Irish  Society  may  be  traced  to  thf 
report  of  the  four  citizens,  who,  upon  the  acceptance  of 
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the  King^s  propoBals  by  the  City  of  LondoUj  were  deputed 
to  view  the  district  for  plantation,  and  who  recom- 
mended in  their  report  that  the  undertaking  should  be 
managed  by  a  company,  constituted  in  London^  of  per- 
sons to  be  selected  by  the  City  for  the  purpose  (/).  They 
were  to  be  mere  agents  and  managers  for  the  City  and  the 
City  companies.  There  is  no  mention  of  the  Society  in 
the  articles  of  agreement  of  the  2dth  of  January j  1609, 
between  the  King  and  the  committees  of  the  City,  which 
formed  the  contract  between  the  Crown  and  the  compa- 
nies respecting  the  whole  work  of  plantation,  and  which 
have  never  been  altered  or  varied  in  any  material  part. 
They  contained  no  provision  for  the  constitution  of  the  Irish 
Society,  nor  any  stipulation  that  any  part  of  the  lands  for 
the  Plantation  should  be  vested  in  trustees  for  the  Crown 
for  indefinite  public  purposes,  nor  that  one  shilling  of  the 
revenues  thereof  should  be  directed  to  any  purpose  except 
such  as  were  stated  in  the  articles.  They  provided  for 
the  building  of  the  city  of  Derry  and  town  of  Coleraine, 
and  other  purposes,  for  which  the  sum  of  20,000/.  was  to 
be  advanced.  There  was  no  public  trust  affixed  to  the 
property,  which  was  the  subject  of  sale  on  one  side  and 
purchase  on  the  other,  upon  expressly  defined  conditions. 
At  a  Court  of  Common  Council,  held  two  days  after  the 
execution  of  the  articles,  it  was  resolved  to  appoint  a 
company  of  citizens  "  for  the  better  ordering,  directing, 
and  effecting  all  things  touching  the  Plantation .''  Hiat 
resolution  was  the  germ  of  the  Irish  Society.  The  Crown 
was  not  a  party  to  the  original  appointment  of  the  Society; 
the  City  of  London,  representing  the  several  companies, 
appointed  the  Society  out  of  the  members  of  the  com- 
panies to  act  for  the  companies  in  the  management  of 
their  property ;  and  that  that  was  the  object  for  which 
the  Society  was  constituted,  is  made  more  evident  by  the 
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Bct  of  Common  Council  of  the  14tb  oi  January,  16IOj 
which  gave  "  the  Governor,  Deputy,  and  AssiBtaDtu, 
heretofore  eBtabiiabed  by  act  uf  Common  Council  for  the 
intended  Plantation,  full  power  and  authority  to  let  all  the 
fisfaingB  specified  in  the  articles,  &c.,  for  the  term  of  seven 
years,  for  such  rent  as  they  in  their  diiicretion  shall  think 
fit  and  convenient  for  the  most  benefit  and  profits  of  this 
City"  [g).  The  same  Court  of  Common  Council  ordered 
precepts  to  be  sent  to  the  several  companies  of  the  City, 
to  require  them  "  to  advise  ^mong  themselves  whether  they 
would  agree  tu  accept  lands  in  lieu  of  monies  disbursed, 
or  to  be  disbursed,  by  them  on  tbe  PlantaUon,  and  so  to 
build  and  plant  the  same  at  their  own  coat,  or  else  whe- 
ther they  would  refer  the  letting  of  the  lands  and  tbe 
management  of  tbe  whole  business  to  the  said  Society  V 
The  precepts  that  were  issued  to  tbe  companies,  in  pur- 
suance of  that  order,  informed  the  companies  that  whether 
tbey  accepted  the  offer  of  the  lands  or  nut,  they  should 
"  still  pay  their  proportion  of  the  charge  of  the  buildings, 
fortifications  and  freeing  of  titles"  (the  purposes  for  which 
the 20,000/.  were  to  be  advanced),  "and  also  that,  even 
though  they  should  accept  the  lands,  tbey  should  likewise 
be  still  partakers  of  all  tbe  benefits  of  the  fishings,  with 
the  profits  of  the  towns,  and  other  immunities  what- 
soever" (A). 
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with  the  Crown  that  they  were  to  be  vested  in  the  Society 
in  trust  for  public  purposes. 

With  respect  to  any  claim  on  the  part  of  the  City  of 
London^  there  are  frequent  declarations  by  the  City  that 
the  entire  and  absolute  beneficial  interest,  not  only  in  the 
several  proportions  conveyed  to  the  companies,  but  in  the 
ferries,  fisheries,  and  town  lands  belonged  to  the  com- 
panies. These  declarations  were  made  under  such  circum- 
stances as  not  to  import  a  gift,  and  they  are  founded  upon 
tlie  fact,  that  the  whole  of  the  contributions  for  the  pur- 
chase and  establishment  of  the  Plantation  were  drawn 
from  the  companies ;  nor  are  these  declarations  confined 
to  a  period  or  to  circumstances  of  pressure  and  difficuty, 
when  the  City  of  London  might  be  anxious,  by  disclaim- 
ing all  interest,  to  escape  from  the  responsibilities  of  the 
undertaking,  but  they  were  made  invariably,  and'  at  all 
times.  The  interference  of  the  City  of  London  at  the 
outset  with  the  works  and  establishment  of  the  Plantation, 
is  to  be  referred  to  their  liabilities  as  the  nominal  con- 
tractors with  the  King,  to  their  substantially  representing 
the  interests  of  the  companies,  and  to  the  facilities 
afforded  by  the  constitution  of  the  Corporation  of  the 
City  of  London^  for  superintending  and  directing  the 
execution  of  the  work. 

The  alleged  public  or  charitable  trust,  according  to  the 
representation  of  its  character  by  all  the  respondents,  and 
according  to  the  proof  of  it  afforded  by  those  acts  of 
charity  and  bounty  on  the  part  of  the  Irish  Society,  on 
which  the  respondents  rely,  is  such  a  trust  as  cannot  be 
executed  or  recognized  by  a  Court  of  Equity :  it  is  uncer- 
tain and  indefinite  in  its  objects  and  subject,  and  is  there- 
fore ineffectual  and  nugatory.  And  it  not  being  denied 
that  the  companies  are  entitled  to  the  surplus  rents  and 
profits,  their  right  to  the  whole  is  the  necessary  conse- 
quence of  the  failure  of  the  alleged  trust. 

But  even  assuming  that  the  Irish  Society,  with  no 
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other  rule  or  restraint  than  its  own  ditcretiony  it  entitled 
to  apply  any  part  of  the  rents  and  profits  of  the  heredita- 
ments in  question  to  public  or  charitable  purposes,  yet 
the  appellants,  as  one  of  the  parties  to  whom,  exroiieem, 
the  surplus  belongs,  are  entitled  to  inquire  into  the  ^»pli- 
cation  of  the  rents  and  profits,  and  to  have  a  remedy  for 
plain  breaches  of  trust.    In  this  respect  the  appellants  lie 
at  least  entitled  upon  their  bill  and  the  evidence  in  tk 
cause  to  a  decree  for  an  account  of  the  receipts  and  pif- 
ments  of  the  Irish  Society,  upon  which  many  Henu  d 
expenditure,  involving  breaches  of  trust,  would  be  dii- 
allowed.    To  obtain  this  relief  the  appeUants  oonceife 
that  they  have  not  mistaken  the  jurisdiction  to  whick 
they  ought  to  resort.    The  visitatorial  jurisdiction  (if  anj) 
conferred  by  the  charter  on  the  City  of  Limdon,  is  not  u 
adequate  or  appropriate  jurisdiction  for  the  matter  com* 
plained  of ;  and  if  the  City  of  London  has  a  competency 
in  point  of  jurisdiction,  it  can  neither  afford  an  efiiectml 
remedy  for  the  past,   nor  a  reasonable   security  agaioit 
future  abuses  in  the  application  of  the  funds  in  question. 
With  the  exception  of  the  visitatorial  jurisdiction  of  the 
City  of  London,  which  cannot  oust  the  general  juri8di^ 
tion  of  the  Superior  Courts,  and  the  competency  of  wimi 
the  appellants  deny,  there  is  no  tribunal  but  the  Court  d 
Chancery  which  can  adjudicate  upon  the  various  questiooi 
of  property  and  trust  in  issue  in  this  suit,  or  wbidi  is 
capable  of  affording  to  the  appellants  the  due  measure  d 
redress.    The  Society  refused,  in   ISIJ^  to  render  my 
account  to  the  City  of  London.    That  appears  from  the 
opinions  of  counsel  before  whom  they  laid  cases — which 
are  not  produced  in  the  cause — but  the  opinions  were  to 
the  effect,  that  they  were  trustees  for  the  twelve  City  com- 
panies, and  liable  to  account  to  them,  but  that  they  wereaol 
trustees  for  the  Corporation  of  the  City.     Whether  these 
opinions  were  right  or  wrong,  they  were  founded  on  the 
facts  comprised  in  the  cases  submitted  by  the  Society  to 
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their  coansel.  In  1828  and  in  1830,  they  refused  ac- 
counts demanded  by  the  companies.  The  Master  of  the 
Rolls  did  not,  in  his  judgment,  satisfactorily  deal  with  the 
uninterrupted  series  of  admissions  of  trust  by  the  Society, 
from  the  first  institution  of  that  Society  down  to  the  year 
1838.  His  Lordship  attached  no  weight  at  all  to  the 
admissions  made  in  the  early  existence  of  the  Society,  and 
in  the  struggles  with  the  Crown  from  1632  to  1641 ;  and 
he  held  that  the  admissions  made  subsequently  were  made 
by  the  Society  under  a  mistaken  apprehension  of  their 
position ;  but  his  Lordship  did  not  point  out  any  mistake. 
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Sir  TTiomas  Wilde  and  Mr.  Kindersley  (with  whom 
was  Mr.  W.  P.  Wood)  for  the  respondents  : 

The  important  question  in  this  case  is — as  Lord  Cotf  en- 
ham  stated  it  on  the  motion  for  a  receiver  (t) — **  Whether 
upon  the  settlement  made  in  the  North  of  Ireland  by 
irirtue  of  the  charter  of  King  James  I.,  under  which  the 
towns  ot  Londonderry  and  Coleraine  were  founded,  and 
a  large  tract  of  country  granted  by  the  Crown  to  the  City 
of  London^  or  to  the  Irish  Society,  or  to  the  twelve  com- 
panies, the  terms  of  the  grant  simply  constituted  the  Irish 
Society  ordinary  trustees  for  the  benefit  of  the  companies ; 
or  whether  the  grant  was  not  coupled  with  certain  public 
purposes  and  trusts,  independently  of  the  private  benefit 
of  the  companies  ?"  That  is  the  question  raised  upon  the 
pleadings  in  the  cause,  and  now  submitted  to  the  decision 
of  this  House. 

The  charter,  by  which  the  lands  were  granted,  incor- 
porated the  Irish  Society  '^  for  the  better  ordering,  direct- 
ing, and  governing  all  and  all  manner  of  things  for  and 
concerning  the  City  and  citizens  of  Londonderry ^  and  the 
county  of  Londonderry ^  and  the  Plantation  to  be  made 
within  the  said  city  and  county,  and  other  businesses 
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tS45.        bdonging  to  the  aame."     The  lands  that  were  so  granted 
^pr^         were  soon  afterwards  conveyed  by  the  /ruA  Soriety  to  the 
KxiMMiM*    twelve  companies  of  London,  except  the  town  lands  eon- 
"'^If        Dected  with  Londonderry  and  Coleramey  and  tbey,  toge- 
Tha        ther  with  the  feniea  and  isheries  on  the  tifeii  Bann  and 
SociiTT      Lough  Foyle,  were  retuned  in  the  possesrion  of  the  Iritk 
aad  olhen.    Society,  as  they  all^e,  and  as  the  charter  of  Charia  R. 
recognises,  "for  defraying  the  expences  of  the  general 
management  andoperaUon  of  the  Plantation."  TbeSodety 
have  been  in  possesuon  of  the  reserved   property  now 
for  about  two  hundred  and  twenty  years,  except  tlie  short 
interrnption  caused  by  the  arbitrary  jndgment  of  the  Star 
Chamber;  and  this  is  the  first  attempt  on  the  part  of  the 
companies  to  interfere  with  their  possession,  or  with  their 
administration  of  the  rents  and  profits,  which,  from  l>eing 
very  limited  at  first,  now,  in  consequence  of  their  manage- 
ment, average  8000/,  a  year. 

The  case  attempted  to  be  made  by  the  appellants  for 
themselves  and  the  other  companies  is,  that  in  the  agree- 
ment for  the  grant  of  the  lands  forming  the  Plantation, 
entered  into  between  the  King  and  the  Corporation  of 
London,  that  corporation,  b«ng  composed  of  members  of 
the  several  companieB,  represented  those  companies,  and 
acted  only  as  their  agents  in  the  agreement  and  in  the  other 
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nient  management  of  the  property  for  the  companies,  and 
not  for  any  public  purpose;  that  when  the  lands  were 
divided  among  the  companies,  the  town  lands,  ferries,  and 
fisheries  not  being  capable  of  division,  were  retained  by 
the  Society  to  be  managed  by  them  as  agents  and  trustees 
for  the  companies,  and  that  accordingly  the  Society,  in 
and  from  the  year  1623,  paid  over  the  net  profits  of  that 
property  to  the  twelve  companies  in  equal  shares,  and 
never  exercised  any  right  or  discretion,  and  never,  until 
very  lately,  set  up  any  claim  of  right  to  apply  any  part  of 
their  rents  to  public  or  charitable  purposes  in  the  county 
or  City  of  Londonderry^  or  elsewhere.  These  are  the 
allegations  and  charges  in  the  bill,  and  they  constitute 
the  grounds  and  substance  of  the  arguments  for  the  appel* 
lants  in  the  Rolls  Court,  as  well  as  at  this  Bar. 

The  Irish  Society,  on  the  other  hand — claiming  no 
beneficial  interest  whatever  in  this  property— -insist  that  by 
the  charters  the  rents  and  profits  are  applicable,  in  the 
first  instance,  to  the  furtherance  of  the  general  objects  of 
the  Plantation,  under  their  supervision  and  at  their  sole 
discretion,  and  that  the  companies  have  no  right  to 
demand  a  division  of  any  part  of  them  among  themselves. 
The  Society  deny  that  the  Corporation  of  Ijondon  repre- 
sented the  companies,  or  acted  as  their  agents  in  the  transac- 
tions with  the  Crown  respecting  the  Plantation ;  on  the 
contrary,  they  allege  that  the  Court  of  Common  Council  of 
London  on  that  occasion  exercised  a  sovereign  power  over 
the  companies ;  that  a  Committee  of  that  Court  on  behalf 
of  the  Corporation  of  London^  and  not  of  the  (Companies, 
entered  into  the  articles  with  King  Jamesy  and  undertook 
the  Plantation  in  furtherance  of  his  Majesty's  intentions, 
as  set  forth  in  the  ^^  Printed  Book ;''  that,  in  order  to  raise 
the  money  required  for  the  purpose,  the  Court  of  Com- 
mon Council  exercised  their  power,  (which  was  not  then 
disputed,)  of  taxing  the  citizens  of  London^  for  purposes 
alleged  to  be  beneficial  to  the  city ;    that  the  mode  of 
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''4db  cases  in  thb  house  of  lords. 

1845.         tazaUoD  was  by  precepts  addressed  by  the  Zxird  Mayor  to 
^^         the  wardens  of  the  respective  cotupanies,   commanding 
Skimnibs'     them  to  call  their  companies  together,  and  to  raise  given 
p_  sums  proportioned  to  the  whole  amount  to  be  raised,  ac- 

Tlw  cording  to  an  assessment  called  the  corn-rate,  by  which 

SooHn  the  companies  were  compellable  to  furnish  agivenqnantity 
«iid  othon.  of  gofo  to  the  City  granaries,  and  the  monies  were  raised 
in  each  company  by  the  poll ;  that  the  monies  thus  raised 
were  applied,  at  first  by  the  Court  of  Common  Council, 
«nd  Afterwards  by  a  Committee  of  that  Court,  (forming  the 
germ  of  the  Irith  Society,)  without  any  reference  to  the 
■companies ;  that  subsequently  the'  Court  of  Common 
•Coonctl  proposed  to  the  eompantes,  that  they  tbemselvefi 
should  undertake  the  planUng  of  all  the  lands,  except  the 
town  lands  (which,  together  with  the  ferries  and  fisheries, 
the  City  of  Loadmt  reserved  for  the  general  purposes  of  the 
Plantation),  and  should  receive  grants  in  severalty  of  the 
undertaken  lands,  and  also  eo  much  (if  any)  of  the  aurplns 
profits  of  the  reserved  property  as  the  City,  after  {wovidit^ 
for  the  general  operation  of  the  Plantation,  might  in  thrir 
discretion  think  fit  to  distribute  among  them,  as  a  com- 
pensation for  iJie  monies  raised  by  taxation;  that  this 
proposal  was  ultimately  acceded  to,  and  the  Court  of 
Common  Council  then  took  upon  itself  to  divide,  with  thf 
before-mentioned  reservations,  the  whole  of  the  property 
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in  mortmaiD,  they  were  expresdy  authorised  tOigtant  to 
the  companies  such  part  of  the  lands  granted  to  them  ^  as 
they  should  think  fit,'^  and  in  the  conveyances  which  th^ 
made  to  the  companies,  they  reserved  to  themsdves  quit 
rents,  timber,  and  the  right  of  hawking,  hunting,  fishing, 
and  fowling;  that  in  the  year  1623,  and  subsequaitly, 
whenever  the  profits  of  the  town  lands,  ferric,  and 
fiaheiies,  and  the  other  res^vations  were  -more  than 
sufficient  for  carrying  on. the  general  c^ration'  of  the 
Plantation,  the  Society,  following  up  the  oipginal  proposal 
of  the  Court  of  Common  Council,  divided  the  greater  part 
of  the  surplus  amongst  the  twelve  companies,  but  except 
as  to  such  surplus,  they  deny  that  they  are  trustees  for 
the  companies,  being  in  the  first  place  trustees  for  general 
pubUckpiirposes,  provided  for  by  the  charters  of  Jame$  I.. 
and  'ff  Charles  II.,  including  divers  public  ohaaties,  the 
pjx)motion  of  the  Protestant  religion  in  the  plantation,  the 
pfolection  and  defence  of  the  settlement,  the  advancement 
of  the  trade  and  commerce,  and  general  welfare  thereof • 
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It  ;is  admitted  by  all  parties  that  King  Jame»  had  by 
this  Plantation  intended  to  effect  a  great  public  object.^ 
Was  that  object  limited  to  certain  definite  purposes,  which 
could  be  accomplished  within  a  given  time,  or  did  it 
embrace  the  permanent  management,  government,  and 
prosperity  of  the  district,  to  which  the  King's  charter 
applied,^  by  giving  to  the  Insh  Society  power  to  apply  at 
their  discretion  the  proceeds  of  parts  of  the  Plantation  for 
promoting  those  purposes  from  time  to  time,  as  the 
necessity  and  opportunity  for  doing  so  might  arise  ?  It 
is  also  admitted  that  the  Irish  Society  was  created  with 
the  intention  that  it  should  be  a  permanent  body,  with 
duties,  not  of  a  temporary,  but  of  a  permanent  nature,  to  be 
performed.  And  although  the  appellants'  bill  and  their 
motion  in  Chancery,  proposed  to  discharge  the  Society 
and  transfer  the  property  in  question  from  them  to  other 
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tnisteeB,  tbe  appellaota  now  admit  that  the  Society's  pos- 
BCBiiioD  caoDOt  be  disturbed,  nor  partition  made  of  the 
property  among  the  companies.  These  are  important 
admissions,  and  inconsistent  with  tbe  argument  that  tbe 
property  is  not  subject  to  any  public  trust. 

It  has  been  inferred  that  because  the  charters  in  this 
case  contain  no  express  covenant  or  declaration  of  trust, 
none  is  created ;  but  if  the  Crown's  object  in  making 
a  grant  be  apparent  in  the  charter,  though  not  expressly 
stated,  the  acceptance  of  it  creates  an  obligation  on  the 
grantee  to  perform  the  object }  Bret  v.  Cumberland  {J) ; 
7?l«  Mm/or  of  Lyme  Regis  v.  Henley  {k).  And  so  the 
acceptance  of  the  grant  of  those  lands  for  plantation  in 
the  north  of  Ireland  was,  without  any  express  core- 
nant,  subject  to  the  duties  of  building,  and  otiierwise 
improving  the  towns,  and  promoUng  the  other  objects 
contemplated  by  the  King  for  the  benefit  of  the  country, 
and  which  appeared  in  *'  the  Collection  of  Ordere  and 
Conditions,"  published  by  his  Majesty's  order. 

The  Irish  Society  hare  always  professed  themselves  to 
be  trustees,  not  always  legally  and  aptly  expressing  the 
nature  of  their  position,  but  honestly  declaring  that  they 
claimed  no  personal  benefit  from  the  property  under  thur 
management,  but  that  they  were  bound  under  the  charters 
which  created  them  to  effect  the  purposes  for  which  the 
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into  the  consideration  of  the  admissions  made  by  the  Irish 
Society  and  the  City  of  London^  during  the  proceedings  in 
the  Star  Chamber,  and  afterwards  in  their  application  to 
the  King  and  House  of  Commons.  His  Lordship  did 
consider  them,  but  did  not  deem  them  entitled  to  any 
weight  under  the  circumstances.  Admissioiis  of  trust 
made  by  the  Irish  Society  in  past  times,  under  different 
circumstances  and  when  diffbrenUy  constituted,  cannot  be 
held  to  bind  the  present  Society,  nor  are  they  to  be  affected 
by  any  admissions  of  the  Corporation  of  London :  they 
are  distinct  bodies.  Admissions  by  individuals  in  a- 
private  capacity  are  properly  held  to  estop  them,  but  that 
rule  does  not  affect  public  bodies  in  the  discharge  of 
public  duties.  Why  should  admissions  of  the  Irish 
Society,  formerly  or  now,  affect  or  diminish  the  rights  or 
interest  of  the  people  settled  on  the  Plantation  in  Ulster, 
in  the  preservation  of  the  funds  intended  for  their  benefit  ? 
Why  should  the  Society  be  held  to  admit  away  the  duties, 
which  upon  their  creation  the  Crown  imposed  on  them, 
or  the  right  of  the  Attorney  General  to  call  on  them  to 
effect  the  objects  of  the  charter  ? 

It  was  the  King's  original  intention  to  grant  the 
escheated  lands  in  Ulster  to  the  Corporation  of  the  City 
of  London;  but  the  Common  Council  having  found  it 
convenient  to  continue  the  Committee  of  its  own  mem- 
bers, consisting  of  a  Governor,  Deputy,  and  twenty-four 
assistants,  for  discharging  the  duties  connected  with  the 
proposed  grant,  also  judged  it  convenient  to  have  the 
grant  made  by  the  King  to  that  Committee,  and  to  have 
them  created  a  permanent  body,  for  the  purpose  of  effect- 
ing all  the  purposes  of  the  grant.  But  still  the  Society 
was  a  distinct  body  from  the  Corporation  of  London,  in 
respect  of  the  performance  of  the  duties  imposed  by  the 
charter,  and  was  wholly  independent  of  the  City  Com^ 
panics. 
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It  faaabeen  ui^^  frequently  in  the  coune  of  the  laga- 
ment  for  the  appellants,  that  the  money  raised  iu  the 
City,  for  tiie  purposes  of  the  Plantation,  was  contributed 
by  the  cotupaoies,  and  that  tiiey  were  voluntary  under- 
takers ;.  titat  in  fact  they  were  purchasers.  Bat  tbey  did 
not  oontribute  one  shilling  ^m  their  corporate  funds, 
and  otiwn.  indeed,  they  declined  altogether  to  undertake  the  PlanU- 
tion ;  the  money  was  all  contributed  by  indiridual  mem- 
bers, being  raised  by  a  tax  on  tbe  poll,  under  the 
compulsory  power  of  the  dty,  without  glring  a  voice  even 
in  tbe  matter  to  the  (Kimpanies,  who  were  mere  instruments 
for  raising  the  money,  under  precepts  issued  to  them  from 
the  City  authorities.  The  companies  were  referred  to  as 
the  machinery  for  raising  the  money  from  the  individnals. 
The  "  viewers"  suggested  in  their  report  that  for  raising 
the  money,  the  fitest  course  was  "  by  way  of  companies, 
and  in  companies  by  the  poll,  according  to  the  rate  of  com 
set  on  every  company ;  but  some  of  tbe  inferior  com* 
panies  were  thought  fit  to  be  spared,  yet  such  as  were 
koown  to  be  able  men  in  those  companies,  to  be  set  pro* 
portionably  with  men  of  like  ability  on  other  companies." 
In  that  manner  the  130,000/.  expended  on  the  Plantation, 
were  rused,  under  the  compulsory  authority  of  tbe  Com- 
mon Council.  The  companies  were  not  known  to  the 
Crown  in  the  matter,  until  the  licences  to  hold  in 
Ik'dfur.     And  vet,  aithough  tli. 
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certain  oamber  of  booses  in  Londonderry  wndColerainef 
and  that  4000  acres  and  3000  acres  of  lands  adjacent  to  these 
towns  should  be  laid  to  them  respectively,  it  was  stipulated 
that  '^the  rest  of  the  territory,  estimated  at  12,000  acres 
(a  mistake  for  20,000}  more  or  less,  to  be  ucdwtaken  hy 
the  city,  should  be  cleared  of  all  particular  interests."    In 
the  articles,  therefore,  a  clear  distinction  is  made  between 
the  town  lands  (the  7000  acres),  and  ^^  the  rest  of  the 
territory  to  be  undertaken,''   A  like  distinction  is  pointed 
at  in  ''the  Motives  and  Reasons''  previously- addressed  to 
the  city.    It  is  obvious  that  it  was  not  intended  that  the 
7000  acres  were  to  be  .granted  out  to  undettakers,  but 
were  de3tined  for  other  purposes,  which  are  indicated  in 
that  part  of  the  charter,  which  authorised  the  Irish  Society 
to  hold  courts  for  conducting  the  business  of  the  Planta- 
tion.    The  tenures  also  were  different,  the  towns  and 
town  lands  (the  7000  acres)  having  been  granted  to  be 
held  "  in  free  burgage,"  and  "  the  rest  in  free  •  and  com- 
mon socage."    There  were  certain  permanent  objects  to 
be  carried  into  effect,  essential  to  the  prosperity  of  the 
undertaking,  and  the  town  lands  were  destined  to  supply 
funds  for  these  objects,   such  as   building   town-halls, 
bridges,   churches,  and  schools,  where  they  should  be 
required,  and  these  would  be  purposes  benefiicial  to  the 
whole  of  the  undertakers  in  different  degrees,  withoiR  any 
participation  in  the  funds,  unless  a  surplus  remained  after 
the  general  objects  had  been  carried  into  effect. 

It  was  argued  for  the  appellants,  that  the  town  lands, 
ferries,  and  fisheries,  remained  in  the  possession  of  the 
Irish  Society,  because  they  could  not  be  easily  divided 
among  the  companies.  That  was  the  construction  put  on 
the  words  in  the  report  of  the  commissioners,  that  a 
division  '^  could  noisily  be  made  of  them  ;*'  but  the  words 
of  recital  in  the  charter  of  Charles^  now  the  operative 
charter,  were,  "  could  not  properly  be  made."  The 
words,  whether  "  fitly"  or  *^  properly,"  did  not  imply  any 
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phyBical  difficulty  in  dmding  the  lands  at  least ;  but  the  true 
constnicUonu  that  they  were  uerer  intended  to  be  divided 
among  the  companies.  They  were  reserved  to  the  Irith 
Society,  for  de&aying  the  expences  of  the  general  opera- 
tions of  the  Plantation.  The  Society  were  for  that  pur- 
pose fn«ated  public  officers,  with  public  duties,  accountable 
to  the  Crown  for  the  proper  discfaai^  of  those  duties,  and 
□ot  at  all  responsible  as  agents,  or  trustees,  to  the  com- 
panies. Those  duties  so  imposed  on  the  Society  are  of  so 
general  and  indeGnite  a  nature,  that  no  Court  could 
enforce  the  performance  of  them,  the  Society  being 
expressly  authorized  in  the  words  of  the  charter  of  Charles, 
**to  order  and  (Urect  all  and  singular  things,  which,  for  or 
concerning  the  Plantation,  supply,  establisbment,  eon- 
tinuation,  and  government  of  the  said  city  (Londonderry), 
and  of  all  the  lands  and  tenements  in  these  presents  men- 
tioned to  be  granted,  shall  seem  to  be  most  profitable  and 
expedient." 

There  has  been  a  uniform  course  of  deaUng  with  this 
property  for  more  than  two  hundred  years,  on  the  sup- 
position that  it  was  held  by  the  Sodety,  subject  primarily, 
after  payment  of  certain  annuities  and  the  expences  of 
management,  to  a  trust  for  permanent  public  purposes 
beneficial  to  the  whole  of  the  inhabitants  of  the  Plantation, 
and  the  general  improvement  of  the  county  of  liondon- 
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over  part  of  the  surplus  rents  from  time  to  time  to  the 
twelve  companies  in  round  sums ;  and  no  company  up  to 
the  time  of  filing  the  present  bill^  questioned  the  exercise 
of  their  discretion.  It  is  not  of  any  importance  to  the 
great  question  or  merits  of  the  cause^  to  offer  any  argu- 
ment, or  enter  into  any  detail  or  justification  of  the  alleged 
extravagant  expenditure  pointed  out  by  the  appellants  in 
the  accounts.  It  is  with  confidence  submitted  that  this 
House  will  come  to  the  same  conclusion  as  the  Master  of 
the  Rolls  did^  viz.,  that  the  Irish  Society  are  not  trustees^ 
in  the  ordinary  sense,  for  the  companies  of  LfOndon  ;  that 
the  grant  of  this  property  was  coupled  with  certain 
public  purposes  and  public  trusts,  independently  of  the 
private  benefit  of  the  companies ;  and  that  these  public 
purposes  are  entirely  in  the  discretion  of  the  Society, 
subject  of  course  to  be  restrained  by  the  officers  of  the 
Crown. 
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Sir  Charles  Wetherell  (with  whom  were  Mr.  Law^  the 
recorder,  and  Mr.  Randell)  was  heard  for  the  respon- 
dents, the  Corporation  of  the  City  of  London.  He  urged 
statements  and  arguments  similar  to  those  that  were 
before  urged  on  behalf  of  the  Irish  Society  by  their 
counsel*  He  next  proceeded  to  show  that  the  City  of  Lon- 
ilofi  stood  in  a  character,  as  to  the  property  in  question, 
in  many  respects  distinct  from  the  Irish  Society;  the 
City  being,  in  its  corporate  capacity,  invested  under  the 
charters  of  James  and  Charles  with  a  peculiar  jurisdic- 
tion as  supreme  governors  and  visitors  of  the  Plantation, 
for  the  general  benefits  of  the  Plantation.  The  conduct 
and  proceedings  of  the  Irish  Society,  who  were,  by  the  royal 
charters,  made  the  managers  and  directors  of  the  Planta- 
tion, are  thereby  subject  to  be  visited,  corrected,  and 
regulated  by  the  Corporation  of  London,  whenever  occa- 
sion required  their  interference.  The  appellants'  com- 
plaint, if  well  founded,  would  be  a  subject  for  that 
visitatorial  jurisdiction ;  and  not  for  a  bill  in  a  Court  of 
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Equity:  Attorney  Qmefol  y.  midUton{]t)i  AUanmf 
General  v.  The  Foundling  HoepUt^  (m)  $  f^pwiiiw  ▼. 
Tie  Corporation  qf  JfQrpeik{M}i .  Bdem  Wi  Foeier{o)i 
Attorney  General  v.  Dixie  (p)  ;  Tke  Kmg  ▼.  SU  Coike- 
rine'i  Hall  {4)9  Attorney  General  t.  Earl  ef  damn- 
don  (r) ;  Ex  parte  Berkhdmeiead  FVee  Sckooi  (•)•  Hie 
appellaata  had  not  made  oat  any  caae  tD  diew  that  the 
Corporation  of  Xoaciptt. ought. to  be  deprived  of  their 
controlling  power  as  viaitoni  of  the  Irisk  Society,  or  diat 
the  visitorial  power  of  the  Corporation  was  insufiunenti  or 
that  the  exercise  of  it  in  this  case  was  neoeaaaiy. 

But  supposing  a  Court  of  Equity  to  be  the  proper  Tri- 
bunal to  resort  to  in  this  case,  he  submitted  that  the  smt 
was  defectire  for  want  of  parties,  inasmuch  as  all  the  in* 
habitants  of  the  county  and  dty  of  lAmdonderry  woe 
interested  in  the  application  of  the  funds. 

Mr.  Ihviss  (with  whom  was  Mr.  Wray)  was  heard  on 
behalf  of  the  respondent,  the  Attorney  General.  He  alto 
maintained  the  claims  asserted  by  the  Irish  Society,  and 
submitted  that  the  Court  of  Chancery  had  no  jurisdictioD 
to  grant  such  relief  against  the  Crown,  or  the  Attomej 
General  representing  the  Crown,  or  against  the  other 
respondents,  as  was  prayed  by  the  appellants*  bills.  He 
also  objected  to  the  frame  of  the  suit,  which  consisted  of 
a  bill  and  supplemental  bill«  and  to  the  latter  only  was 
the  Attorney  General  made  defendant. 

The  Solicitor  General  replied. 


Aujlfutt  8. 


The  Lord  Chancellor. — It  is  not  necessary  in  this 
that  I  should  enter  into  a  detailed  statement  of  all  tpl)^ 
facts  referred  to  in  the  printed  cases,  which  w^re  laid  up^''' 


(0  2  Ves.,  Sen.  327. 
(m)  2  Ves.,  Jun.  42. 
(s)  Duke's  Oh.  Uses,  c  6. 
(0)  2  P.  Wm.  326. 


{p)  13  Ves.  519. 
iq)  4  T.  Rep.  233. 
(r)  17  Ves.  498. 
(«)  2  Ves.  &  B.  134. 
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your  Lordships'  table ;  because  they  are  sufficiently  set 
forth  in  Mr.  Beavan*s  report  of  the  judgment  of  the 
Master  of  the  Rolls.  I  shall  confine  myself,  therefore, 
merely  to  stating  such  facts  and  circumstances  as  appear 
to  me  to  be  necessary  for  the  purpose  of  explaining  the 
opinion  which  I  have  formed  upon  the  case. 

It  appears  that  in  the  early  part  of  the  reign  of  King 
Jame%  the  First,  in  consequence  of  the  attainders  occa- 
sioned by  the  tben  recent  rebellion,  a  very  large  tract  of 
country,  consisting  of  several  counties  in  th6  north  of 
Ireland,  became  vested  in  the  Crown.  The  King  was 
desirous  of  settling  those  lands  with  his  British  and 
Scottish  subjects,  and  establishing  the  Protestant  religion 
in  that  district.  For  that  purpose  he  proposed  assigning 
grants  of  lands  to  persons  who  were  willing  to  accept 
them,  on  certain  terms  and  conditions.  Those  terms  and 
conditions  are  fully  set  forth  and  explained  in  a  book, 
which  has  been  known  in  the  course  of  these  discussions 
by  the  name  of  '^  the  Printed  Book/'  Great  detail  is  there 
entered  into  as  to  what  was  expected  to  be  done  by  the 
settlers  with  respect  to  the  houses  they  were  to  build, 
the  nature  of  their  erections,  the  tenants  that  they  were 
to  establish,  churches  that  were  to  be  built,  the  fortifica- 
tions that  were  to  be  constructed,  and  other  objects  with 
reference  to  the  settlements. 
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It  occurred  to  the  King  that  it  would  be  extremely 
desirable  to  engage  the  City  of  London  in  this  under* 
taking,  on  account  of  the  influence  and  wealth  of  that 
corporation;  and  negociations  for  that  purpose  were 
opened  between  the  Privy  Council  and  the  Corporation  of 
London.  Those  negociations  were  carried  on  for  a  con- 
siderable period  of  time,  and  at  last  terminated  in  certain 
articles  of  agreement.  By  those  articles  of  agreement,  it 
was  stipulated,  on  the  part  of  the  Crown,  that  the  city  of 
Derry^  or  the  site  of  the  city  of  Derry^  with  4000  acres  of 
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land  contiguous  to  it,  ttie  town  of  Coleraine  with  3000 
acres  of  land  contiguoas  to  that  town,  and  an  intervening 
diatrict  between  the  river  of  Deny  {Lough  Foyle)  and 
the  river  Btmn,  conttuning  about  20,000  acres,  should  be 
ccHiveyed  by  charter  to  the  Corporation  of  London.  They 
were  also  in  addition  to  have  certain  fishings — the  fishings 
of  l/ough  Fmfle  near  the  city  of  Derry,  and  the  fishings 
of  the  river  Barm.  They  were  also  to  have  Admiralty 
rights  along  the  whole  range  of  the  coast,  with  certain 
other  privileges  of  customs  for  a  period  of  ninety-nine 
years,  and  other  advantages  on  their  side.  It  was  stipu- 
lated that  they  should,  within  a  certain  time,  build  300 
houses  in  the  city  of  Deny,  and  100  houses  in  the  town 
of  Coleraine;  that  they  should  ultimately  build  300 
houses  more  in  the  city  of  Derry,  and  20U  more  in  the 
town  of  Coleraine;  that  they  should  coustruct  certain 
fortifications ;  that  they  should  provide  a  garrison  for 
tiie  fortress  of  Culmore  ;  that  they  should  advance  20,000/. 
to  be  expended  on  this  undertaking.  This  was  the  sub- 
stance of  the  agreement  that  was  entered  into  between 
the  Privy  Council,  on  the  part  of  the  Crown,  aud  the  City 
of  London. 


Immediately  after  the  completion  of  this  arrangement, 
it  occurred  to  the  City  of  London,  that  it  would  be  proper 
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levied^  the  20,000/.  that  were  stipulated  to  be  raised  for 
purposes  of  the  Plantation.  It  had  been  usual  at  that 
time,  and  it  was  assumed  apparently  as  a  right  incident 
to  the  Corporation  of  Londotiy  to  raise  money  from  the 
companies.  The  whole  sum  was  distributed  among  the 
companies,  divided  between  them  in  certain  proportions ; 
and  the  companies  were  to  raise  from  the  individuals  by 
poll  the  proportions  for  each. 

In  this  manner  the  20,000/.  were  raised ;  and  that  sum 
not  being  sufficient  for  the  purposes  that  were  intended, 
a  further  sum  of  10,000/.  appears  to  have  been  after- 
wards raised  in  the  same  manner.  A  proposal  was  made 
by  the  Corporation, — by  the  Common  Council,  the 
governing  body  of  the  Corporation — to  the  companies,  to 
undertake  the  plantation,  that  is,  to  undertake  the  planta- 
tion of  the  whole  of  the  territory  which  formed  the  county 
of  Londonderry  situate  between  the  river  of  Lough  Foyle 
and  the  river  Bann  ;  and  it  was  proposed  that  that  terri* 
tory  should  be  allotted  to  them  in  the  proportions  of  their 
respective  advances.  They  were  at  the  same  time  in- 
formed that  whether  they  accepted  that  offer  or  not,  they 
would  be  liable  for  the  charges  of  the  fortifications,  build- 
ings, and  other  matters  that  were  to  be  performed  with 
respect  to  this  Plantation ;  and  that  on  the  other  hand 
they  would  be  entitled,  if  they  accepted  this  offer,  to  have 
their  share  and  proportion  of  the  produce  of  the  reserved 
part,  namely,  the  town  lands,  and  fishings,  and  ferries. 
It  appears  that  this  proposition  was  acceded  to  by  the 
greater  part  of  the  companies ;  two  ultimately  declined, 
and  tlie  rights  of  those  two  became  vested  in  the  Corpo- 
ration of  London. 
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This  was  the  state  of  things  previous  to  the  grant  of 
the  charter.  In  the  year  1613,  the  charter  was  granted 
by  King  James  the  First.  By  that  charter  the  company 
which  had  been  established  for  the  purpose  of  superin- 
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tending,  directing,  and  managing  this  propeiiy,  were  con< 
verted  into  a  corporation ;  they  were  created  a  corporation 
by  the  style  set  forth  in  the  charter,  and,  as  they  are 
UBually  styled,  "  the  Irisft  Society."  That  was  the  first 
part  of  the  charter.  The  charter  then  went  on  to  convey 
the  whole  of  the  property  in  question  to  the  IrUh  Society, 
and  to  fulfil,  with  some  variations  which  had  been  pre- 
viously agreed  to,  the  stipulations  contuned  in  those 
articles  to  which  we  have  referred. 

'  In  consequence  of  this,  after  the  charter  was  granted, 
an  application  was  made,  on  the  part  of  the  diflierent 
companies,  for  licenses  to  hold  in  mortmain ;  and  after 
these  licenses  had  been  granted,  the  Irish  Society  con- 
TCyed,  in  severalty,  to  the  diffbrent  companies  tiieir  pro- 
portions, agreeably  to  the  undertaking  into  which  they 
had  previously  entered,  and  from  that  time  to  the  present 
the  respective  companies  have  held  those  lands  in  severalty 
as  their  own  ;  and  the  Irish  Society,  from  that  period  to 
the  present,  have  held  the  town  lands,  both  of  the  city  of 
Derrtf  and  of  the  town  of  CoUraine,  the  ferries,  and  the 
fishings,  by  an  absolute  title,  letting  the  property,  re- 
ceiving the  rents,  and  employing  them  entirely,  according 
to  their  own  discretion.  That  is  the  actual  state  of  things, 
and  was  the  actual  state  of  things  at  the  period  to  which  1 
have  referred. 
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ResoluUoni  were  mored,  and  were  adopted,  and  it  waa 
decided  that  those  measorea  were  illegal. 

Application  waa  made  to  the  Crown ;  and  Charlea  the 
First  promised  to  restore  the  charter.  However,  before 
he  had  an  opportunity  of  doing  this,  the  troubles  ensued, 
and  it  does  not  appear  very  distinctly  what  afterwards 
took  place,  imtil  the  restoration  of  Charles  the  Second* 
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After  the  restoration  of  Charles  the  Second,  I  think  in 
the  year  1662,  a  new  charter  was  granted.  That  charter 
recited  the  promise  of  Charles  the  First  to  restore  the 
charter ;  and  it  went  on  to  say  that  the  intention  was  to 
replace  the  parties  in  their  former  position,  precisely  in 
the  same  way  as  if  tiie  charter  had  not  been  repealed. 
Then  it  went  on  to  convey  those  lands  again  to  the  Irish 
Society,  to  incorporate  the  Irish  Society,  and  to  carry  out 
the  stipulations  and  conditions  of  the  former  charter,  as 
far  as  they  were  applicable,  in  consequence  of  the  lapse  of 
time  which  had  occurred  since  the  grant  of  the  former 
charter. 


From  that  period,  as  I  have  before  stated,  the 
Irish  Society  have  held  the  possession  of  the  lands 
and  property  in  question ;  the  different  companies  have 
held  their  lauds  in  severalty ;  the  Irish  Society  have 
applied  the  funds  for  public  purposes,  connected  with 
the  Plantation,  and  connected  with  the  affairs  of  the 
Society.  They  have  applied  them  for  purposes  of  religion, 
partly  in  the  building  or  repairing  of  churches,  of  chapels, 
of  public  schools,  the  paying  of  school-masters,  building 
bridges,  fortifications,  and  a  variety  of  other  public  ob- 
jects }  and  after  they  have  satisfied  those  public  objects, 
ai^iareatly  according  to  their  own  discretion,  they  have 
paid  over  the  surplus  generally  in  round  sums  to  the 
different  companies,  according  to  the  proportions  of  their 
original  contributions. 

VOL.  XII.  2  I 
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1846.  Now  the  question  is  this, — Uader  these  circumstances, 

•|i|^         in  what  situation  do  the  Irith  Society  stand  i     Are  they 

8kihmik'b    trustees  for  these  companies,  for  the  private  interest  and 

COMPAHT  ,  ,  ,  ,         ,     ■  .       .       — 

y,  advantage  and  benefit  of  thete  companiea  ?     Or  are  they 

ThB  trustees  for  public  objects  ?  If  they  are  trustees  for 
SooiBTr  .public  objects  and  public  purposes,  it  is  quite  clear  that 
and  MMTi.  jj,jg  gyjf  cannot  be  maintained ;  and  the  «ole  question 
therefore,  as  a  general  question,  is  to  determine,  from  all 
the  circumstances  arising  out  of  these  transactions,  in 
what  character  they  stand.  If  they  are  mere  trustees 
for  the  private  benefit  of  the  companies,  for  their  private 
advantage,  then  the  smt  is  properly  instituted.  If,  on  the 
other  hand,  they  are  trustees  for  public  objects ;  if  tiiey 
are  (if  I  may  so  say)  public  officers,  who  have  important 
puhlic  duties  to  perform ;  and  if  those  ^nds  which  tiiey 
hold  are  applicable  to  the  dischaige  of  those  public  duties ; 
if  they  hare  a  discretion  as  to  the  extent  and  manner  in 
which  they  shall  apply  them,  in  that  case  it  is  quite  clear 
that  this  suit  cannot  be  maintuned  in  the  shape  in  which 
it  is  instituted,  at  the  instance  of  these  companies,  or  of 
this  company — the  Skinners'  Company. 

For  the  purpose  of  dedding  this  question  —  an  im- 
portant question — it  is  material  to  consider  what  was  the 
object  of  this  Plantation,  and  what  was  the  object  of  this 
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Arthur  Chichester  by  the  King  in  council,  or,  I  believe, 
by  the  King  himself  personally,  those  are  stated  to  be  the 
objects  of  this  establishment ;  they  are  emphatically  stated 
to  be  the  objects  in  the  preamble  to  the  charter  to  which 
I  have  referred. 

It  will  be  material,  in  order  satisfactorily  to  shew  what 
were  the  objects  which  the  King  had  in  view,  in  makuig 
this  grant  and  establishing  this  corporation,  to  refer  to 
the  preamble  of  the  charter.    It  runs  in  these  words : — 

*'  Whereas  there  can  be  nothing  more  kingly  than  to 
establish  the  true  religion  of  Christ  among  men,  hitherto 
depraved  and  almost  lost  in  superstition ;  to  strengthen, 
improve,  and  cultivate,  by  art  and  industry,  countries  and 
lands  uncultivated,  and  almost  desert ;  and  the  same  not 
only  to  plant  with  honest  citizens  and  inhabitants,  but 
also  to  renovate  and  strengthen  them  with  good  statutes 
and  ordinances  whereby  they  might  be  more  safely  de- 
fended, not  only  from  the  corruption  of  their  morals^  but 
from  their  intestine  and  domestic  plots  and  conspiracies, 
and  also  from  foreign  violence. '^    It  then  goes  on  thus : — 
^^  And  whereas  the  province  of  Ulster  in  our  realm  of 
Irelandy  for  many  years  now  past,  has  grossly  erred  from 
the  true  religion  of  Christ  and  divine  grace,  and  hath 
abounded  with  superstition,  insomuch  that  for  a  long  time 
it  hath  not  only  been  harassed,  torn,  and  wasted  by  private 
and  domestic  broils,  but  also  by  foreign  arms,  we,  deeply 
and  heartily  commiserating  the  wretched  state  of  the  said 
province,  have  esteemed  it  to  be  a  work  worthy  of  a 
Christian  prince,  and  of  our  royal  functions,  to  stir  up 
and  recall  the  same  province  from  superstition,  rebellion, 
calamity,  and  poverty,  which    heretofore  have  horribly 
raged  therein,  to  religion,  obedience,  strength,  and  pros- 
perity.'^    Those  are  the  words  of  the  preamble  of  the 
charter :  those  are  the  objects  for  which  the  grant  was 
made,  and  for   which   this  establishment  was    formed; 
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Nobody  reading  them^'  and  referring  also  to  the  oihff 
doouments  which  are  printed  in  tfie  Toliune  on  your 
Lordships*  table,  can  doubt  for  a  moment  that  the  objects 
were  public  objects  of  the  greatest  possible  importance. 

That  being  so,  the  next  question  is  what  were  tiie 
powers  conferred  upon  the  Irish  Society,  and  what  woe 
the  duties  they  had  to  perform?  They  had  to  super- 
intend, order,  direct,  and  manage  the  wliole  of  tidi 
extensive  concern:  they  were  appointed  for  that  object: 
they  had  to  superintend,  and  govern,  and  perform,  there- 
fore, those  duties  that  were  necessary  for  the  purpose  of 
giving  effect  to  the  grant,  the  purposes  of  the  grant  beinf 
those  which  I  have  stated.  What,  then,  were  the  pown 
with  which  they  were  invested  for  that  purpose?  And 
what  were  the  duties  by  the  charter  which  they  had  to 
perform?  ''For  the  better  ordering,  directing,  and 
governing  all  and  all  manner  of  things  for  and  conoemiog 
the  city  and  citizens  of  JLondonderry  aforesaid,  and  tbe 
aforesaid  county  of  Londonderry j  and  the  Plantation  to  be 
made  within  the  same  city  and  county  of  ZAmdonderry, 
and  other  businesses  belonging  to  the  same,  we  will  and 
grant/^  &c.,  ''that  for  ever  hereafter  there  shall  be 
twenty-six  honest  and  discreet  citizens  of  our  city,*'  and 
so  on.  It  is  for  those  purposes  that  the  Irish  Society  was 
formed,  and  having  formed  the  Society,  it  goes  on  tboS'' 
it  gives  them  power  to  hold  a  court,  "  and  in  the  siDf 
court  and  meeting  to  do,  hear,  transact,  and  determine  all 
and  all  manner  of  matters  and  things  whatsoever  of,  bti 
or  concerning  the  Plantation  or  government  aforesaid,  li 
to  them  shall  seem  best  and  most  expedient;  and  also )" 
the  same  court  or  meeting  shall  and  may  have  ftilt  po^ 
and  authority  to  direct,  constitute,  and  ordain  for  and  <* 
the  part  of  the  Mayor,  and  Commonalty,  and  Citizena  of 
our  City  of  London^  in  our  kingdom  of  Engtandj  all  ^ 
singular,  things  which  for  or  concerning  the  Plantatta 
supply  or  establishment,  constitution  and  governmeot  ^ 
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the  aforesaid  city  of  Z^ondofiderry,  and  of  all  other  the 
lands  and  tenements  hereunder  in  these  presents  men- 
tioned to  be  granted,  shall  seem  to  be  most  profitable  and 
eiepedient ;  and  also  to  send  orders  and  directions  from 
this  kingdom  of  England  into  the  said  realm  of  Ireland,  by 
letters  or  otherwise,  for  the  ordering,  directing,  and  dispos- 
ing of  aU  and  all  manner  of  matters  and  things  whatsoever, 
of  or  concerning  the  same  Plantation^  or  the  dbposition 
thereof,  and  also  for  the  receipt,  ordering,  disposing,  and 
laying  out  of  all  sums  of  money,  now  collected  and 
received,  or  hereafter  to  be  collected  and  received,  and 
generally  any  other  cause,  matter,  or  thing  whatsoever, 
concerning  the  direction  or  ordering  of  the  Plantation 
aforesaid,  or  concering  any  other  things  whatsoev^ 
which,  by  the  true  intent  of  these  our  letters  patent,  can 
or  ought  to  be  done  by  them  for  the  better  government 
and  rule  of  the  city  of  Londonderry  aforesaid,  and  the 
county  of  ZfOndonderry  aforesaid/' 

These,  then,  are  the  very  extensive  and  large  powers  that 
are  given  to  this  Society  for  the  purpose  of  carrying  into 
effect  the  intentions  of  the  Crown,  the  intentions  at  the 
Crown  being  these  great  and  important  public  objects  to 
which  I  have  already  called  your  Lordships'  attention. 
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My  Lords,  another  question  which  has  been  raised  in 
the  course  of  this  discussion,  was  this;  it  is  suggested 
that  those  duties  were  performed  and  completed  within  a 
short  period  after  the  grant  of  the  charter,  and  that  those 
trusts  are  already  entirely  at  an  end— that  they  have 
expired.  It  is  quite  impossible,  as  it  appears  to  me, 
to  maintain  such  a  position.  In  the  first  place,  so  far  as 
relates  to  the  city  of  Londonderry,  tliey,  the  Irish 
Society,  have  a  constant  superintendence  and  control  over 
that  corporation,  for  their  consent  is  necessary  to  any 
bye-laws  that  may  be  published  at  any  time,  and  enacted 
by  the  corporation ;  they  have  to  provide  for  the  Protest 
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tant  relii^on,  tbe  Protestant  establishment  id  that  district ; 
that  is  not  a  temporary  but  a  permanent  object ;  and  with 
tbe  estabUshment  of  relifpon  in  that  district,  they  hare 
also  to  saperintend  and  take  care  of  that  which  is  closely 
aud  intimately  connected  with  religion,  and  a  part  of  it, 
if  I  may  bo  describe  it,  namely,  the  education  of  the  inha- 
bitants of  the  district ;  they  have  also  to  perform  other 
public  duties  of  great  importance  connected  with  the  dis- 
trict ;  duties,  as  it  appears  to  me,  from  the  very  nature 
and  character  of  them,  of  a  permanent  description ;  and  it 
appears  to  me  that  there  is  no  foundation  whatever  for  the 
ai^^nment  which  has  been  urged,  that  their  authority  as 
public  officers  has  long  since  expired,  and  they  have  no 
public  duties  at  present  to  discharge. 


The  next  question  is,  whether  these  funds  are  applica- 
ble to  those  objects?  With  respect  to  that,  no  doubt 
can  be  entertuned;  the  Irith  Society-  were  estah* 
lished  for  the  purpose  of  effecting  and  superintending 
those  important  objects  ;  expense  must  of  necessity 
have  been  incurred  for  those  purposes ;  they  had  no  other 
funds  but  the  funds  arising  out  of  this  grant ;  the  grant 
was  given  on  the  condition  of  those  duties  being  performed, 
and  nobody  therefore,  reflecting  at  all  on  the  nature  of 
these  transactions,  can  doubt  for  a  moment  that  those 
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sider  meet  and  expedient ;  they  fiave  a  discretion,  there- 
fore, directly  vested  in  them ;  but  it  is  unnecessary 
to  refer  to  the  words  of  the  charter  for  that  purpose; 
the  very  duties  they  have  to  perform  import  discre- 
tion. If  they  have  authority  to  superintend  and  govern 
— and  they  were  established  for  that  purpose — if  they 
have  authority  to  superintend  and  govern^  and  make 
laws  and  ordinances  for  the  purpose  of  superintending  and 
governing  this  district,  of  course  they  must  have  a  dis- 
cretion as  to  what  subject  it  shall  be  applied  to,  and  in 
what  manner  that  power  shall  be  exercised. 
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The  result  of  all  these  observations  is  this,  that  the 
objects  are  public  and  important;  that  they  (the  Irish 
Society)  are  constituted  for  the  purpose  of  carrying  those 
objects  into  effect ;  that  those  objects  are  still  in  exist- 
ence ;  that  the  funds  of  this  district  are  applicable  to  those 
purposes ;  that  they  have  a  discretion  to  exercise  as  to 
what  extent  they  will  apply  those  funds,  and  to  what 
object;  if  that  be  so,  they  are  public  officers,  in- 
vested with  a  public  trust,  having  a  right  to  apply  those 
funds  in  discharge  of  that  public  trust,  and  they,  there- 
fore, cannot  be  accountable  in  a  suit  of  this  kind  by  the 
Companies  of  London,  or  by  any  particular  company,  as 
if  they  were  trustees  for  private  objects  and  private  pur- 
poses. 


But  the  case  does  not  rest  there,  because,  as  far  as 
relates  to  this  particular  portion  of  property,  the 
town  lands,  the  fisheries,  and  the  ferries ;  it  is  declared 
expressly  in  the  charter  of  King  Charles  the  Second,  that 
those  funds  are  applicable  to  the  general  operations  of  the 
Plantation.  It  is  stated  in  the  preamble  of  that  charter 
that  they  were  retained  for  that  purpose,  and  when  the 
Crown  states  that  they  were  retained  for  that  purpose,  it 
sanctions  the  application  ;  and  when  it  re-grants  the  pro- 
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^^        tborizea  aad  directs  the  application  to  those  objects. 


Skimmku' 
CamPAMv 


Again,  with  respect  to  the  permaneoce  of  those  objects : 
irfaen  it  ia  said  that  thoae  objects  were  in  a  few  years 
accoinplisbedi  and  that  those  public  trusts  ceased,  we  must 
lM>k  at  the  charter  of  Charles  the  Second  as  giving  at 
oace  a  denial  to  that  allegation.  That  charter  was  pub- 
li^ed  fifty  years  after  the  charter  of  Jama  the  Firat.  In 
that  charter  it  is  stated  that  tbe  object  of  the  incorpora- 
tion at  that  time,  in  tlie  year  1662,  is  for  the  further  and 
better  settling  and  planting  of  the  said  country,  towns, 
and  places  with  trade  and  inhabitants ;  so  that  not  only 
£rom  genend  reaaoning,  arising  out  of  tke  nature  of  their 
duty  from  their  constitution,  but  from  the  very  terms  of 
^e  charter,  it  appears  that  the  idea  that  this  was  a  mere 
traneitwy  duty,  is  wholly  unfounded ;  and  it  i^pears  that 
at  that  time  there  was  still  much  of  tbe  same  duty 
remaining  to  be  performed  as  was  required  to  be  performed 
at  the  time  when  tbe  original  charter  was  granted.  ' 

Now,  my  Lords,  if  that  be  so,  the  conclusion  I  come  to 
appears  to  me  to  be  irresistible ;  they  are  public  officers ; 
they  have  public  duties  to  perform  of  an  important  kind. 
By  the  terms  of  the  charter  of  Charles  the  Second,  in- 
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public  duties ;  and  after  they  have  satisfied  those  duties- 
after  they  have  applied  to  public  objects  what  in  their 
judgment^  in  the  fair  exercise  of  that  judgment^  is  neces- 
sary for  those  objects — then  it  is,  and  then  only,  that  the 
surplus  which  remains  subject  to  their  discretion,  has 
been  usually  paid  over  to  the  companies.     It  is  perfectly 
clear,  therefore,  in  this  state  of  things,  that  they  cannot 
be  considered  as  trustees  for  the  private  benefit  of  the 
companies.    If  they  are  public  officers,  and  have  in  any 
respect  neglected  their  duty,  they  are  liable  to  account ; 
but   they  are   not  liable   to  account  to  the  companies^ 
They  may  be  liable  to  account  to  the  Crown ;  they  may 
be  liable  to  account  for  misconduct  to  the  Corporation  of 
the  City  of  London  ;   they  are  elected  by  the  City  of 
Londo7i;  they  are  half  of  them  removed  every   year. 
The  City  of  London  can  exercise  a  control  over  them  if 
they  misconduct  themselves  ;  they  can  be  restrained  and 
kept  in  order  by  the  authority  of  the  City  of  Londony  or. 
by  the  authority  of  the  Crown,  if  they  are  public  officers ; 
but  they  are  in  no  respect,  as  it  appears  to  me,  amenable 
to  the  private  companies  for  the  manner  in  which  they 
perform  their  duties. 

I  am  of  opinion,  therefore,  that  this  suit  cannot  be 
maintained.  I  may  state  that  this  is  in  conformity,  not 
merely  with  the  opinion  expressed  by  Lord  Langdale  in  the 
judgment  which  he  has  delivered,  but  that  it  arises  out  of 
what  was  intimated  by  Lord  Cottenham  on  a  former  occa- 
sion, on  an  interlocutory  application  made  in  the  course  of 
this  suit;  and  I  have  the  authority  of  that  noble  and 
learned  Lord  to  state,  that  he  retains  the  opinion  which  he 
then  formed,  imperfectly  formed  at  that  time,  because  the 
case  was  not  fully  before  him ;  but  after  hearing  this 
case,  he  has  been  confirmed  in  the  opinion  he  then  enter- 
tained. 

I,  therefore,  move  your  Lordships  that  this  judgment 
be  affirmed. 

VOL.  xif.  2  k. 
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*ad  othcn. 


Lord  Campbell, — Entirely  concurring  in  the  view  of  the 
case  which  has  been  taken  by  my  noble  and  learned  friend, 
I  have  hardly  a  word  to  add  to  his  most  ludd  explanation 
of  the  case,  and  it  ia  on  account  of  the  magnitude,  rather 
than  the  difficulty  of  the  case,  that  we  have  taken  aome 
time  to  consider  it  before  we  should  intimate  the  opinion 
which  we  had  formed  upon  it.  The  moment  that  it 
came  before  Lord  CoUenham,  he,  with  his  usual  pre- 
cinon,  seized  the  question,  and  at  once  stated  it  to 
be,  whether  the  Irak  Society  are  to  be  considered  as 
merely  private  trustees,  or  as  trustees  for  public  purposes. 
He  then  gave  his  opinion  that  they  were  trustees  for 
public  purposes.  When  the  case  came  before  Lord 
Lajigdale,  he,  after  great  deliberation,  came  to  the  same 
coocluBion.  I  concur  in  the  opinion  that  those  eminent 
Judges  have  pronounced.  It  seems  to  me  that  the  object 
of  the  Crown  was,  that  public  purposes  should  be  attained 
by  the  trustees  who  had  the  management  of  these  lands ; 
and  I  am  clearly  of  opinion,  that  the  purposes  for  which 
the  grant  was  made,  still  continue,  and  that  they  are  and 
must  ever  remain  trustees  for  those  public  purposes.  It 
is,  therefore,  quite  clear  that  this  suit  cannot  be  supported, 
and  that  it  was  properly  dismissed. 


The  judgment  of  the  Master  of  the  Rolls  was  then 
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William  Wallace  -  -  Appellant.  |846. 

March  6. 
Thomas  Patton       .  -  -  Respondent.  ^-r-* 


K.,  holding  lands  under  the  see  of  D.  for  a  renewable  term  of  RenewaU  ^ 
twenty-one  years,  demised  them,  in   1787,  to  two  persons  for  L^^et. 
alike  term,  with  a  toties  quoties  covenant  for  renewal.     These  ^^^^   '^^^^ 
sold  their  mterest  m  part  of  the  lands,  and  divided  the  rest 
equally  among  them.     On  the  death  of  one,  his  share  passed 
to  his  two  sons,  A,  and  A,  Lowry ;  the  share  of  the  other  waa 
sold  to  P.     The  two  Lovnrys  obtained  a  renewal  of  the  lease 
of  all  the  lands  to  themselves  in  1822,  without  the  P.'s  know- 
ledge, and  then  mortgaged  them  to  M.,  and  obtained  a  judgment 
in  ejectment  against  P.,  who  thereupon  filed  a  bill  against  them 
and  M.,'and  obtained,  in  1826,  a  decree  for  an  account  and  re- 
conveyance of  his  part,  on  payment  of  his  proportion  of  the  re-  « 
newal  fines  and  costs.     W.,  who  had  been  the  attorney  of  the 
Lowrys  in  all  these  matters,  obtained  an  assignment  of  their  in- 
terest in  1 829.     P.  did  not  make  up  the  decree  of  1 826,  but  he 
made  several  payments  to  W.  in  respect  of  the  renewal  fines  and 
costs,  and  urged  him  to  reconvey  to  him  his  part  of  the  lands,  and 
grant  a  renewal ;  but  being  in  distress,  he  signed  an  agreement 
to  surrender  his  lands  toW<,  and  take  part  of  them  as  his  tenant:-^ 

Held,  upon  a  bill  filed  by  P.  in  1842,  that  he  was  entitled  to  the 
benefits  of  the  decree  of  1826  against  W.  ;  that  the  accounts 
thereby  directed  ought  to  be  then  taken ;  that  the  agreement 
signed  by  P.  to  surrender  was  without  consideration,  and  void, 
and  that  he  was  entitled  to  the  value  of  his  lands  while  they 
were  in  the  possession  of  W.,  and  to  a  reconveyance  and 
renewal  upon  payment  of  the  balance  found  due  from  him. 

A  defendant  who,  by  a  mistake  in  practice,  allows  an  account 
to  be  taken  against  him  without  objection,  is  not  entitled,  being 
himself  a  solicitor,  to  have  the  accounts  re-opened. 

When  a  decree  is  varied  by  the  House,  only  on  a  point  which 
was  not  reused  in  the  Court  below,  nor  made  a  ground  of  ap- 
peal, the  appellant  must  pay  the  costs  of  the  appeal. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Equity  in 
the  Exchequer  in  Ireland^  upon  the  following  state  of  facts  : 

VOL.  XII.  2   L 
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John  Knox  being,  in  the  year  1783,  possessed  of  the 
lands  oiLisbane,  containing  about  fifty  acres,  held  by  bin 
ander  the  see  of  Down  and  Connor  by  a  lease  for  twenty- 
one  years,  demised  the  said  lands  to  Andrew  liowry  and 
Alexander  Lowryy  their  executors,  administrators,  and 
assigns,  for  a  term  of  twenty-one  years,  from  the  1st  of 
Majf,  17^»  vith  a  coveuunt  for  renewal  when  and  so 
ofteu  as  the  lease  from  the  see  of  Down  and  Comnor 
should  be  renewed  to  J.  Knox,  his  executor*,  adminis- 
trators, or  assigns,  at  the  annual  rent  of  ^s.  Bd.  per  acre, 
and  Oil.  in  the  pound  as  receiver's  fees,  and  subject  to  the 
payment  of  one  year'u  rent,  as  a  fine  on  each  renewal, 
provided  J.  Knox  should  pay  no  more  to  the  Bishop  of 
Down  and  Connor  for  any  future  renewal  he  might  obtain 
of  his  then  lease.  Andrew  and  Alexander  Ijotvry,  after 
being  some  time  in  possession  of  the  whole  of  the  lands, 
disposed  of  their  interest  in  eighteen  acres  thereof,  retain- 
ing to  themselves  the  remaining  thirty-two  acres,  of  which 
they  made  equal  partition.  Some  years  afterwards 
Andreto  Lowry  died,  having  by  his  will  bequeathed  bis 
sixteen  acres  to  hie  sons  Andrew  Lowry  and  Alexander 
LiOvsry  the  younger,  as  tenants  in  common.  Alexander 
Ijowry  the  elder,  remained  in  possession  of  his  sixteen 
acres  uuUl  the  year  1819,  when  bis  interest  therein  was 
sold  under  a  writ   of  Ji.  fa.   to    Thomas   Patton,  the 
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when  Joseph  Murphy j  who  was  appointed  receiver  of         1846. 
fF.  H.  Knox*s  estates,  in  a  creditors'  suit  against  him,     w^llacb 

entitled  Scoti  v.  KnoXy  by  order  of  Court  in  that  cause,  «?• 

Patton 
applied  for  and  obt>ained  a  renewal  from  the  then  bishop 

of  the  said  see.  The  receiver  not  being  aware  of  the 
changes  which  had  taken  place  in  the  ownership  of  the 
interest  in  the  lease  of  1788,  and  finding  the  names  of 
jindrew  Lowry  dLiid.  Alexander  Lowry  in  the  counterpart 
thereof,  addressed  a  letter  to  them  requiring  them  to  come 
in  and  take  a  renewal  of  their  lease.  Andrew  and  Alex^ 
ander  Lowry^  the  younger,  waited  on  the  receiver,  and 
having  represented  themselves  as  the  parties  entitled  to 
the  whole  of  the  lands  demised  by  the  lease  of  1783, 
and  hanng  paid  the  renewal  fines  then  due  for  the  entire 
farm,  obtained  a  new  lease  of  the  whole  to  themselves, 
their  executors,  administrators,  and  assigns,  dated  the 
19th  of  October y  1822.  On  the  same  day  that  they 
obtained  the  renewal,  they  executed  a  mortgage  upon  the 
whole  of  the  lands  to  one  James  Murray j  which  mortgage 
was  prepared  by  John  fFallace,  the  appellant,  as  the 
solicitor  and  agent  of  both  parties ;  and  he  had  also  acted 
as  the  solicitor  and  agent  for  the  Lowrys  in  procuring  the 
renewal  from  the  receiver. 

Thomas  Patton,  having  ascertained  that  a  renewal  of 
Knox's  lease  had  been  obtained  from  the  Bishop,  applied 
to  the  receiver  for  a  lease,  by  way  of  renewal  to  him,  of 
his  sixteen  acres,  when  he  was  informed  that  a  renewal 
had  been  granted  of  the  whole  farm  to  the  Lotvrys.  He 
thereupon  required  them  to  make  the  renewal  to  him, 
offering  to  pay  his  proportion  of  the  renewal  fines  and 
other  charges,  and  to  convey  to  him  his  sixteen  acres, 
which  they  refused  to  do,  and  immediately  afterwards  they 
had  an  ejectment  on  the  title  served  on  him  by  the  appel- 
lant, as  their  attorney;  the  demises  being  laid  in  the 
names  of  the  Lowrys,  the  younger,  and  also  of  Murray. 
The  respondent  took  defence  to  the  ejectment,  and  in 

2l2 


Pattun, 


'Rf  I  GAStS  IN  TMR  HOUt^E  OP  LORD!>. 

1H16.  Jauntirtf,  1823,  served  a  notice  on  the  lessors  o(  the 
W>L'  A«B  pUiiitiff  therein,  whereby  he  utfercd  to  pay  his  proportion 
of  the  renewal  fines,  and  other  charges  and  expenses  pro- 
perly incurred;  required  a  conveyance  of  bis  sixteen 
acres  to  be  executed  to  hint,  discharf^ed  from  Mnrriiy't 
mortgiige ;  iind'  );uve  notice  that,  in  case  his  requisition 
should  nut  be  complied  with,  a  hill  in  Equity  would  forth- 
with be  filed  against  them  They,  notwithstanding,  pro- 
ceeded with  the  ejectment,  and  obtained  juiJgnient,  under 
which  they  were  put  into  possession  of  the  respondent's 
part  of  the  lands. 

In  Niivemher  182'',  the  n'spondeiit  filed  his  bill  on  the 
Equity  side  of  the  Court  of  Kxchctiuer  in  Irrlnmi  against 
the  Lnwrfts,  the  yonngtr,  and  Murray,  and  thereby 
prayed  that  the  renewal  obtained  by  the  Lowrys  from  the 
receirer  might  be  declared  to  be  In  trust  for  the  respondent 
so  far  as  related  to  hia  part  of  the  lands,  and  that  the 
defendants  might  convey  the  name  to  him  dischar^l  of 
the  said  mortgage,  and  he  prayed  tlie  necessary  directions 
'Consequent  thereupon. 

The  defendants  having  put  in  their  answers,  and  issue 
having  been  joined,  witnesses  were  examined  on  bothsides. 

The  cause  was  beard  in  June  iH2l>,  when  the  Court 
pronounced   a   decree,   whereby  it  was   referred   to  the 
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respondent's  part  of  the  said  lands  whilst  they  were  in         1846. 
possession  of  them:   and  it  was  decreed  that  they  and      WmXacb 

Murrain  should  have  their  costs  of  the  cause  against  the  v. 

Patton 
respondent,  and  that  such  sum  as  should  be  reported  due 

by  the  JLowrifs  should  be  set  off  against  the  costs  thereby 
ordered  to  be  paid  to  them. 

Shortly  after  that  decree  was  pronounced,  the  Lowrys 
gave  notice  to  the  respondent  that  they  had  received  notice 
from  the  receiver,  in  the  cause  of  Scott  v,  Knox^  to  renew 
their  lease  of  the  lands  of  Lisbanej  and  pay  a  renewal 
fine  of  57/.  Vis,  9c/.;  and  they  therefore  required  the 
respondent  to  pay  his  proportion  thereof  to  the  said 
receiver,  or  to  themselves  or  their  attorney,  the  appel- 
lant, '^rhe  respondent,  upon  receipt  of  the  notice,  paid 
the  appellant,  as  attorney  of  the  LowrySy  the  sum  of 
18/.  25.,  as  his  proportion  of  the  said  fine. 

The  decree  ot  June  182i),  was  not  made  up  by  the 
respondent,  nor  the  inquiries  thereby  directed  prosecuted ; 
but  the  appellant  undertook,  as  the  respondent  alleged, 
to  furnish  him  with  an  account  of  his  proportion  of  the 
renewal  fines,  interest,  and  costs,  payable  under  the  decree 
of  1826,  and  to  allow  him  credit  for  the  value  of  his  part 
of  the  lands,  whilst  they  were  in  the  possession  of  the 
Lmvrys^  and  to  execute  or  procure  the  execution  of  the 
lease  directed  by  the  said  decree  to  be  made  to  the 
respondent :  and  on  the  faith  of  that  arrangement,  the 
respondent,  in  December  IS26,  paid  the  appellant  lOl)/.  in 
cash,  and  250/.  in  bills  of  exchange  (afterwards  duly  p;iid) 
on  account  of  the  respondent's  proportions  of  the  renewal 
fines,  interest,  and  costs;  and  the  appellant  thereupon 
proposed  to  allow  in  account  10*J/.  for  the  rents  of  the 
respondent's  lands,  whilst  the  Lowrys  were  in  possession 
of  them.  No  accounts  were  furnished  to  the  respondent, 
nor  was  any  lease  executed  to  him,  although  he  paid  the 
appellant  or  his  clerk  3/.  for  the  stamp  for  a  lease. 

The  interest  of  the  LfOwrys^  and  of  Murray  in  the  lands 
of  Lisbane,  was  assigned  to  the  appellant,  in  the  year 


Pattom. 
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1846.  1^9;  and  he  received  from  the  reapondeDt  yearly,  down 
Walucb  ^  1834, 1/.  4f .  for  the  bead  rent,  to  which  the  reapondent'i 
part  of  the  lands  was  liable;  but  from  1S34,  he  refused  to 
recdre  auch  rent ;  but  cliuming  to  bare  a  right  to  30t. 
an  acre,  under  a  contract  with  the  respondent,  he  bronght 
an  action  of  ^ectment  against  him.  The  respondent 
being  in  embarrassed  circumstances,  consented  to  judg- 
ment in  that  action,  with  stay  of  execution  till  the  22d  c^ 
April,  1»39. 

On  the  23d  of  Jpril  1839,  the  respondent  filed  his  bill 
in  the  Equity  Exchequer  against  the  appellant,  and 
thereby — after  stating  the  matters  above  stated,  and  setting 
forth  three  notices,  dated  respectively  the  28th  of  October 
1835,  the  29th  of  Septtmber  1837,  and  the  I2th  of  Octo- 
ber \>S3&,  which  the  respondent  had  served  on  the  appel- 
lant, calling  on  him  to  execute  a  renewal  lease  of  the  lands 
to  him,  and  offering  to  pay  all  the  head  rents  that  were 
due,  and  all  the  renewal  fines,  interest  and  cobts  that 
ahould  appear  due  from  him,  on  a  settlement  of  accounts — 
he  prayed  that  he  might  have  the  benefit  of  the  former  suit 
and  proceedings  against  the  appellant,  and  might  have  the 
■ame  relief  against  him  as  had  been  decreed  against  the 
Lowryi,  the  younger,  and  Murray,  and  that  he  might,  if 
necessary,  be  at  liberty  to  prosecute  the  accounts  directed 
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several  sums  of  money  paid  to  the  appellant  by  the  res- 
pondent on  account  of  the  renewal  fines,  interest,  and 
costs ;  and  that  on  payment  of  such  balance,  if  any,  as 
might  so  appear  to  be  due  by  the  respondent,  the  appel- 
lant might  be  decreed  to  execute  to  him  a  proper  deed  of 
conveyance  of  his  portion  of  the  said  lands,  and  that  the 
appellant  might,  in  the  meantime,  be  restrained  from  ex* 
ecuting  a  habere  in  the  action  of  ejectment  against  the 
respondent. 

The  appellant,  by  his  answer  to  the  bill,  said  it  was  not 
true  that  the  arrangement  stated  therein  took  place  be- 
tween him  and  the  respondent,  respecting  the  prosecution 
of  the  said  first  suit,  or  the  settlement  of  the  accounts 
directed  to  be  taken  by  the  said  decree,  or  the  execution 
of  a  conveyance  to  the  respondent,  pursuant  thereto,  or 
that  the  appellant  made  any  such  representations,  or 
promises,  as  mentioned  in  the  bill,  and  that  the  appel- 
lant verily  believed  the  respondent  had  no  intention  of 
making  up  the  said  decree,  or  of  proceeding  to  take  the 
accounts  thereunder  ;  and  the  appellant  stated  various 
notices  that  were  served  on  the  respondent  and  bis  soli- 
citor to  proceed  with  the  said  decree  ;  and  that,  notwith- 
standing, he  did  not  take  any  steps  to  make  it  up,  but  on 
the  contrary,  the  defendants  in  the  cause  were  compelled 
to  make  up  the  same  for  the  purpose  of  enabling  them  to 
proceed  to  recover  their  costs  in  the  cause,  and  that  the 
sums  whjch  were  paid  by  the  respondent  in  December 
1826,  were  paid  to  the  Lowrys  to  prevent  them  taking 
proceedings  for  the  said  costs,  and  the  appellant  positively 
stated  that  the  said  payments  were  made  on  account  of 
the  costs  of  the  cause  decreed  to  the  defendants  therein, 
and  were  not  made  on  account  of  the  proportion  of 
renewal  fines  or  head-rents  payable  by  the  respondent ; 
and  the  appellant  believed,  that  the  amount  of  the  said 
payments  was  considerably  below  the  sum  to  which  the 
appellant  and  his  clients  in  the  said  cause  were  under  that 


184^. 
Wallaos 

V, 


Pattok. 
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1846.  decree  entitled  for  costs,  and  that  at  the  time  of  such 
Waluci  payment,  and  for  nearly  three  years  afterwards,  the  appel- 
lant bad  not  any  interest  in  the  said  lands,  be  not  havin|r 
become  the  purchaser  thereof  from  the  Lowrjfs  until 
November  1829,  and  it  was  wbolly  untrue  tbat  the  ap- 
pellant agreed  to  allow  the  respondent  102/.  for  mesne 
rstee,  or  made  any  agreement  with  him  on  the  subject. 
And  he  believed  tbat  the  Hum  remaiuing  due  from  the 
respondent  under  the  decree  of  June  1826,  aud  subsequent 
renewals,  exceeded  by  far  the  value  of  the  interest  which 
be  claimed  in  the  lands ;  and  he  said  that  he  refused  to 
receive  the  rente  tbat  were  offered  to  him  in  1834,  or 
subsequently,  because  they  were  insufficient,  inasoiuch  us 
the  respondent,  in  January  1831,  of  bis  own  accord  pro- 
posed to  the  appellant  to  become  hia  tenant  at  a  rent  of 
30i.  by  the  acre,  and  to  give  up  all  claim  which  he  might 
bare  to  a  renewal  under  the  said  decree  :  and  be  accor- 
dingly surrendered  all  his  interest  in  the  said  lands  to  the 
appellant,  and  agreed  to  become  his  tenant  thereof,  aud 
to  take  another  portion  of  the  lands,  in  lieu  of  the  portion 
then  held  by  him,  as  certain  arbitrators  should  award,  and 
to  bold  the  same  as  tenant  to  the  appellant  under  a  cer- 
tain yearly  rent,  and  tbat  the  arbitrators  appointed  on 
behalf  of  the  appellant  and  respondent  met,  after  notice  to 
the  respondent,  and  made  their  award,  thereby  allotting 
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adduced  on  both  sides  are  contained  in  the  remembrancer's 
report  {infra,  p.  500). 

The  cause  was  heard  in  January  1 842  (a )  ^  when  the  Court 
decreed  that  the  respondent  was  entitled  to  the  benefit  of 
the  decree  of  June  1826,  against  the  appellant,  and  to 
have  the  accounts  directed  by  that  decree  then  taken. 
And  accordingly  it  was  referred  to  the  Remembrancer 
to   take  an  account  and  ascertain  the  porportion  of  the 
renewal  fines,  interest,  and  costs  payable  by  the  respondent 
for  his  part  of  the  said  lands  ;  to  tax  and  ascertain  the  costs 
due,  and  theretofore  incurred  by  the  respondent  under  and 
by  virtue  of  the  said  decree;  to  take  an  account  of  what 
the  Lotvrysj  the  younger,  made,  or  without  wilful  default 
might  have  made  of  the  respondent's  lands  while  they 
were  in  possession  thereof,  and  a  like  account  of  what  the 
appellant  made  or  might  have  made  of  the  said  lands  since 
he  came  into  possession  of  them ;  to  take  an  account  of  all 
sums  paid  by  the  respondent  on  foot  of  the  former  decree : 
And  it  was  decreed  that  the  respondent  was  entitled  to 
his  costs  in  this  cause  against  the  appellant,  except  the 
costs  of  the  accounts  before  directed,  as  to  which  the  parties 
were  to  bear  their  own  costs  respectively,  and  that  such 
costs  to  which  the  respondent  was  by  the  present  decree 
declared  to  be   entitled,   together  with  the   sum  which 
should  be  found  due  to  him  on  foot  of  the  last  mentioned 
accounts,  respecting  the  possession  of  his  portion  of  the  said 
lands,  and  also  the  sums  paid  by  him  on  foot  of  the  former 
decree,  should  be  set  off  and  allowed  against  the  sum  to 
be  found  due  by  him  on  foot  of  the  actcounts  last  before 
directed ;   and  it  was   ordered   that  the  Remembrancer 
should  strike  a  balance,  and  the  same  should  be  paid  by 
the  party  owing  the  same  to  the  other,  and  on  payment  of 
the  balance,  if  any,  appearing  due  from  the  respondent  to 
the  appellant,  he,  the  appellant,  should  execute  to  the 


1846. 
Wallace 

9. 

Patton. 


(a)  LoDgficld  and  Towns.  479,  and  5  Irish  Equity  Reports. 
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1846.        reflpondent  a  proper  deed  of  conTcyance  of  bis  portion  of 
wl^ca     the  lands. 

'•  The  Remembrancer  by  his  report,  dated  the   4th   of 

Jitbf,  1842,  found  that  the  reipondent  became  the  pur< 
chaser  of  sixteen  acres  of  the  land  of  Liabane  id  May 
1819,  and  that  in  May  1822,  the  Lcmri/t  had  pud 
304/.  7'-  10(<.  to  the  receirer  in  the  cause  of  Scott  v. 
Knox  for  arrears  of  reoewal  fines,  interest,  and  coats  of 
reoewal  which  had  then  become  dneout  of  the  whole  of  the 
lands;  and  that  in  May  1829,  they  pud  a  further  sum  of 
63/.  10s.  b^,  for  the  renewal  fines  due  out  of  the  whole 
of  the  lands  from  May  1822  till  November  182^;  and 
that  in  February  1830  the  appellant  paid  Gil.  13«.  3^.  for 
the  renewal  fines ,  which  became  due  out  of  the  whole  of  the 
lands  ^m  November  1825  till  May  1829,  with  interest 
tbereon,  and  costs  of  lease.  And  he  found  that  the  re- 
spondent's proportions  of  such  sereral  renewal  fines 
thereon,  interest,  and  costs  of  renewal,  amounted  respec- 
tively to  131/.  9s.  3d.,  12U.  3«.,  and  21/.  lOi.  4d.  And 
lie  stated  that  be  had  been  unable  to  tax  the  costs  doe, 
and  theretofore  incurred  by  the  respondent  under  the 
decree  of  ^une  1826,  in  consequence  of  the  appellant's 
having  refused  to  furnish  those  costs;  but  he  setoff  against 
such  costs  the  costs  to  which  the  respondent  was  declared 
to  be  entitled  under  this  decree.     And  he  found  that  the 
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the  sums  which  be  found  due  to  the  respondent  on  foot         1846. 
of  the  sums  so  received,  or  which  might  have  been  re-     Wallace 
ceived  out  of  his  proportion  of  the  said  lands,  and  also  the  v* 

sums  paid  by  him  on  foot  of  the  former  decree,  against 
the  sums  due  by  him  as  his  proportion  of  the  renewal  fines 
and  costs  of  renewal  with  interest  thereon,  from  the 
several  times  when  the  same  were  respectively  paid  by 
the  Liowrys  and  by  the  appellant,  he  (the  remembrancer) 
found  that  there  was  due  to  the  respondent  the  sum  of 
494/.  \hs.  Ad. 

No  objections  were  taken  to  this  report  before  the 
Remembrancer,  and  it  was  confirmed  without  opposition 
by  an  order  dated  the  22nd  of  November j  1842.  A  draft 
conveyance  of  the  respondent's  part  of  the  lands  as  settled 
by  the  Remembrancer  was  tendered  to  the  appellant,  but 
he  refused  to  execute  it,  alleging  that  he  intended  to 
appeal  against  the  decree ;  and  he  accordingly  presented 
his  petition  of  appeal  to  this  House  in  February  1843. 

The  appellant  afterwards  applied  to  the  Court  fo?  leave 
to  open  the  report,  and  to  file  a  discharge  to  the  respondent's 
charge  before  the  Remembrancer,  on  the  ground,  as  alleged 
in  his  affidavit  in  support  of  the  application,  that  he  did 
not  file  a  discharge  before  or  object  to  the  report,  because 
he  then  supposed  that  his  appeal  against  the  decree  would 
be  affected  by  his  recognizing  any  proceedings  taken  under 
it,  and  that  all  such  proceedings  were  in  effect  stayed  by  the 
appeal,  but  on  consultation  with  his  English  counsel  on  the 
appeal,  he  was  informed  of  his  mistake  in  practice.  The 
Court  refused  the  application  with  costs,  by  an  order 
dated  the  24th  of  June,  1843  (6). 

An  appeal  was  also  presented  against  that  order. 

Mr.  Turner  and  Mr.  Purvis  (with  whom  was  Mr. 
Bates)  for  the  appellant : — All  the  benefits  of  the  decree 

{b)  Thomas  Patton  died  a  few  days  before,  and  the  suit  and 
the  appeal  were  revived  by  his  executors. 


Pjttom. 
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1S46.  of  1826  were  forfeited  hjr  Potion's  n^lect  to  pro- 
Waluck  ***™*s  'lis  inquiriea  that  were  thereby  directed,  and 
to  pay  the  renewal  fioeii  that  accrued  subiiequeotly. 
He  was  id  etubarrassed  circumBtanceB,  unable  to  re- 
deem and  hold  the  lands,  and  wa»  f;lad  to  enter  into 
an  agreement  with  the  appellant  to  become  bis  tenant 
of  part  of  them  at  30«.  an  acre.  The  decree  is  erroneous 
in  not  directing  the  accounts  to  be  taken  according  to 
that  agreement.  Thin  decree  is  inconsLstent  with  tiie 
original  decree.  I'here  are  material  variances  between 
them.  The  latter  directs  accounts  of  the  ralue  of  Patton's 
lands  while  they  were  in  possession  of  the  JLowrya  uid  of 
the  appellant  reapectivdy ;  and  the  appellant  in  made  to 
account  for  not  only  what  he  umde  of  the  liuids,  but  also 
what  the  Ltnvryi  made  of  them  before  the  conveyance  of 
their  interest  to  the  appellunt.  He  dio  not  purchase  their 
interest  subject  to  any  lien  of  that  sort,  and  he  could  not 
justly  be  held  responsible. 

It  is  not  denied,  that  the  accounts  were  take»  ex  parte 
under  the  decree  of  1842,  aad  that  credit  was  not  girea 
to  the  appellant  for  sums  with  which  he  was  entitled  te 
be  credited.  It  seems  he  was  misled  by  the  practice  that 
prevuls  in  Iteland,  and  it  was  hut  common  justice  to  give 
him  an  opportunity  of  correcting  his  mistake,  and  carrying 
in  a  discharge  before  the  Kemembrancer,  so  that  if  the 
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appellant  nnd  Pattnn  is  not  binding.  There  is  no  proof  of 
any  sale  by  Pation  of  his  interest  in  the  lands  to  the 
appellant,  and  there  is  no  consideration  even  alleged ;  so 
that  the  appeal  in  that  respect  fails.  With  respect  to 
the  opening  of  the  accounts,  it  appears  that  the  Remem- 
brancer was  attended  by  the  appellant,  or  a  person  on  his 
behalf,  but  he  produced  no  accounts,  and  filed  no  dis- 
charge. The  argument,  therefore,  on  these  two  points^ 
fails.  Our  only  difficulty  is  as  to  the  respondent's  non- 
payment of  the  renewal  fines,  and  that  part  of  the  decree 
which  subjects  the  appellant  to  the  payment  of  the  occu- 
pation rent  that  was  found  due  from  the  Lowrys :  you  will 
therefore  confine  your  argument  to  that  point. 


1846. 
Wallacb 
Patton. 


Mr.  W.  P.  Wood  and  Mr.  Fleming  for  the  respondent : 
— The  proper  view  of  the  case  is  to  consider  the  appellant 
-as  representing  the  Lowrys  and  Murray  all  through  the 
proceedings.  They  were  declared,  by  the  decree  of  June 
1826,  to  be  trustees  for  Patton  of  his  part  of  the  lands. 
The  appellant  stands  in  their  place  as  a  purchaser  of  their 
Interest,  with  full  notice  of  the  nature  of  it ;  for  he  had 
been  their  solicitor  in  the  first  suit.  He  received,  to  his 
own  use,  the  several  payments  made  by  Patton  in  pur- 
suance of  the  first  decree,  and  for  several  years  took 
advantage  of  his  embarrassments  to  deprive  him  of  the 
lands.  The  appellant  also  held  himself  out,  from  the  time 
of  the  making  of  the  former  decree,  as  the  owner  of  the  pro- 
perty of  the  LfOwrySy  accepted  the  payments  made  by  the 
respondent  as  owner,  and  necessarily  led  the  respondent 
to  believe  that  he  adopted  all  the  directions  contained  in 
that  decree,  and  was  willing  to  act  upon  them.  Moreover 
the  appellant  is  not  prejudiced  by  the  variation  made  by 
the  latter  decree,  as  he  is  entitled  to  set  off  the  costs  due 
to  the  //OM^ryjf,  under  the  former  decree,  against  the  pay- 
ments ordered  to  be  made  by  the  Lowrys  for  their  posses- 
sion of  the  property,  and  he  alleges  that  those  costs  to  ex- 
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ceed  the  aniouDt  which  the  lAnoryt  were  liable  to  pay. 
Uotil  the  balance  on  auch  mutual  accounts  is  ascertained 
and  piud  to  the  appellant,  the  respondent  is  not  entitled 
to  call  for  the  conveyance,  whilst  under  the  former  decree 
he  was  directed  to  hare  the  conveyance  made  to  him  upon 
payment  of  his  proportion  of  the  renewal  fines  and  the 
costs  of  the  renewal.  The  late  decree  is,  therefore,  more 
beneficial  to  the  appellant  than  the  former  decree. 


Lord  Coltenham. — This  is  an  appeal  from  the  Court  of 
Exchequer  in  Irttand,  raising  an  objection  to  the  decree 
in  the  cause,  and  it  proceeds  alito  upon  an  application  to 
refer  the  matter  back  tu  the  Remembrancer  to  review  his 
report.  Now,  the  House  has  already  expressed  its  opinion 
that  the  appellant  has  failed  upon  both  those  points,  and 
that  the  Court  below  has  come  to  a  proper  judgment,  as 
agvnst  the  appellant,  upon  the  matters  set  forth  as  the 
grounds  of  appeal  in  the  printed  cases. 

The  only  objection  to  the  decree,  appealed  ag^nst,  is  as 
to  the  details,  not  raising  any  question  of  right  between 
the  parties — and  which  the  appellant  never  brought  under 
the  consideration  of  the  Court  below.  It  is  true  that  the 
House  is  of  opinion  that  as  to  these  details  there  is  some- 
thing which  requires  explanation ;  that,  in  fact,  there  is  a 
kind  of  conflict  between  the  original  decree  and  the  decree 
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the  matter  I  have  referred  to  be  made  in  the  decree,  and 
that  the  appellant  pay  the  costs  of  the  appeal. 

Lord  Brougham. — I  am  entirely  of  the  same  opinion. 
The  body  of  the  case  has  been  disiposed  of  without  calling 
on  the  respondent.  If  the  question  of  costs  was  to 
depend  on  the  facts  alone,  I  say  that  the  facts  of  the  case 
are  emphatically  so  much  in  favour  of  the  respondent  that 
the  ordinary  rule,  as  to  the  appellant  paying  the  costs, 
ought  to  apply.  That  he  should  do  so  when  he  fails  is 
the  general  rule,  and  unless  there  is  something  special  to 
take  the  case  out  of  that  rule,  we  must  apply  it  here. 

The  question  then  is,  whether  this  alteration  arising 
upon  the  third  point,  is  material,  and  is  not  only  a  fit 
alteration  to  be  made,  but  is  of  such  importance,  and  so 
affects  the  case  as  to  differ  it  from  the  ordinary  practice. 
Now,  I  entirely  agree  with  my  noble  and  learned  friend, 
who  has  just  addi'essed  your  Lordships,  that  in  the  cir- 
cumstances, under  which  this  necessity  to  vary  the  decree 
has  arisen,  and  the  case  has  been  brought  here,  and  in 
which  this  only  alteration  of  the  decree  is  now  to  be 
made,  present  no  ground  whatever  and  afford  no  reason  for 
taking  it  out  of  the  common  rule,  and  for  preventing  the 
respondent  from  having  his  costs  from  the  appellant. 
Non  consiaty  but  that  if  the  error  had  been  taken  notice 
of  in  the  Court  below,  it  would  have  been  remedied  there, 
and  then  the  case,  as  to  the  third  point,  would  not  have 
arisen.  Then,  why  did  they  not  take  notice  of  it  ?  It  has 
been  suggested  only  on  this  side  of  the  water,  and  it  never 
appears  to  have  entered  into  the  contemplation  of  the 
professional  gentlemen  in  the  Court  below.  I  am  clearly 
of  opinion  that  this  slight  alteration  makes  no  difference 
whatever  in  the  application  of  the  ordinary  rule,  but 
that  the  appellant  here  must,  in  the  usual  course,  pay  the 
costs. 


1846. 
Wallace 

V. 

Pattom. 


Wallace 
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1M6.  Lord  Campbell, — I  entirely  agree  in  the  view  taken  of 

this  case  by  the  noble  lorda  who  hare  preceded  aie.  In  all 
those  matters  on  which  this  case  has  been  properly  brought 
pATTOH.  before  this  House,  the  appellant  has  failed:  the  decree  is 
affirmed  upon  the  merits;  the  respondent  succeeds  on 
them  and  ought  to  have  his  costs.  With  r^ard  to  all 
that  is  necessarily  brought  before  this  Huuse,  and  properly 
before  this  House,  the  appellant  fails.  With  regard  to 
those  points,  the  matters  of  detail,  upon  which  the  decree 
has  been  varied,  there  was  no  absolute  necessity  to  come 
to  this  House,  because  we  have  every  reason  to  suppose 
that  if  an  application  had  been  made  to  the  Court  of  Ex- 
chequer in  Ireland,  from  which  the  appeal  comes,  all  the 
variation  that  is  now  made  in  the  decree  would  have  been 
made  widiout  the  neceiisity  of  appealing  at  all.  Therefore, 
for  the  sake  of  juntice  between  these  parties,  and  for  the 
sake  of  adhering  to  a  very  salutary  rule,  which  we  have 
laid  down,  I  most  heartily  concur  in  the  motion  of  my 
noble  and  learned  friend- 

[An  order  of  a  special  nature  was  aftenrarde  made  by  the  Howe 
(seethe  Journals  for  the  6tfa  of  March, )  846), but  it  was  in  subctaoce 
to  vary  the  decree  of  1^42  (p.  499,  mipra),  by  expunging  the 
last  paragraph,  "And  on  payment  of  the  bulance,  &c.,"  and  by 
iatrodunng  after  the  words,  "  the  said  lands,"  in  the  tenth  line 
from  the  top  oftbat  page,  words  to  this  effect,  viz.,  "That  theappel- 
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The  Feofkkf.8  of  Hbriot*s  Hospital  Appellants.         IS46, 

T  U  T>  .      ^  M^TQ\i  13, 19. 

John  Koss        .  .  .  Respondent.         c^^ 

If  charity  trustees  are  guilty  of  a  breach  of  trust,  the  persoa  Trust  Fund. 

thereby  injured  has  no  right  to  be  indemnified  by  damages  out  ^,^'"^9^*  oc* 
of  the  trust  fund.  "^ 

The  law  is  the  same  in  this  respect  both  in  England  and  Scotland* 


This  was  a  summons  of  declarator  and  damages.    The 
summons  set  forth  that  George  Heriot,  of  the  parish  of 
St.  Martin's  in  the  Fields,  in  the  county  of  Middlesex, 
jeweller  to  King  James  VI.  of  Scotland,  and  I.  of  England^ 
by  his  last  will  and  testament,  dated  on  the  10th  day  of 
December,  1623,  directed  his  debts  and  certain  legacies  to 
be  paid,  and  then   bequeathed  all  the  rest  and  residue 
of  his  estate  unto  ^^  the  Provosts,  Bailiifs,  Ministers,  and 
ordinary  Council  for  the  time  being  of  the  town  of  Edin- 
burgh, in  perpetuity,  and  for  and  towards  the  erecting  and 
founding  a  hospital  within  the  said  town  of  Edinburgh, 
and  for  and  towards  the  purchasing  of  certain  lands  in  per- 
petuity to  belong  unto  the  said  Hospital,  to  be  employed 
for  the  maintenance,  relief,  bringing  up,  and  education  of 
so  many  poor  fatherless  boys,  freemens'  sons  of  that  town, 
as  the  means  which  1  give,  and  the  yearly  value  of  the 
lands  so  purchased  by  the  said  Provost,  &c.,  shall  amount 
and  come  unto."    The  Hospital  was  to  be  governed  by 
such  rules  as  the  testator  or  Dr.  Balcanquall  (a  friend  of 
the  testator,  and  specially  named  in  his  will,)  might  frame. 
Certain  rules   were  framed,   among   which  was  one    to 
the  effect   that  no  boys  should  be  admitted  before  seven 
nor  after  ten  years  of  age,  with  a  direction  that  "  the 
electors   shall  choose   no   burgess*   children   into   these 
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places,  if  their  parents  be  well  aiid  sufficiently  able  to 
maintain  them;  and  they  shall  not  stay  in  theHospital after 
they  &re  of  the  age  of  sixteen  years  complete." 

The  summons  alleged  that  the  appellant  was  a  candidate 
for  admiasioD  into  the  Hospital,  that  he  was  the  son  of  a 
poor  freeman  of  Gdinbiirgh,  that  hia  father  was  dead,  that 
he  was  therefore  poor  and  fatherless,  and  was  in  other  res- 
pects, namely,  as  to  age,  qualified  within  the  meaning  of 
the  founder's  will  and  the  regulatious,  and  ought  to  have 
been  admitted,  but  that  the  trustees  had  elected  and  ad- 
mitted to  the  benefits  of  the  sud  charity  other  applicants 
who  were  not  fatherless,  and  were  not,  therefore,  entitled 
to  admission.  The  summons,  therefore,  prayed  that  the 
pursuer  might  be  declared  entitled  to  admission,  and  tie 
ordered  to  be  admitted,  and  inasmuch  as  the  age  within 
which  be  was  eligible  might  in  the  mean  time  pass  by, 
and  he  might  thereby  lose  all  right  to  election  and  benefit 
thereof  it  prayed  :  "  And  further  in  respect  the  pursuer 
haa,  in  consequence  of  the  repeated  refusals  of  his  said  ap- 
plications to  be  admitted  to  the  benefit  of  the  said  insti- 
tntion,  as  before  mentioned,  suffered  great  hardships,  &c., 
the  feoffees  of  trust,  and  governors  aforesaid,  defenders, 
ought  and  should  be  decreed  and  ordained  by  decree  of 
the  said  Lords  to  make  payment  to  the  pursuer  of  the 
sum  of  500/.  sterling,  or  some  other  Hum,  less  or  more,  as 
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tor,  he  said,  ^^  There  may  be  abuses  in  the  management, 
and  the  Lord  Ordinary  does  think  there  are  errors ;  but 
he  apprehends  that  the  Court  cannot  redress  any  such 
abuses  or  errors  in  the  form  of  this  action  of  damages/' 
This  Interlocutor  was  brought  before  the  Judges  of  the 
Second  Division,  by  whom  the  opinions  of  the  other 
Judges  were  taken  upon  it,  and  in  the  end  the  Lords  of 
the  Second  Division  pronounced  a  judgment,  in  which 
they  altered  the  Interlocutor  of  the  Lord  Ordinary,  finding 
that  the  boy  was  eligible,  and  the  authority  for  the  pro- 
ceedings before  the  Court  competent ;  and,  ^^  therefore^ 
with  these  findings,  remit  the  case  back  to  the  Lord 
Ordinary  to  hear  parties  on  the  conclusions  of  the 
summons  for  reparation  or  damages,  and  to  dispose 
thereof  as  may  be  consistent  with  the  above  findings/' 
The  Governors  of  the  Hospital  appealed  against  this  decree 
on  several  grounds,  but  the  only  one  on  which  the  judg* 
ment  of  the  House  was  ultimately  given,  was  that  which 
related  to  the  right  of  the  pursuer  in  the  Court  below  to 
sue  for  damages  under  the  circumstances  disclosed  in  this 
case. 
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The  Solicitor  General  and  Mr.  Anderson  for  the  ap- 
pellants : — ^There  has  not  been  any  thing  done  here  which 
will  entitle  the  pursuer  to  claim  damages.  In  the  first 
place  the  trustees  are  not  bound  to  elect  a  boy  who  has 
lost  his  father,  for  he  may  be  much  less  in  need  of  the 
assistance  of  the  Hospital  than  some  boys  whose  fathers 
are  still  alive.  But,  at  all  events,  if  the  trustees  have 
committed  an  error  in  this  respect,  that  error  will  not 
give  the  boy  the  right  to  sue  for  damages.  The  action  for 
damages  cannot  be  sustained,  except  where  a  vested 
right  has  been  violated,  or  some  personal  wrong  has 
been  committed.  Neither  of  these  things  has  occurred 
here.  But  if  it  had,  the  pursuer  would  not  have  had  a 
right  to  damages  to  be  recovered  out  of  the  trust  fund. 
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It  is  not  every  injury  that  can  give  a  riglit  to  recover 
damages  out  of  a  trust  fund;  Duncan  v.  Findlater  (o). 
There  the  action  was  against  the  trustees  appointed  under 
a  public  road  act,  for  an  injury  occasioned  by  the 
negligence  of  the  men  in  making  the  road,  and  this  House 
held  that  the  action  was  not  maintainable.  The  laiv  wan 
in  that  case  moat  fiilly  discussed,  both  with  reference  to 
English  and  Scotch  principles  and  authorities,  and  the 
diflference  of  the  law  in  the  two  countries  was  insisted  on. 
But  as  to  this  matter,  the  House  declared  the  law  of  the 
two  countries  to  be  the  same,  and  established  the  pro- 
position that  for  damages  not  occasioned  in  pursuance  of 
the  authority  by  which  a  trust  fund  was  created,  that  fiind 
could  not  be  made  answerable. ' 


Mr.  Turner  and  Mr.  Bmnelt  for  the  respondent : — It 
is  said  that  this  action,  so  far  as  it  seeks  fcir  daningcs,  is 
not  maintainable,  because  the  damages  cannot  come  out 
of  the  trust  fund,  and  the  case  of  Duncan  v.  Findlater 
has  been  referred  to  in  support  of  that  argument.  But 
that  case  does  not  govern  the  present.  The  circumstances 
of  the  two  cases  arc  entirely  different.  That  was  a  suit 
in  which  it  was  sought  to  recover  consequential  damages 
from  the  holders  of  a  trust  fund,  in  respect  of  the  negli> 
geuce  of  a  person  who  was  alleged  to  be  their  servant. 
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fited  by  it.  His  prima  facie  claim  on  the  fund  is  not  denied 
by  the  other  side ;  but  it  is  said  that  others  had  as  good  a 
claim  as  he,  and  that,  at  all  events,  the  trustees  of  the  fund 
had  the  right  to  elect  between  the  different  claimants.  In 
this  respect,  therefore,  the  two  cases  are  wholly  different. 
But  further,  they  are  different  in  another  respect.  The 
act  there  done,  in  respect  of  which  damages  were 
claimed,  was  not  an  act  done  in  carrying  out  the  purposes 
of  the  statute.  Here  the  act  done,  was  done  in  carrying 
out  the  purposes  of  the  trust ;  it  was  the  very  act  which 
the  founder  had  desired  and  directed  the  trustees  to  do ; 
it  was  the  act  of  administering  the  fund  itself.  The  pur- 
suer says,  that  that  act  was  done  in  a  wrongful  manner, 
and  that  he  has  thereby  been  deprived  of  a  benefit  which 
the  founder  intended  for  him.  There  has,  therefore,  been 
u  damage  occasioned  in  respect  of  the  administration  of 
the  fund,  and  the  proper  and  natural  compensation  for 
that  damage  has  been  lost  by  the  lapse  of  time.  The 
injury  has  been  committed  by  the  trustees  in  their  ad- 
ministration of  the  trust  fund,  and  there  clearly  ought  to  be 
a  remedy  against  those  who  have  committed  it,  and  he  that 
suffered  from  it  ought  to  be  indemnified.  If  the  trustees 
are  made  liable  they  will  be  entitled  to  be  repaid  out  of 
the  trust  fund,  for  this  is  a  mistake  in  the  administration  of 
the  trust  fund,  and  is  not  like  an  improper  and  fraudulent 
act  by  the  trustees  in  direct  violation  and  breach  of  their 
trust.  They  intended  to  carry  out  the  trust,  but  have  fallen 
into  error  in  their  mode  of  doing  it.  [Lord  Brougham. — 
But  does  that  give  this  party  a  right  to  go  upon  the  trust 
fund  for  compensation  ?  Lord  Campbell. — How  can  you 
say,  that  no  wrong  but  a  mere  mistake  has  been  committed, 
and  yet  that  the  trustees  are  to  be  liable  in  damages  ?J 
It  is  clear  that  there  has  been  an  injury  suffered  by  this 
boy  in  respect  of  his  not  being  admitted,  and  that  this 
has  arisen  from  the  erroneous  act  of  the  trustees.  The 
Court,    if    it    declares    him    entitled    to    be  admitted, 
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1846.       trill  still  order   the   expences  of  the    trustees   to    be 
Feoffeei  of    P'*''^  o°*  *^  ^^^  fund.     [Lord   Coltenham — Tlie    first 
Hseiot'b     principle  of  Uw  is  of  course  to  reimburse  the  trustees  all 
V.  expences  properly  incurred  by  them  in  discbai^e  of  the 

^o9^  duties  of  the  trust;  bat  will  the  same  course  be  pursued 
if  the  trustees  act  wrongfully?}  The  nearest  case  to  the 
present  is  one  where  there  baa  been  an  unwarranted  ap- 
pointment to  the  benefits  of  a  trust,  and  the  Court,  never- 
tbelesfl,  permits  the  penoo  erroneously  appointed  to 
continue  to  enjoy  its  b«iefits.  There  are  cases  of  that 
sort,  and  they  shew  that  where  there  has  been  an  error  in 
the  application  of  a  trust  fund,  the  Conrt  will  not  alwaj-s 
rigidly  insist  on  tbe  perfiu-mance  of  the  letter  of  the  trust, 
bat  will  permit  the  trust  fund  to  be  to  that  extent  applied  to 
the  benefit  of  an  individual  not  in  strictness  entitled  to  it. 
Tbe  same  principle  is  applicable  here. 

Lord  Coltenham. — ^The  case  now  before  tbe  House 
undoubtedly  ruses  a  question  of  considerable  importance 
connected  with  tbe  administration  of  this  charity ;  but  it 
appears  to  me  that  there  is  one  point  which  necessarily 
arises,  and  on  which  it  is  the  dntyof  the  lloua«  to  dispose 
of  the  case  without  further  proceeding  in  it.  With  res- 
pect to  this  point,  it  is  not  necessary  to  hear  any  obaerra- 
tions  in  reply  on  the  part  of  the  appellant'^it  is  one  of 


CASES  IN  THB  HOUSK  OF  LORDS. 


513 


dividual  trustee,  nor  is  this  a  personal  action  against  any 
of  them ;  it  is  a  proceeding  against  them  in  their  corpo- 
rate capacity  as  feoffees  of  the  charity  funds.  He  does 
not  in  terms  pray  for  the  payment  of  damages  from  the 
trust  funds,  but  still  as  the  summons  is  constituted,  he 
cannot  receive  damages,  should  he  receive  them  at  all, 
except  from  those  funds  ;  and  it  has  been  throughout  the 
proceedings  understood  that,  if  there  are  to  be  any 
damages  at  all,  they  must  be  pdd  out  of  the  trust  fund« 
The  question  then  comes  to  this, — whether  by  the  law  of 
Scotland  a  person  who  claims  damages  from  those  who 
are  managers  of  a  trust  fund,  in  respect  of  their  manage- 
ment of  that  fund,  can  make  it  liable  in  payment.  It  is 
obvious  that  it  would  be  a  direct  violation,  in  all  cases,  of 
the  purposes  of  a  trust,  if  this  could  be  done ;  for  there 
is  not  any  person  who  ever  created  a  trust  fund  that 
provided  for  payment  out  of  it  of  damages  to  be  recovered 
from  those  who  had  the  management  of  the  fund.  No 
such  provision  has  been  made  here.  There  is  a  trust,  and 
there  are  persons  intended  to  manage  it  for  the  benefit  of 
those  who  are  to  be  the  objects  of  the  charity.  To  give 
damages  out  of  a  trust  fund  would  not  be  to  apply  it  to 
those  objects  whom  the  author  of  the  fund  had  in  view, 
but  would  be  to  divert  it  to  a  completely  different  purpose. 
When  the  question  came  before  this  House,  in  the  case 
of  Duncan  v.  Findlater  (c),  your  Lordships  were  sur- 
prised to  find  that  such  a  mode  of  proceeding  had  been 
adopted  in  Scotland.  There  had  been  no  direct  decision 
as  to  the  right ;  yet  it  was  distinctly  stated  that  in  more 
than  one  case  such  had  been  the  practice  there.  The 
House  expressed  a  strong  opinion  in  disapprobation  of 
such  a  practice;  and  observations  were  made  which  it 
might  have  been  supposed  would  have  led  to  a  deliberate 
consideration  in  the  Court  of  Session,  whether  such  a 
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1M6.        practice  was  in  accordance  with  tlie  law  of  Scotland,  or 
Feoffimof     indeed  of  any  civilised  country. 

Hsbiot's         It  is  true  that  the  summons  in  this  case  appears  to 
p,  have  been  issued  before  the  case  of  Duncan  v,  Findlater 

KosB^-  was  derided  in  this  House,  which  will  account  for  these 
proceedings  not  having  been  stopped  at  once ;  but  that 
does  not  explain  to  me  bow  this  point  came  to  be  over- 
looked in  the  course  of  the  subsequent  proceedings  in  the 
canse.  Only  one  of  the  Judges,  Lord  Mackenzie,  directed 
his  attention  to  the  matter,  and  he  said,  "  In  my  view,  I 
should  have  had  difficulty  in  giving  an  opinion  that 
damages  were  due  either  by  the  parties  who  r^ected  the 
pnrsuer  personally,  or  out  of  the  funds  of  Uie  institution. 
The  latter  is  not,  I  thinli,  asked ;" — this  is  a  mistake,  for 
the  only  dami^esto  be  paid  must  have  been  paid,  if  at  all, 
out  of  the  trust  fund  ; — "  and  I  should  have  great  difficulty 
indeed  to  adopt  it,  for  I  do  not  think  it  is  in  the  power  of 
the  govemors  to  cause  such  an  application  of  the  funds 
by  any  act  of  theirs."  That  learned  Judge  here  took  a 
correct  view  of  what  was  the  duty  of  the  trustees,  and 
hbw  inconsistent  with  that  duty  it  would  have  been  for 
the  Court  to  adopt  a  dilTerent  rule,  and  to  direct  payment 
of  damages  out  of  the  trust  fund. 

Mr.  Turner  has  referred  to  the  practice  which  has  in 
some  cases  existed  in  this  country,  and  which,  he  argues, 
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thi&  country  for  any  judgment  of  a  Court,  directing  trust 
funds  to  be  applied  to  any  purpose  different  from  that  for 
which  they  were  originally  given.  In  the  kind  of  case 
referred  to,  the  Court,  merely  from  circumstances  of  com- 
passion, abstains  from  any  active  interference.  llie 
reference,  such  as  it  was,  was  certainly  to  a  case  the 
nearest  like  the  present,  but  that  is  very  far  from  sanc- 
tioning the  course  proposed  to  be  adopted  here. 

As  to  the  costs,  the  first  object  of  a  trust  is  to  indemnify 
those  who  administer  it  against  any  costs  properly  in- 
curred in  its  administration.  In  cases  where  another 
party  is  in  the  wrong,  as  where,  for  instance,  if  such  an 
improbable  case  can  be  presumed,  the  Attorney  General 
files  an  improper  information,  such  as  an  information 
without  a  relator,  the  Court  would  give  the  trustees  costs 
out  of  the  fund.  But  there  the  proceeding  would  be  to 
reimburse  the  trustee  costs  which  he  had  properly  in- 
curred, such  reimbursement  being  in  fact  the  first  trust  to 
be  executed.  But  here  the  Court  is  asked  to  award 
damages  to  this  individual — damages  to  be  given  out  of 
the  trust  funds — to  the  prejudice  of  other  persons  who 
would  be  entitled  to  those  funds  if  they  were  not  so  im- 
properly diverted. 

Finding,  as  I  do,  that  there  is  no  direct  authority  in  the 
law  of  Scotland  for  allowing  damages  in  a  case  of  this 
sort  to  be  taken  out  of  trust  funds,  a  matter  very  clearly 
settled  in  the  case  of  Duncan  v.  Findlater  (c),  and  feeling 
convinced  that  so  to  allow  them  would  be  itself  a  breach 
of  duty,  I  aui  of  opinion  that  it  is  the  duty  of  this  House 
to  discountenance  the  practice,  and  to  decide  the  case 
on  a  ground  so  perfectly  clear  and  free  from  doubt  as 
this  is. 

The  findings  of  the  Lord  Ordinary  on  the  reclaiming 
note  present  the  only  di£Eiculty,  but  it  is  not  one  of  any 
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1846.  sertouB  kind.  Tliey  are  very  innocent  findings.  They 
Feoffcn  of  ""^^^y  declare  the  eligibility  of  the  pursuer.  On  that 
Hbmot*8  there  is  no  douljt.  He  was  fatherleaB,  he  had  some 
qualification,  and  the  question  was  whether  be  was  enti- 
tled at  all  events  to  admission  before  other  claimants. 
As  he  was  not  admitted,  the  question  is  whether 
he  is  to  get  damages  out  of  the  trust  fund  ?  If  not,  he 
cannot  get  anything  at  alL  This  finding  was  not  brought 
before  the  Inner  House  for  discussion,  but  it  has  been 
ttfought  here.  It  is  not  necessary  to  decide  on  the  com- 
petency of  the  appeal  upon  the  other  points,  for  tbey  do 
not  touch  the  ground  on  which  the  dedsion  of  this  House 
amst  ultimately  turn.  It  is  not  important  whether  the 
Lord  Ordinary  was  right  or  wrong  in  holding  the  pursuer 
not  to  hare  a  vested  interest  in  the  funds  of  the  charity, 
so  as  to  exclude  the  Governors  of  the  Hospital  from  ex* 
ercising  any  discretion  an  to  his  claim,  for  there  is  another 
ground  on  which  we  must  come  to  the  same  concluuon — 
as  the  pursuer's  only  remedy  in  this  suit  would  have  been 
the  payment  of  damages  from  the  trust  fund,  which  was 
not  in  any  manner  liable  to  make  such  a  payment,  the 
suit  itself  proposed  the  attainment  of  no  lawful  end,  and 
the  defenders  ought  to  have  been  assoilzied  from  the  con- 
clusions of  the  summons. 
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to  give  damages,  if  damages  are  due  at  all,  not  against 
the  majority,  the  wrong-doers  alone,  but  against  the 
whole  as  a  corporate  body — against  those  who  dissented 
from  the  majority;  in  other  words,  against  the  trust 
fund,  which  the  whole  body  has  the  duty  to  administer. 
This  alone  was  in  the  contemplation  of  the  summons. 
The  charge  is,  that  the  Governors  of  the  Hospital  have 
illegally  and  improperly  done  the  act  in  question;  and 
therefore  because  the  trustees  have  violated  the  statute, 
therefore — what  ?  not  that  they  shall  themselves  pay  the 
damages,  but  that  the  trust  fund  which  they  administer 
shall  be  made  answerable  for  their  misconduct.  The 
finding  on  this  point  is  wrong,  and  the  decree  of  the 
Court  below  as  to  the  damages  must  be  reversed.  That 
being  so,  there  is  no  occasion  to  enquire  whether  the 
interlocutor  of  Lord  Moncrieff  is  in  other  respects  right, 
for  this  error  goes  to  the  very  root  of  the  whole  action. 
We  must  reverse  that  part  which  was  not  reclaimed 
against  to  the  Inner  House,  but  which  is  now  brought 
before  us.  It  is  much  to  be  regretted,  though  the  suit 
was  instituted  before  the  case  of  Duncan  v.  Findlater 
was  decided,  that  the  Court  did  not,  when  that  case  had 
been  decided,  pay  attention  to  that  decision,  which 
authoritatively  lays  down  the  law.  It  was  not,  however, 
for  the  first  time  that  that  case  laid  down  the  law,  for 
there  was  not  any  old  case  shewing  that  the  law  was, 
what,  at  that  time,  the  Court  of  Session  stated  it  to  be. 
It  would  have  been  better  had  the  Court  paid  more 
attention  to  the  high  authority  of  that  case  as  decided  in 
this  House,  than  here  appears  to  have  been  paid  to  it. 


1846. 

Feoffees  of 

Hbriot's 

Hospital 

r. 

Ross. 


Lord  Campbell. — 1  am  of  opinion  that  on  the  14th 
February y  1843,  when  this  interlocator  was  pronounced, 
the  Court  ought  to  have  dismissed  this  action :  it  could 
confer  no  benefit  upon  the  pursuer  at  that  time,  unless  by 
the  recovery  of  damages.    The  Inner  House  remitted  the 


Ola  CASES  IN  THB  HOUSE  OF  LORDS. 

1S46.        case  to  the  Lord  Ordinary  for  the  purpose  of  assessing 
Feoffeei  of     '■^^  atDoimt  of  damages,  so  that  the  Judges  of  the  Inner 
HaKioT'B     House  must  have  been  of  opinion  when  that  remit  was 
p,  made,  that  damages  in  the  manner  prayed  by  the  sum- 

Roas.  mons  might  be  recovered.  I  cannot  help  feeling  great 
aatonishmettt  that  such  a  notion  Bhould  have  prevailed  in 
Scotland.  It  seems  to  have  been  thought,  that  if  charily 
trustees  are  guilty  of  a  breach  of  trust,  the  persons 
damnified  thereby  have  a  right  to  be  indemnified  out  of 
the  trust  funds.  That  is  contrary  to  all  reason,  and  justice, 
uud  common  sense.  Such  a  perversion  of  the  intention 
of  the  donor  would  lead  to  most  iuconrenient  conse- 
quences. The  trustees  would  In  that  case  be  indemnified 
agiuost  the  consequences  of  their  own  misconduct,  and 
the  real  object  of  the  charity  would  be  defeated.  If  there 
has  been  a  wrong  committed  by  the  charity  trustees,  if 
there  baa  been  a  damnum  cum  iitfuria,  an  action  can  be 
miuntained,  aye,  even  agiunst  the  members  of  a  Court — 
we  held  that  in  the  AucMerarder  Case  (e) — that  the 
ministers  who  disobeyed  the  mandate  of  this  House,  were 
liable  to  pay  damages  to  the  person  whom  their  mis- 
conduct had  damnified ;  but  if  there  had  been  trust  fuads 
in  the  hands  of  those  ministers,  those  funds  would  not 
have  been  answerable.  Damages  are  to  be  paid  from  the 
pocket  of  the  wrong-doer,   not   from  a  trust  fund,     A 
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strictly  enforcing  the  rules  of  law.  The  case  of  Duncan 
V.  Fmdlater  (/)  is  directly  in  point — that  decision  gave 
universal  satisfaction,  and  the  mistaken  practice  which  it 
overthrew,  has  since  been  universally  scouted.  It  is  to  be 
hoped  that  we  shall  never  again  hear  of  a  decision  like  the 
present,  contrary  to  reason,  sense,  and  justice,  and  which 
is  wholly  unsupported  by  authority,  and  is  contrary  to  the 
law  of  Scotland.  That  being  so,  the  damages  claimed  here 
the  pursuer  cannot  obtain,  and  if  so,  he  cannot  derive  any 
advantage  in  this  form  of  action,  and  consequently  it 
ought  not  to  have  been  instituted  or  not  allowed  to 
proceed.  On  these  grounds,  I  am  of  opinion  that  we 
must  reverse  the  decree  of  the  Court  of  Session,  and  pro- 
nounce the  judgment  which  ought  to  have  been  pro* 
nounced  in  February  1843. 


1846. 

Feoffees  of 

Heriot's 

Hospital 

V, 

Russ. 


Lord  Cottenham  proposed,  and  the  Lords  agreed  to  the 
following  order  :— 

That  the  interlocutor  of  the  Lords  of  the  Second 
Division  of  the  Court  of  Session  complained  of  in  this 
appeal,  be  and  the  same  is  hereby  reversed,  and  that  the 
interlocator  of  the  Lord  Ordinary  be  varied  by  inserting 
the  following  words :  ^^  But  in  respect,  that  the  pursuer's 
case  was  under  the  circumstances  reduced  to  a  question  of 
damages,  and  that  the  only  damages,  if  any,  which  could 
be  recovered  by  the  pursuer,  would  be  to  be  paid  out  of 
the  trust  funds,  to  which  such  funds  were  not  in  any 
respect  liable  :  therefore  assoilzies  the  defenders  accord- 
ingly." 


(/)  Ante,  Vol.  VI..  p.  894 ;  Mad.  &  Rob.  911. 
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Plaintiff^  in  Error. 
Se.-        The  QOKKK,  at  the  Relation  of?  j^.f^aanl  in  Error. 

lay  19.  ROBKRT  KiNABAN  -  > 


1846.         Hknrv  Farran  Dahlev 
M»y  2-7  i 
July  1. 


OMct. 
Wama 


A  proceeding  by  infortnatioD  in  the  nature  of  quo  toarranlo  will 
He  for  usurping  any  office,  whether  created  by  Charter  of  the 
Crown  alone,  or  by  the  Crown  with  the  consent  of  Parliament, 
provided  the  office  be  of  &  public  nature  and  a  aubetantiTe 
office,  and  not  merely  the  function  or  employmeot  of  a  deputy 
or  aerrant  held  at  the  will  and  p'leasnre  of  othen. 

The  office  of  Treasurer  of  the  public  money  of  the  comity  of  the 
dty  of  Dublin  is  an  office  for  which  an  informatioa  ia  the 
nature  of  a  quo  Karraulo  will  lie. 


This  was  a  writ  of  error  on  a  judgment  in  the  Exchequer 
Chamber  in  Ireland,  affirming  a  judgment  of  the  Queen's 
Bench  there  in  the  case  of  an  information  in  the  nature 
of  a  quo  warranto  filed  agiunat  the  holder  of  the  office  of 
treasurer  of  the  county  of  the  city  of  Dublin. 

This  office  having  become  racant  by  the  death  of  the 
late  treasurer,  a  meeting  was  held  on  the  2d  of  j^pril, 
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ever.    The  police  magistrates  had  not,  howeyer,  claimed         1845. 
to  vote  at  a  prior  election  of  a  treasurer,  and  the  Lord       Darlit 
Mayor  who  held  the  raeetins   for  this  election,  did  not  o. 

convene  or  summon  any  magistrates  save  the  aldermen. 
Five  out  of  the  eight  police  magistrates,  however,  attended 
the  meeting,  without  being  summoned,  and  claimed  a  right 
to  vote  at  the  election,  and  they  respectively  tendered  their 
votes  for  the  plaintiff  in  error.  The  Lord  Mayor  refused 
to  receive  their  votes,  and  Mr.  Smyth  having  a  majority 
of  the  votes  of  the  aldermen,  was  declared  by  the  Lord 
Mayor  to  be  duly  elected,  and  immediately  entered  into 
the  required  recognizances.  The  plaintiff  in  error,  con- 
ceiving himself  aggrieved  by  the  Lord  Mayor's  decision 
as  to  the  right  of  the  police  magistrates  to  vote,  applied 
for,  and  obtained  an  information  in  the  nature  of  a  quo 
warranto  to  be  exhibited  on  behalf  of  the  Queen,  and  at 
the  relation  of  the  plaintiff  in  error,  in  the  Court  of 
Queen's  Bench  of  Ireland^  on  the  7th  of  May^  1836,  and 
on  the  26th  of  November j  1838,  that  Court,  being  of 
opinion  that  the  votes  of  the  police  magistrates  had  been 
improperly  refused  by  the  Lord  Mayor,  pronounced  judg- 
ment of  ouster  against  Mr.  Smyth  (a).  On  the  31st  of 
January  following,  the  plaintiff  in  error  applied  to  the 
Court  for  a  rule  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  to  the  Lord  Mayor  of  Dublin,  to  com- 
mand him  to  convene  the  board  of  magistrates,  as  directed 
by  the  49  Geo.  III.,  c.  20,  and  declare  the  plaintiff  in 
error  treasurer  (6).  The  Lord  Mayor  showed  cause 
against  the  writ,  and  set  forth  the  proceedings  which  had 
taken  place  at  the  meeting  held  on  the  2d  of  April,  1836, 
and,  in  addition  to  another  point  (not  now  necessary  to 
be  adverted  to),  showed,  as  cause  against  the  conditional 
mandamus,  the  meeting  of  that  day  had  not  been  duly  con- 
vened, for  that  the  three  police  magistrates  who  were 
absent  from  tlie  said  meeting,  were  then  living,  and  not« 

(a)  1  Jebb  &  Syme'sRep.  164.         {b)  Ibid.,  p.  468. 
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1845.  withstanding,  had  not  been  suaimoned  or  convened,  but  he 
Dahlev  neglected  to  add  that  they  were  within  eummona.  Iii 
consequence  of  this  neglect,  the  Court,  considering  the 
other  reason  insufficient,  held  the  return  bad,  and  issued 
a  peremptory  mandamus  to  the  Lord  Mayor,  directing 
him  to  convene  the  board  of  magistrates,  and  thereat  to 
declare  the  plaintiff  in  error  treasurer  of  the  public  money 
of  the  city  of  Dublin,  and  to  accept  hia  recognizances  ; 
but  the  Court  in  awarding  the  peremptory  mandamus 
expressly  declared  that  it  did  not  thereby  mean  to  conclude 
the  rights  of  Mr.  Smyth  (who  had  been,  as  before  men- 
Uoned,  ousted),  in  case  he  should  be  advised  to  make  an 
application  for  a  quo  warranto  agtunst  the  pluntift  in 
error  (c).  A  meeting  of  the  board  of  magistrates  was 
accordingly  convened  and  met  upon  the  22d  day  of 
June,  1839,  and  the  plaintiff  in  error  was  then  and  there 
declared  treasurer,  and  afterwards  entered  into  the  re- 
quired securities. 

On  the  I6th  November  following,  Mr.  Kinaban,  the 
relator  in  the  present  information,  obtained  a  rule  for 
leave  to  file  an  information  in  the  nature  of  a  guo  warranto 
against  the  plaintiff  in  error.  On  the  2Bth  day  of  Janu- 
ary, 1840,  the  plaintiff  in  error  showed  cause  against  the 
rule,  and  the  Court,  after  a  lengthened  argument  on 
behalf  of  the  plaintiff  in  error,  made  the  rule  absolute  {d) ; 
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information  in  the  nature  of  a  quo  fuarranio  ought  to         1845. 
have  been  brought  or  could  be  sustained.    To  the  sixth      Daruit 
and  seventh  pleas  the  defendant  in  error  demurred.  ^.    J?* 

The  QUBBK*' 

Previously  to  the  33  Geo.  II.,  treasurers  of  the  public 
money  in  Ireland  appear  to  have  been  elected  or  ap& 
pointed  by  the  justices  of  the  peace  of  the  respective 
counties  and  counties  of  cities,  and  such  authority  to 
elect  and  the  mode  of  election  were  derived  from  usage, 
and  not  from  any  legislative  provision.  A  statute  was 
passed  in  the  last-mentioned  year  (33  Geo.  II.,  c.  13), 
which,  after  reciting  '*  that  doubts  had  arisen  concerning 
the  manner  of  appointment  of  treasurers  of  counties," 
provided  that  whenever  a  vacancy  should  happen  by 
death,  misbehaviour,  or  resignation  of  a  county  treasurer, 
the  justices  of  the  county  in  which  such  vacancy  should 
occur,  should  appoint  a  proper  person  to  be  treasurer, 
and  that  the  person  so  appointed  should  enter  into  a 
recognizance  for  1000/.,  and  procure  two  sufficient  sure- 
ties, who  should  bind  themselves  in  500/.  each  for  his 
good  conduct  in  the  office,  and  his  justly  accounting  for 
all  public  monies  received  by  him."  The  provisions  of 
this  statute  were  varied  by  the  act  13  and  14  Geo.  III., 
c.  18,  which  confined  the  right  of  voting  on  the  election 
of  treasurers  to  justices  of  the  peace  having  a  freehold 
estate  of  100/.  a  year,  and  directed  that  seven  justices  so 
qualified  should  be  present  at  every  election.  The  latter 
act  also  provided  that  if  any  treasurer  should  be  con- 
victed either  by  indictment  or  presentment  of  any  of  the 
several  frauds,  neglects,  or  offences  particularly  specified 
in  the  act,  he  should  be  fined  and  dismissed  from  his 
office,  and  be  rendered  incapable  of  being  again  appointed 
treasurer  for  any  county  in  Ireland,  It  also  raised  th^ 
amount  in  which  the  treasurer  and  his  two  sureties  were 
to  be  bound  from  1000/.  to  10,000/.  for  the  treasurer,  and 
from  500/.  to  5000/.  for  each  surety,  and  further  provided 
that  the  Court  of  Queen's  Bench  in  Dublin^  and  the 
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DAKUir 

The  Qdbbn. 


Jadges  of  BSBize  in  the  other  coaatiea  should,  if  »o  re- 
quirHl  by  the  grand  jury  of  any  county  in  Irelan'l, 
examine  the  treasurer  oi  that  county  aato  the  continued 
Bolvency  of  his  sureties,  and  if  the  treasurer  sboold  refuse 
to  be  examined,  or  upon  being  so  required,  ful  or  n^lect 
to  procure  other  sureties.  Or  another  surety,  the  Judge 
who  required  him  to  answer  or  to  procnre  the  other 
anieties  or  surety,  should  dismiss  him  from  his  c^ce  of 


The  last-mentioned  set  was  the  legislative  pronsion  in 
force  for  the  appointment  of  county  treasurers  in  Ireland^ 
and  the  regulation  of  the  office,  when  the  hereiu-after 
mentioned  statute  of  40  Geo.  Ill,,  c.  xx.  vnm  passed  for 
"  the  better  r^ulation  of  the  mode  of  election  and  office 
of  treasurer  of  the  public  money  of  the  county  of  the  city 
of  2}ttblin." 

:  The  corporation  of  the  city  of  DnbUn  is  a  corporation 
by  prescription,  and  the  only  justices  of  the  peace  for 
that  city  or  for  tlie  county  of  the  city  of  Dublin,  until 
the  act  of  48  Geo.  III.,  c.  140,  was  passed  (which  pro- 
vided for  the  appointment  of  magistrates  of  police),  were 
members  ctf  the  corporation.  A  charter  of  the  1  Geo.  11. 
had  provided  that  all  the  aldermen  who  bad  been  lord 
mayors  of  the  city  should  be  justices  of  the  peace  for  the 
county  of  the  city,  and  the  act  33  Geo.  II.,  c.  16,  h.  18. 


The  QuEBN, 
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the  corporation  extended,  and  the  treasurer  appears  to         1845. 
have  been  in  every  respect  identified  with  the  corporation,       DarTey 
and  to  have  derived  his  authority  solely  from  that  body.  (^« 

The  first  statute  which  expressly  refers  to  the  election 
of  the  treasurer  of  the  public  money  of  the  county  of  the 
city  of  Dublin  is  the  13  &  14  Geo.  III.,  c.  34,  which  pro- 
vides, that  if  the  grand  jury  of  the  county  of  the  city  of 
Dublin  and  the  Court  of  King's  Bench  shall  not  approve 
of  the  security  given  by  the  treasurer  at  quarter  sessions, 
or  if  no  security  shall  have  been  there  given,  the  treasurer 
shall,  at  the  term  for  the  city  following  his  election,  bind 
himself  by  recognizance  in  the  sum  of  ]0,0U0/.,  and  pro- 
cure two  sureties,  to  be  approved  of  by  the  grand  jury  and 
Court  of  King's  Bench,  who  shall  bind  themselves  jointly 
and  severally  in  the  same  sum,  tlie  condition  of  such 
recognizances  being  that  the  treasurer  shall  well  and  truly 
execute  his  office  of  treasurer  of  the  public  money,  and 
truly  account  for  all  sums  which  shall  come  to  his  hands : 
and  the  act  further  provides,  that,  in  case  the  treasurer 
shall  neglect  to  give  the  recognizances,  or  procure  the 
sureties,  he  shall,  by  such  neglect  or  ombsion,  vacate  his 
office;  and  that  the  justices  of  the  peace  for  the  said 
county,  at  the  next  quarter  sessions,  shall  proceed  to  the 
election  of  a  new  treasurer.  The  act  of  the  26  Geo.  III.,  c. 
1 4,  s.  67,  reduced  the  amount  in  which  the  treasurer  and  his 
sureties  were  respectively  to  bind  themselves  from  10,000/. 
to  2000/.  The  subsequent  statute  of  33  Geo.  III.,  c.  56, 
contains  various  provisions  in  relation  to  the  duties  of  the 
treasurer,  and  particularly  directs,  by  the  fourth  section, 
that  he  shall  applot  and  assess  on  the  several  parishes  in 
the  said  city  and  the  county  thereof,  such  public  money 
as  shall,  from  time  to  time,  be  presented,  to  be  raised  by 
the  grand  juries,  and  insert  in  warrants  the  said  applot* 
ment  and  assessment,  and  the  uses  for  which  the  sums  of 
money  are  respectively  raised ;  and  the  Lord  Mayor  is 
require<l  and  directed  to  sign  the  said  warrants,  and  cause 

2n2 
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1845.  the  same  to  be  delivered  to  the  churchwardena  of  the 
Darlbt  sewal  parishes  of  the  said  city  "  as  has  been  fri»ni  time 
immemorial  accustomed;"  but  the  act  contains  no  provi- 
sion for  the  election,  appointment,  or  dismission  of  the 
treasurer. 

The  last-mentioned  act  was  followed  by  the  statute  49 
Geo.  III.,  c.  XX.,  which  io  the  regulating  statute  as  to  tlie 
appointment  and  office  of  treasurer  of  the  public  money  of 
the  county  of  the  city  of  Dublin. 

This  act  (sect.  ?)  recited  that  doubts  bad  arisen  whe- 
ther the  treasurer  should  not  be  elected  in  the  manner 
prescribed  by  the  hereinbefore  mentioned  act  of  the  i:^ 
&  14  Geo.  III.,  c.  IB,  and  number  of  justices  of  the  peace 
for  the  said  county,  and  of  the  several  persons  who  had 
served  as  Lord  Mayor,  being  usually  persons  in  trade,  it 
could  scarcely  happen  that  a  sufHcIent  number  of  persons, 
qualified  as  directed  by  that  net,  coiifirmed  the  election 
theretofore  made  by  the  magistrates  of  the  said  city  of  the 
then  treasurer. 

The  third  section  thus  provides  for  the  election  of  the 
treasurer : — "  Whenever  the  treasurership  of  the  city  of 
Dublin  shall  be  vacant  by  the  death,  resignation,  removal, 
or  dismission  of  the  present  or  any  future  treasurer,  the 
Lord  Mayor  of  the  said  city,  for  the  time  being,  shall, 
within  twenty-one  days  after  such  vacancy,  convene  the 
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chairman,  and  shall  take  the  votes  of  the  other  magis-         1845. 
trates,  and  shall  not  himself  give  his  vote,  except  in  the       Darlbt 
case  of  equality  of  voices."     It  then  declared  that  the  ^« 

treasurer  should  enter  into  his  own  recognizance  for  5000/., 
and  procure  two  sureties,  who  should  severally  bind  them- 
selves in  half  that  sum,  the  condition  of  such  recogni- 
zances being,  that  the  treasurer  should  duly  account  in  the 
manner  provided  in  the  act,  and  duly  and  faithfully  dis- 
charge the  duties  of  his  said  ofiBce.  It  provided  that 
unless  the  sureties  should  make  the  affidavit  as  to  solvency 
required  by  the  act,  the  election  should  be  void,  and  a 
subsequent  one  be  had.  Power  was  given  to  the  Judges 
of  the  Court  of  King's  Bench,  in  case  the  Court  should  be 
required  by  the  grand  jury  of  the  county,  or  otherwise,  on 
sufficient  cause,  to  examine  the  treasurer  or  any  other 
person  or  persons  as  to  the  continued  solvency  of  the 
sureties,  and  generally  as  to  any  act  relative  to  the  said 
office ;  and  if  the  said  Court  apprehended  that  either  or 
both  the  sureties  was  or  were  dead,  or  insufficient,  and 
the  treasurer  did  not  procure  some  other  surety  or  sure- 
ties in  the  place  of  the  one  or  both  objected  to  by  the 
Court,  or  if  the  Court  should  otherwise  see  sufficient 
cause,  it  was  directed  and  required  to  dismiss  the  trea- 
surer from  his  office.  The  act  subsequently  fixed  the 
amount  of  salary  of  the  treasurer,  and  provided  for  his 
making  oath  before  one  of  the  Judges  of  the  Court  of 
King*8  Bench,  at  each  term,  as  to  the  amount  of  public 
money  received  by  him,  and  made  certain  provisions  for 
the  collection  of  public  monies,  and  the  application  of 
certain  sums  for  particular  purposes. 

There  were  several  questions  argued  before  the  Court  of 
Queen's  Bench,  and  afterwards,  on  error,  before  the  Court 
of  Exchequer  Chamber,  and  all  of  them  were  raised  for 
discussion  on  the  writ  of  error  brought  to  this  House. 
'J^he  case  was  twice  argued  before  this  House,  but  the 
first  argument  was  not  completely  heard,  as  the  Lords 
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intimated  a  wisli  that  the  case  should  be  ai^ued  iu  the 
pteseDce  of  the  Judges.  Their  Loidships,  at  the  same 
time,  desired  that  the  arguments  should  be  con6ned  to 
the  question  whether  the  o£Bce  of  treasurer  of  the  public 
money  for  the  county  of  the  city  of  Dublin  was  an  office 
for  which  an  information  in  the  nature  of  a  ^uo  warranto 
would  lie. 

Tlie  Judges  who  attended  the  hearing  of  the  case  were 
Lord  Chief  Justice  Tindal;  Jaaticea  Paiieson,  ff^tliams, 
Coleridge,  CoUmaa,  Maule,  Wightman,  and  CreswtU ; 
and  Barons  Parkcy  Aldenon,  and  Plait. 


Mr.  Seijeant  Manning  and  Mr.  J,  Henderson  for  the 
plaintiff  in  error  i— 

The  question  ia,  whether  the  office  of  treasurer  of  the 
county  of  the  city  of  Dublin  is  such  an  office  as  that  an 
information  in  the  nature  of  quo  warranto  will  lie  for  it  ? 
If  not,  the  judgment  of  the  Court  below  must  be  reversed. 

The  office  of  treasurer  of  the  city  of  Dublin  is  not.  a 
corporate  office,  nor  b  it  an  office  invested  with  a  public 
trust  or  with  the  exercise  of  any  royal  authority,  and  if 
so,  no  quo  warranto  will  lie.  It  ia  like  the  office  of 
treasurerof  acDUnty,  an  office  subject  to  the  justices  of  the 
county,  and  ia  not  of  that  class  of  offices  for  which  such 
a  proceeding  is  maintainable.     The  party  complaining 
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King  V.  Hanley  (g).    The  true  rule  as  to  cases  in  which        184fi. 
this  proceeding  is  maintainable,  is  laid  down  by  Lord      DAHftit 
Kenyon  in  The  King  v.  Shepherd  {h)^  where  it  was  said^  ^* 

^^  this  was  not  a  usurpation  on  the  rights  or  pre*' 
rogatives  of  the  Crown,  for  which  only  the  old  writ  of 
quo  warranto  lay ;  and  an  information  in  the  nature  of  a 
quo  warranto  could  only  be  granted  in  sudi  cases.''  Tlie 
office  is  not  one  which  is  invested  with  any  public  trust 
or  authority.  [Lord  Brotigham^-^But  is  the  rule  aa  to 
offices  in  respect  of  which  an  information  in  the  nature  of 
a  quo  warranto  will  lie,  so  confined  ?  Do  not  offices  re- 
lating to  the  adminiftration  of  justice,  to  the  exereise  of 
any  rights  of  the  Crown^  or  of  any  corporation  authority,  me 
those  of  making  returns  in  the  cases  of  elections  of 
members  of  Parliament,  likewise  come  within  the  dass  of 
cases  subject  to  these  informations  ?]  They  may  do  so, 
but  this  office  does  not  foil  within  any  one  of  those 
descriptions.  An  information  in  the  nature  of  a  quo 
warranto  is  a  severe  proceeding,  and  therefore  is  not 
favoured  by  the  law.  It  is  contrary  to  all  ordinary  rules 
of  proceeding  in  matters  of  possession,  to  treat  the  person 
in  possession  as  not  rightly  so.  The  ordinary  rule  of  law 
is  potior  est  conditio  possidentis.  It  is  clearly  the  right 
of  the  Crown  to  be  protected  in  the  executive  functions 
of  the  government,  and,  therefore,  in  any  office  which 
relates  to  the  administration  of  public  justice,  the  Crown 
may  have  a  quo  warranto.  The  stewardship  of  a  Court 
leet,  The  King  v.  Hukton  (e),  is  an  office  of  this  kind* 
But  the  same  case  shews  that  a  qu^  warranto  will  not  He 
to  the  steward  of  a  Court  baron,  for  that  office  concerns 
only  private  rights.  Where,  therefone,  the  rights  of  the 
Crown  are  not  concerned,  the  quo  warranto  mil  not  tie.  The 
mere  importance  of  an  office  will  not  justify  the  issuing  of 

(g)  3  Ad.  &  £1.  463,  n.  (t)  Str.  (52L 

(h)  4  Term  Rep.  38 r. 
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a  fUo  warr€mto.  Tor  the  gnardiana  of  the  poot  are  officers  of 
great  importance  in  a  parish  or  union,  yet  in  The  King  r. 
7%«  Atton  Union  {J),  a  writ  of  this  kind  was  refused  in 
respect  of  such  officers.  The  peculiar  purpose  of  the 
process  is  to  vindicate  the  rights  of  the  Crown.  The 
relator  here  does  not  shew  that  he  is  enUtled  to  this 
^ocesB.  [Lord  Brovghatn,— In  the  case  of  the  trustees 
of  fFMUhaven  Harbottr,  The  King  r.  Nic/ioison  (A), 
those  persons  were  held  liable  to  a  gun  warranto,  hecause 
thrir  office  related  to  the  exercise  of  a  public  trust.  That 
case  18  in  accordance  with  the  doctrine  as  laid  down  in 
Comyna  (/).]  The  case  of  The  King  v.  Nicholson  is  not 
fully  nor  satisfactorily  reported,  llie  extent  of  this  juris- 
diction is  not  so  large  as  the  general  words  there  used 
might  seem  to  imply.  7%«  King  v.  ^eat  (tn)  has  often 
been  referred  to  as  shewing  that  an  information  in  the 
nature  of  a  gtio  warranto  would  lie  for  the  office  of 
Master  of  the  Coopers'  Company,  but  when  properly  con- 
sidered, that  case  appears  merely  to  have  decided  that 
tiiere  having  been  a  demurrer  to  the  infonnaUon,  the 
allc^tion  in  the  informatian,  that  the  office  was  one 
of  public  trust  must  he  treated  as  confessed  on  the  face 
of  Uie  pleadings.  That  case,  therefore,  carries  the  rule 
no  further  than  this,  that  for  a  public  <^ce  of  trust 
an  information  will  lie.     Here  the  office  in  not  of  that 


CA8BS  IN  THE  HOU8R  OP  LOR0S.  ^1 

of  a  quo  warranto  will  not  lie,  except  for  some  franchine        18^5. 
usurped  upon  the  Crown»  or  for  the  usurpation  of  some      Darlbt 
franchise  which  can  only  lawfully  be  enjoyed  by  grant  ^• 

from  the  Crown.    The  case  of  The  King  v.  The  Justices 
of  HerefortUhire  (n)  is  not  only  in  point,  but  is  decisive 
upon  the  question.   Inhere  the  office  was  that  of  a  county 
treasurer,  and  it  had  been  created  by  Act  of  Parliament, 
and  it  was  held  that  an  information  in  the  nature  of  a  quo 
warranto  would  not  lie.     The  case  of  The  King  v.  High- 
more  (o),  which  seems  to  be  governed  by  a  different  rule, 
is  no  authority  at  all ;  for  the  judgmentof  the  Court  there 
proceeded  expressly  on  the  ground  that  the  point  might 
be  raised  on  error,  and  therefore  the  Court  would  not  set 
aside  the  writ*    In  The  King  v.  Ramsden{p)j  an  infor- 
mation was  refused,  and  that  case  referred  to,  and  adopted 
another  where  a  similar  course  had  been  pursued ;  The 
King  v.  Hanley{q).    In  the  Aston  Union  Case{r)^  the 
previous  case  of  'The  King  v.  Ratnsden  was  expressly 
confirmed  ;  and  an  information  was  refused  for  the  office 
of  guardian  of  the  poor.     The  whole  current  of  modem 
authorities    runs   therefore  in   one    direction  ;    there    is 
nothing  to  justify  the  decision  in  this  case  which  is  op- 
posed to  these  authorities,  and  is  not  in  any  way  excepted 
from  their  operation.    The  judgment  of  the  Court  below 
must  be  reversed. 

Mr.  Napier  and  Mr.  Fleming  for  the  defendant  in 
error. — ^This  is  an  important  public  office ;  and  if  a  quo 
warranto  will  not  lie,  then  the  party  who  is  unjustly 
excluded  from  the  office  would  be  without  a  remedy. 
That  itself  is  a  strong  reason  in  favour  of  allowing  the 
information.  It  is  not  to  be  compared  to  the  office  of  the 
treasurer  of  a  county.    The  treasurer  here  assesses  the' 

(»)   I  Chit  Kep.  700.  (q)  3  Ad.  &  £1.  463,  n. 

(o)  5  Bam.  &  Aid.  771.  (r)  6  Ad.  &  £1.  784. 

(p)  3  Ad.  &  £1.  456. 
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IMS.  mo&tei  to  be  levied,  and  u  retpomuUe  for  all  the  dirinine- 
DitusT  QWiitt  which  are  requirad  for  tbe  poor  of  Dmbtin/  he  i» 
elected  under  the  prorisions  <rf'  a  particular  statute,  vhich 
ngaHiJtea  aod  defines  hU  duticB.  The  county  treasurer  U 
diHDlsa^le  at  ibe  pleasure  of  tbe  Justices  at  tbe  General 
or  Quaiter  Sessions,— 13  Geo.  II.,  c.  29,  s.  II  :  bat  the 
treasarer  of  OubltH  has  a  freriudd  office,  and  the  33  Geo. 
in.,  c.  &6,  s,  4,  (which  is  adopted  and  confirmed  by  tbe 
later  statutes,)  authorises  him  to  applot  and  assess  such 
public  money  as  from  time  to  time  shall  be  directed  by 
the  grand  jury  to  be  levied  ;  be  takes  the  recognizances  of 
the  collectors ;  he  appointa  them,  and  they  pay  the  money 
collected  into  hia  haads.  Under  tbe  L  &  3  Vict.,  c.  51, 
at.  3,  4,  and  5,  he  is  to  amend  the  valuation  and  ^plot- 
meat,  and  may  call  on  the  grand  jury  for  a  copy  td  the 
altvationa  nude  in  the  cess,  in  order  to  enable  him  to 
perform  this  duty.  [Lord  Brougham, — But  may  not  tbe 
party  complaining  in  a  case  of  this  kind  bring  an  action 
for  intrusion  ?}  He  may  if  the  other  has  been  elected  to 
the  office,  but  that  will  not  advance  him  in  his  own  claim 
to  the  office.  In  every  respect  this  is  an  office  of  public 
trust  and  emolument,  and  it  ia  in  its  nature  permanent. 
It  therefore  comes  within  tbe  description  of  those  offices 
ifi  which,  for  the  protection  of  tiie  intereata  ot  the  puUic, 
the  Court  of  Queen's  Bench  will  interfere  by  way  of 
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there  said  ^^  By  an  examination  of  Uie  casee^  U^e  cUstU^fjtjfi^         194^ 

between  the  power  of  the  Attorney  General  and  the  M^^      iWmy 

of  Uie  Crown  Office  seems  to  be  this, — that  the  power  of   „^     »• 

*     T^  QpaiLV- 
the  latter  is  confined  to  cases  which  concern  the  pifhUc  * 

government,  whereas  the  power  of  the  fprmer  extjend^ 
also  to  cases  which  only  concern  the  private  rights  of  the 
Crown/'  If  it  can  be  truly  alleged  that  an  office  is  ^n 
office  which  concerns  the  public  interest,  and  involves  tt)e 
discharge  of  a  public  trust  and  of  public  duties,  the  minute 
nature  of  those  duties  can  only  raise  the  question  whether 
the  circumstances  are  sufficient  to  justify  the  issuing  of 
an  informatiop  in  the  nature  of  a  qtw  warranto  agaipst 
any  one  who  usurps  the  office,  but  the  right  to  issue  the 
information  cannot  I)e  doubted  ;  Wilkes  v.  The  J^ing  (fi). 
The  King  v.  The  Duke  of  Bedford  {v).  The  King  v. 
Boyles  {w)  •  [Lord  Brougham. — But  in  ei^ch  of  those  casie?, 
the  parties  applying  to  the  Court  for  leave  to  file  the  inform- 
mation  shew  the  office  to  be  one  which  concerns  the  ad- 
ministration of  public  justice.]  The  minute  nature  of  the 
duties  of  a  public  office  may  raise  the  question  of  the 
propriety  of  the  Court  granting  leave  to  file  such  an 
information  in  the  particular  case ;  but  there  can  be  no 
doubt  tliat  the  Court  has  the  power  to  grant  it.  In  The 
King  V.  Beedle  (jt),  it  was  granted  in  the  case  of  com- 
missioners for  paving  under  a  local  act.  There  the  coin- 
missioners  were  elected  by  the  inhabitants ;  and  that  case 
must  be  considered  as  having  overruled  The  King  v. 
Hanley  (y).  [Lord  Brougham. — Yet  The  King  v.  £(an- 
ley  was  quoted  and  relied  on  in  The  King  v.  Ramsden  (z), 
where  it  was  held  that,  in  a  case  of  that  kind,  an  informa,- 

(«)  Wihnot's  Notes,  326.  (w)  2  Lord    Raym.    1559; 

(v)     1    Barnardiston,    282,      Str.  836 ;  Fitzg.  82. 
cited  in  The  King  v.  Atwoody  4  (x)  3  Ad.  &  EL  467. 

Barn.  &  Ad.  494.  (y)  3  Ad.  ^  £1.  4j63,  n. 

(z)  Id.  456. 
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1845.  turn  would  not  lie.]  That  cue  can  hardly  be  treated  as  a 
Dablby  pocitire  decision.  It  cannot  be  aupported  on  principle. 
In  The  King  v.  F^ancit  (a),  it  was  Baid  that  an  informa- 
tion in  the  nature  of  a  ^uo  warranto  was  a  proceedini;  of 
a  dvil  nature,  and  therefore  the  Court  )i[ranted  a  rule  for  a 
new  trial  in  it. 

In  all  the  cases  in  which  the  application  has  been 
refilled,  it  has  been  so  solely  upon  the  ground  that, 
in  the  discretion  of  the  Court,  its  interference  in  that 
particular  case  was  not  necessary.  In  77i«  King  r. 
Cann  {b),  which  was  the  case  of  the  steward  of  a  Court 
leet,  the  information  was  refused  by  the  Court  in  the 
exsrcise  of  its  discretion,  as  the  right  might  be  tried  in  a 
ciril  action.  Even  the  case  of  The  King  v.  Shepherd  (c) 
■hews  no  more  than  this  ;  and  no  doubt  where  there  are 
other  means  of  trying  the  title,  the  Court  of  Queen's 
Bench  is  jealous  of  allowing  this  style  of  proceeding. 
Tlie  anonymous  case  in  Bamardiston  (d)  is  to  that  effect. 
And  it  is  always  refused  wliere  a  party  is  the  servant  of 
another.  [Lord  Campbell. — Because  he  has  not  an  estate 
in  his  office.]  Here  the  treasurer  is  not  the  servant  of 
any  body,  and  be  cannot,  like  the  county  treasurer,  be 
dismissed  by  the  Justices.  He  is  amenable  only  to  the 
Court  of  Queen's  Bench.  In  the  case  of  The  King  v. 
7%«  Justices  of  Herefordshire,   the   party  was   merely 
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least  no  such  convenient,  mode  of  trying  the  right.  In  this         1845. 
case  there  is  no  other  remedy  open  to  the  parties,  for  the      Darliy 
office  is  full.      For  such'  a  reason  an  information  was  J?* 

granted  in  The  King  v.  The  Mayor  and  Aldermen  of 
Hertford  (/),  The  King  v.  The  Mayor  of  Colchester  (^), 
and  The  King  v.  Bingham  (A).  That  is  the  true  prin- 
ciple on  which  an  information  in  the  nature  of  a  quo 
warranto  may  be  granted  ;  and  there  is  not  any  authority 
for  a  supposed  distinction  between  ministerial  and  other 
officers.  Kyd  on  Corjiorations  (t),  Bu/ler's  Alsi  Prins  (j), 
Blackstone*s  Commentaries  (k),  and  Tancred  on  Quo 
Warranto  (/),  all  adopt  this  view  of  the  subject.  In  the 
case  of  The  King  v.  Nicholson  (r/i),  an  information  in  the 
nature  of  a  quo  warranto  was  granted  for  usurping  a 
power  which  never  had  been  a  franchise  of  the  Crown, 
because,  though  it  was  a  trust  created  by  a  private  Act  of 
Parliament,  it  affected  public  interests.  That  is  a  very 
strong  case.  And  in  the  case  of  The  King  v.  Neal  (n), 
an  information  in  the  nature  of  a  quo  warranto  was 
allowed  in  the  instance  of  the  office  of  master  of  the 
Cooper's  Company.  And  in  The  King  v.  Boyles  (o),  on 
an  objection  to  the  nature  of  the  office,  and  that  it  was 
not  shewn  that  the  vill  was  a  corporate  town,  the  Court 
said,  *'  if  it  is  alleged  to  be  an  office  which  concerns  the 
public,  that  is  sufficient."  The  principles  deducible  from 
these  authorities  shew  that  the  judgment  of  the  Court 
below  is  correct,  and  that  it  ought  to  be  affirmed. 

Mr.  Serjeant  Mannings  in  reply. — ^The  case  gf  The 

(/)   1   Salk.   374 ;  1    Lord  (i)  p.  410. 

Raym.  426.  {k)  Vol.  III.,  p.  202. 

{g)  2  Term  Rep.  259.  (0  p.  -0,  et  »eq, 

(h)  2  East,  308 ;    see  also  (m)  Str.  299. 

The  King  v.  McKay,  4  Barn.  &  (n)  Gas.  temp.  Hardw.  106. 

Cr.  431.  (o)  2   Lord    Raym.     1559; 

(i)  p.  418.  Str.  836. 
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18)5.         I^ig  V.  Neal  (;>)   ia  no  authority  for  the  other  aide  ;  for 
FlitRTar      there  the  defendant  had  estopped  himself  by  the  form  of 
■■•  his  own  demurrer,  from  objecting  that  the  t)»n  warrantn 

^nld  not  lie.  His  demurrer  was  taken  as  an  admission 
that  the  office  was  one  for  which  an  information  of  that 
kind  was  muntainable.  The  case  of  T/ie  Khig  v.  Hall 
was  one  relating  to  the  administration  of  public  justice, 
and  that  case  is.  therefore  inapplicable  to  the  present. 
The  rule,  as  stated  in  The  King  v.  Shepherd,  shows  that 
thene  informations  must  be  confined  to  instaucea  of  usur- 
pations on  the  rights  of  the  Crown. 

Lord  Brougham, — We  all  feel  that  there  have  been 
conflicting  decisions  on  this  subject.  The  case  in  Lord 
Rmftnond  (9)  is  not  clear  at  all;  for  though  the  Court 
talks  of  its  "  concerning  the  public  government  and  the 
administration  of  public  justice,"  yet  that  general  mode  of 
putting  the  matter  would  let  in  moat  cases  now  excluded 
by  the  rigorous  principles  held  applicable  to  a  qito  war- 
ranto. Then,  again,  the  case  before  Lord  Hardwickt  (r) 
is  certainly  not  reconcileable  with  the  cases  of  The  King 
T.  Ramsden  (s),  and  The  King  v.    The  ^slon  Union  {t). 

The  Lord  Chancellor  framed  a  question  for  the  Judges, 
which  their  liordsbips  requested  time  to  consider. 
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the  city  of  Duhlitij  and  n  judgment  having  been  awarded        IS45. 
by  the  Court  thereon,  is  such  judgment,  regard  being  had      Darlkt 
to  the  nature  of  the  office,  erroneous  ? "     And,  in  answer  ^* 

to  this  question,  I  beg  to  state  that  it  is  the  opinion  of  all 
the  Judges  who  heard  the  argument  at  your  Lordships' 
bar,  that  such  judgment  is  not  erroneous. 

The  mode  of  proceeding  by  in/ormaiion,  in  the  nature 
of  9110  warranto^  came,  no  doubt,  in  the  place  of  the 
ancient  writ  of  qfw  wartanto.  I'his  writ  was  brought  for 
property  of,  or  franchises  derived  from,  the  Crown.  The 
earliest  is  to  be  found  in  the  9  Richard  {Abbreviatio 
Plncitorumj  p.  21)^  and  is  against  the  incumbent  of  a 
church,  calling  on  him  to  show  quo  warranto  he  holds  the 
church.  Then  follow  many  others,  in  the  time  of  John, 
Henry  II.,  and  Edward  I.,  for  lands,  for  view  of  frank- 
pledge, for  return  of  Writs,  holding  of  pleas,  free  warren, 
plein*age  and  prisage  (Abbreviatio  Breviumj  p.  210;  14 
£dw.  I.),  emendation  of  assize  of  bread  and  beer,  pillory^ 
and  tumbril,  and  gallows.  Some  of  these  are  offices,  or 
in  the  nature  of  offices,  as  in  the  instances  of  returns  of 
writs  and  holding  of  courts. 

The  practice  of  filing  informations  of  this  sort  by  the 
Attorney  General,  in  lieu  of  these  writs,  is  very  ancient ; 
and  in  Cokeys  Entries  are  many  precedents  of  such  infor- 
mations against  persons  for  usurping  the  same  sorts  of 
franchises,  as  claiming  to  be  a  corporation,  to  have  waifs, 
strays,  holding  a  court  leet,  court  baron,  pillory  and  tum- 
bril, markets,  prison,  or  for  usurping  a  public  office,  as 
conservator  of  the  Thames,  and  coal  and  corn  meter. 

It  is  only  in  more  modern  times  that  informations  have 
been  exhibited  by  the  King's  coroner  and  attorney.  The 
first  reported  case  is  that  of  2%^  King  v.  Mayor  of 
Hertford  (u),  in  10  W.  III.  And  it  is  a  mistake  to  sup- 
pose that  these  informations  were  founded  on  the  statute 
of  9  Anne,  The  King  v.  Gregory  (v),  and  The  King  v. 

(ti)  1  Lord  Raym.  426.  (v)  4  Term  Rep.  240,  n. 
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1845.         Williams  (to),  wliere  the  right  to  6le  an  inforinaUon  at 
D4BU(T      ronimon  law.   by  the  coroner  and  attorney,   against   a 
person  for  holding  a  criminal  court  of  record,  was  recog- 


TbeQui 


After  the  Statute  of  4  &  5  W.  &  M.,  which  restrained 
the  filing  of  informations  by  the  coroner  and  altornej',  the 
sanction  of  the  Court  was  required,  and  after  that  iitatute 
and  the  9  Anne,  it  exercised  a  discreUon  to  grant  or 
refuse  them  to  private'  prosecutors,  according  to  the 
nature  of  the  case. 

It  has  uniformly  done  bo  in  cases  under  the  Statute 
9  Anne,  c.  3U,  The  King  v.  Stacey  {f),  and  The  King  v. 
Trevenen  (y),  by  virtue  of  the  words  requiring  the  leave 
of  the  Court.  In  the  case  of  the  bailiff  of  a  court  leet,  the 
Court  granted  leave  to  file  an  information  expressing, 
however,  a  doubt  whether  the  office  was  of  sufficient 
importance;  and  in  that  of  a  petty  constable  (z),  where 
the  right  to  elect  was  in  dispute  between  the  inhabitants 
and  the  lord  of  the  manor,  the  Court  refused  it,  saying — 
"  no  doubt  the  King  has  a  right  to  call  any  one  to 
account  by  hid  writ  of  quo  warranto  for  exercising  any 
public  office,  be  it  ever  so  small ;  yet  we  do  not  use  to 
grant  informations  in  the  nature  of  <fuo  warranto  for  such 
inferior  offices." 

Since  the  Courts  have  exercised  a  discretion  under  the 
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Oil  the  other  hand,  those  in  which  informalionB  have         '846. 
been  granted,  are  authorities  in  favour  of  their  validity.      Darlit 

That  an  information  of  this  nature  will   lie  for  offices   _,    X* 

The  QoBBN 

granted  by  charter,  is  a  matter  beyond  dispute;  and  the 
authorities  are  numerous  that  the  same  remedy  is  avail- 
able against  intniders  into  offices  of  a  public  nature^  which 
are  supposed  to  be  immediately  or  mediately  derived  from 
the  Crown,  and  existing  at  common  law,  though  of  a  very 
subordinate  character :  a*s  bailiff  of  a  court  leet,  The  King 
V.  Bingham  (a) ;  or  of  a  borough,  The  King  v.  High- 
more  (0) ;  a  constable.  The  King  v.  Gondge  (c).  The 
King  V.  Franchard  (d) ;  the  steward  of  a  court  leet.  The 
King  V.  Hulston  (e)  ;  and  registrar  and  clerk  of  a  court 
of  requests.  The  King  v.  Hall  (/).  The  cases  of  overseers, 
in  which  the  Court  has  refused  the  liberty  to  proceed  in 
this  way,  may  be  possibly  explained,  on  the  ground  that  it' 
did  not  think  fit  to  interfere  with  respect  to  officers  whose 
functions  were  merely  temporary  ;  so  also  as  to  church- 
wardens. The  King  v.  Dawbeny  (g) ;  though  Ix)rd  Kent/on 
expresses  his  opinion  as  to  the  case  of  the  latter^  that  for 
such  an  office  an  information  in  the  nature  of  a  quo  war- 
ranio  would  not  lie,  for  that  it  lay  only  where  the  old  writ 
of  quo  warranto  could  have  lain,  and  that  would  not  lie 
except  for  a  usurpation  on  the  rights  and  prerogatives  of 
the  Crown,  The  King  v.  Shepherd  {h) . 

But  supposing  that  this  proceeding  is  applicable  only 
where  rights  of  the  Crown,  as  in  the  instances  of  offices 
derived  from  the  Crown,  are  concerned,  it  is  not  confined 
to  such  as  are  created  by  charter,  or  which  may  be  pre- 
sumed to  have  been  originally  so  created.   It  has  been  held 


(a)  2  East,  308. 

(e)  1  Str.  621. 

(6)  1  Dowl.  &  Ryl. 

438; 

(/)  1  Barn.  &  Cres.  123. 

5  Barn.  &  Aid.  77 J. 

{g)  2  Str.  1196. 

(c)  2Str.  1213. 

\h)  4  Term  Rep.  381. 

(rf)  Id.  1149. 

VOL.  XII. 
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to  q>ply  to  offices  constituted  by  Parliament;  nor  can 
any  good  reason  be  assigned  why  it  should  lie,  where  the 
Crown  alone  creates  the  office  by  its  prerogative,  and  not 
lie  where  it  creates  it  with  the  advice  and  consent  of  the 
Lords  and  Commons.  Accordingly  an  information  has  been 
held  to  lie  for  a  corporate  office  created,  not  by  charter, 
but  by  act  of  Failiament ;  The  King  v.  The  Duke  of  Bed- 
ford and  others  (t) ;  so  for  the  office  of  commissioners 
for  paving  under  a  local  act.  The  King  r.  Badcock  (,;') ; 
and  for  the  office  of  trustees  of  a  harbour,  The  King  v. 
Nicholmn  (k),  though  constituted  by  a  private  act,  their 
duties  being  public ;  and  the  Court  said,  that  informations 
hare  been  constantly  granted  when  any  new  jurisdiction 
or  public  trust  is  exercised  without  authority,  and  the 
argument  that  these  informations  were  granted  only 
where  the  Crown  alone  could  hare  granted  the  franchise, 
was  expressly  overruled.  The  answer  attempted  to  be 
giren  to  the  last  mentioned  case,  when  cited  as  an 
authority  in  the  present,  is,  that  this  office  concerned  the 
franchise  of  a  port ;  but  this  was  not  satisfactory,  for  the 
information  was  not  for  the  franchise,  but  for  the  office, 
which  was  clearly  created  by  Parliament,  and  the  reference 
by  the  Court  to  the  circumstances  of  this  office  concerning 
a  port,  is  only  to  ahow  it  was  a  public  office. 

The  more  modern  authorities  are  conflicting,  infornia- 
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1830,  in  the  case  of  The  King  v.  Hartei/  (m),  Lord  Ten-         "34(3. 
ierderiy  and  Taunton^  and  PatiesoUy  Justices,  were  against      Darlb? 
granting  an  information  against  a  trustee  for  paving  and    ,p.    q 
lighting  under  a  private  act.     Mr.  Justice  JameH  Parke 
was  in  favour  of  it,  and  the  matter  was  terminated  without 
any  judgment  being  delivered. 

An  information  was  refused  against  a  commissioner  of 
the  poor,  and  for  watching,  under  a  local  act,  by  the 
opinion  of  Taunton  and  Patteson^  Justices,  who  held  that 
the  information  would  not  lie,  Lord  Denman  doubting, 
The  King  v.  Mamsden  {n) ;  and  the  same  course  was 
followed  in  lie  The  Aston  Union  (o),  the  Judges  there 
holding  themselves  bound  by  the  former  decision  to  refuse 
a  quo  warranto  to  decide  the  question  of  the  validity  of 
an  election  of  a  guardian  of  the  poor  under  4  &  5  Will. 
IV.,  c.  76.  Whether,  in  the  former  case  or  the  latter,  the 
Court  decided  on  the  ground  that  the  office  was  not 
public  in  such  a  sense  as  to  make  it  the  subject  of  that 
proceeding,  or  that,  being  created  by  act  of  Parliament, 
and  not  by  charter,  the  remedy  by  information  was 
improper,  we  are  not  told  in  the  short  report  of  the  judg- 
ment in  that  case. 

On  whatever  ground  these  two  last  cases  were  decided, 
we  cannot  consider  them  as  authorities  to  establish  the 
position  that  a  quo  warranto  information  will  not  lie  for 
usurping  an  office  created  by  act  of  Parliament,  when  that 
office  is  clearly  of  a  public  nature.  And  after  the  consi- 
deration of  all  the  cases  and  dicta  on  this  subject,  the 
result  appears  to  be,  that  this  proceeding  by  information 
in  the  nature  of  quo  warranto  will  lie  for  usurping  any 
office,  whether  created  by  charter  alone,  or  by  the  Crown, 
with  the  consent  of  Parliament,  provided  the  office  be  of  a 

(m)  Referred  to  by  Lord  Den^  («)  3  Ad.  &  £1.  456. 

man  in  The  King  v.  Ramsden,  (o)  6  Ad.  &  El.  785. 

3  Ad.  &  El.  463,  n. 

2o2 
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1846.  public  Bature,  and  a  substantive  office,  not  merely  the 
Darlbt  fuQction  or  employment  of  a  deputy  or  servant  held  at  the 
will  and  pleasure  of  others ;  for,  with  respect  to  such  an 
mployineDt,  the  Court  certainly  will  not  interfere,  and 
the  information  will  not  properly  lie.  The  case  of  the 
Registrar  of  the  Bedford  Level,  The  King  v.  Corporation 
of  Betlford  Level  (p),  and  that  of  a  county  treasurer,  who 
18  the  mere  servant  of  the  Justices  hi  Knglaud,  The  King 
V.  Justices  of  Herefordshire,  (q),  are  instances  of  this 
latter  sort. 

There  are  then  only  two  questions  in  respect  to  this 
office.  Was  it  public  ?  and  was  the  treasurer  a  iitere 
■ervant  of  the  Dublin  magistrates  ? 

The  functions  of  the  treasurer  were  clearly  of  a  public 
nature ;  he  was  to  applot  the  assessment,  receive  imd  hold 
the  money  for  a  time,  keep  it  subject  to  bis  order  on  the 
bank,  pay  the  expense  of  public  prosecutions,  and  pay 
other  public  monies.  It  is  clearly,  therefore,  of  a  public 
nature,  and  it  is  equally  clear  that,  though  appointed  by 
the  magistrate,  he  is  not  removeable  at  their  pleasure,  and 
must,  we  thiuk,  be  treated  not  as  their  servant,  but  aa  an 
independent  officer. 

If  the  Crown  had  established  this  office  with  precisely 
the  same  functions,  the  person  filling  it  being  removeable 
in  the  same  way  as  an  officer  of  a  corporation  created  by 
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The  Lord  Chancellor. — My  Lords,  I  entirely  tigree  in         1846. 
the  opinion  which  has  been  expressed  on  the  part  of  the       Darley 
learned  Judges.    Adverting  to  the  provisions  of  the  act  of  t'- 

Parliament,  I  am  clearly  of  opinion  that  the  office  of 
treasurer  of  the  county  of  the  city  of  Dublin  is  a  public 
office,  the  officer  having  important  public  duties  to  dis- 
charge; and  that  the  office  is  also  of  an  independent 
character.  It  is  clear,  therefore,  that  if  this  office  had 
been  created  by  charter,  an  information  in  the  nature  of  a 
quo  warranto  would  have  lain  for  its  usurpation.  But 
the  matter  of  doubt  and  controversy  has  been,  whether, 
when  an  office  is  created,  not  by  charter  but  by  act  of 
Parliament,  an  information  of  this  kind  can  be  sustained. 
There  is  a  conflict  of  authority  upon  this  subject.  For 
my  own  part,  I  have  long  since  come  to  the  conclusion 
that,  in  this  respect,  there  is  no  difference  between  the 
circumstance  of  an  office  being  created  by  charter  and 
being  created  by  act  of  Parliament.  In  both  cases  the 
assent  of  the  Sovereign  is  necessary.  Whether  this  is 
given  by  charter,  or  whether  it  is  given  by  assent  to  an 
act  of  Parliament  passed  by  both  branches  of  the  Legis- 
lature, I  think  is  altogether  immaterial.  Recurring, 
therefore,  to  the  opinion  expressed  by  the  learned  Judges 
in  reply  to  your  Lordship's  question,  I  move  your  Lord- 
ships to  affirm  the  judgment  of  the  Court  below. 

Lord  Brougham, — My  Lords,  this  case  was  originally 
heard  before  me,  when  I  presided  in  the  absence  of  my  noble 
and  learned  friend,  and  it  appeared  to  be  of  such  importance, 
and  there  appeared  to  be  such  a  considerable  conflict  of 
authorities,  that  I,  with  the  concurrence  of  my  noble  and 
learned  friends  who  assisted  me  upon  the  occasion,  re- 
commended that  it  should  be  argued  a  second  time  by  one 
counsel  on  a  side  in  the  presence  of  the  learned  Judges, 
and  when  my  noble  and  learned  friend  on  the  woolsack 
could  attend.     It  was  accordingly  so  argued,     A  question 
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IMS.  wu  put  npon  the  motioD  of  my  noble  and  learned  friend 
DiBLBT  ^  ^  learned  Judges.  They  bare  taken  time  to  cod- 
uder,  and  they  have  now  given  in  their  very  learned  and 
elaborate  opinion,  in  which  they  all  concur,  including  my 
excellent  and  learned  friend  who  was  a  dissentient  upon 
the  subject,  but  who  is  satisfied,  upon  the  view  of  the  case 
now  token,  that  there  is  no  ground  for  that  opinion, 
llie  opinion  of  my  learned  friend  in  so  dissenting,  had 
mainly  wdghed  mth  me  in  entertaining  the  doubts  which 
I  entertained. 

There  was  also  some  conflict  upon  the  cases.  Those 
cases  have  been  examined.  That  you  can,  upon  any  view 
of  the  subject,  or  by  having  recourse  to  the  coneideraUon 
of  the  cases  altogether,  reconcile  them,  is  what  I  will  not 
take  upon  me  to  affirm.  I  think  it  is  always  much  better 
when  the  Court  is  laying  down  a  general  rale  for  the 
fotare  upon  a  most  important  question,  aa  tliia  is,  if  there 
is  a  conflict  of  cases,  to  admit  at  once  that  some  cases  are 
one  way,  the  majority  of  cases  being  the  other  way,  and 
to  say  that  the  l^alance  of  authority  is  on  thf.  side  upon 
wiiich  you  incline  to  give  your  own  opinion,  rather  than 
to  attempt  by  refiuement  and  subtilily  to  reconcile  cases 
which  in  themselves  really  are  in  conflict,  and  are  not 
capable  of  being  reconciled.  It  is  the  honestest,  it  is  the 
fairest,    it  is   the   most  correct  course   in   such   citses. 
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it  is,  in  favour  of  the  judgment  of  the  Court  below— -in 
favour  of  the  defendant  in  error.  I  mean,  that  if  there  is 
not  this  remedy,  there  really  is  no  other.  It  is  necessary 
that  there  should  be  this  remedy,  or  else  a  case  like  the  pre- 
sent would  be  remediless.  It  must  be  considered, 
however,  that  this  judgment  is  confined  entirely  to  offices 
of  a  public  nature,  and  so  far  of  a  public  nature  that  they 
must  be  of  a  substantive  nature,  and  that  they  are  indepen- 
dent in  their  title.  Within  both  those  descriptions  the 
present  office  appears  to  come,  and  I  do  not  think  it 
necessary  now-a-days  to  shew,  that  because  a  quo  war- 
ranto  was  formerly  only  held  to  lie  where  there  was 
an  usurpation  of  franchise,  or  of  a  royal  franchise,  or  of  a 
matter  proceeding  from  the  prerogative  of  the  Crown, 
therefore,  an  information  in  the  nature  of  a  qiio  warranto, 
which,  generally  speaking,  follows  the  same  rule,  is  to  be 
confined  within  the  same  strict  rules.  I  think  if  you  take 
the  whole  weight  of  the  authorities,  the  balance  is  much 
in  favour  of  the  extension,  which  this  appears  to  be, 
beyond  that  limit.  I,  therefore,  agree  with  my  noble  and 
learned  friend,  that  your  Lordships  will  do  well  to  give 
judgment  for  the  defendant  in  error  in  this  case. 

Mr.  Fleming  submitted  that  as  this  was  an  informa- 
tion at  the  relation  of  a  private  party,  and  as  this  appeal 
had  been  brought  against  the  decision  of  the  Court  of 
Queen's  Bench  and  Exchequer  Chamber  in  Ireland,  costs 
ought  to  be  given  to  the  defendant  in  error. 

Lord  Brougham. — But  there  is  a  conflict  of  cases,  and 
we  have  thought  it  necessary  to  have  two  arguments. 


1846. 
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The  judgment  was  affirmed,  without  costs. 
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May  19, 20  j   Charlbs  Cclling  Smith,  Esq.,  and  others,  Respmidents. 
June  aj^  24. 
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Miiy26[ 
June  8. 


Bennett  of 
tea4rkoldt. 
RemtUmeti. 


A  testator  being  entitled  to  leasehold  premises  for  terms  of  years, 
bequeathed  them  to  trustees,  on  trust  to  permit  his  graadsoo, 
B.,  to  take  the  profits  thereof  during  his  lif<^,  and  after  his 
decease  to  permit  such  person,  vho  for  the  time  being  would 
take  by  descent  as  heir  male  of  the  body  of  the  said  B.,  his 
grandson,  to  take  the  profits  thereof  until  some  such  person  should 
attain  the  age  of  twenty-one  years,  and  then  to  convey  the  same 
to  such  person  so  attaining  that  age,  his  executors,  administra- 
tors, and  assigns ;  but  if  no  such  person  should  live  to  attain 
the  age  of  tventy-one,  then  in  trust  to  permit  such  person  and 
persons  successively,  who  for  the  time  being  would  take  by 
descent  as  heirs  male  of  the  body  of  the  testator's  son  (father 
of  B.),  to  take  the  profits  of  the  same  leasehold  premises  until 
one  of  them  should  attain  the  age  of  twenty-one,  and  then 
to  convey  the  same  to  such  heir  okale  first  attaining  that  age, 
his  executors,  administrators,  and  assigns. 

At  the  death  of  fi.,  the  grandson,  his  son  and  heir.  A.,  bad  attained 
the  age  of  twenty-one,  and  entered  into  possession  of  the  leasC' 
hold  premises.  Upon  a  bill  Gled  against  him  by  the  next  of 
kin  of  the  testator  :  — 

Held  that  A.  had  not  a  good  title  to  the  leaseholds ;  that  the 
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and  Ireland^  duly  made  and  published  his  will,  dated  the         18^6. 
19th  of  June,  1770,  and  thereby  gave  and  bequeathed  his         \^^^ 
said  leasehold  lands  and  premises,  and  all  other  chattels,   Dungannok 
leasehold  lands  and  tenements,  which  he  should  die  pos-        Smith. 
sessed  of,  to  his  wife  and  other  persons  therein  described, 
their   executors  and  administrators,   upon   trust  out   of 
the  yearly  rents,  issues,  and  profits  thereof,  to  pay  an 
annuity  of  300/.  a- year  to  his  wife  for  her  life,  and  subject 
thereto  to  pay  and  apply  certain  sums  yearly  for  the  main- 
tenance and  education  of  the  testator *8  grandson,  Arthur 
Trevor^  until  he  attained  age  ;  and  after  he  should  attain 
his  age  of  twenty-one  years,  subject  to   the  testator's 
debts,  annuities,  and  legacies,  he  gave  and  bequeathed  the 
said  leasehold  and  chattel  interests  to  the  trustees,  upon 
the  trust,  and  in  the  words  following  : — 

"  In  trust  to  permit  my  said  grandson  Arthur  TVevor 
and  his  assigns  to  take  the  profits  of  the  same  leasehold 
premises  for  and  during  the  term  of  his  natural  life,  and 
from  and  after  his  decease  to  permit  such  person  who  for 
the  time  being  would  take  by  descent  as  heir  male  of  the 
body  of  the  said  Arthur  Trevor ^  my  grandson,  to  take 
the  profits  thereof  until  some  such  person  shall  attain  the 
age  of  twenty-one  years,  and  then  to  convey  the  same 
unto  such  person  so  attaining  the  age  of  twenty-one 
years,  his  executors,  administrators,  and  assigns ;  but  if 
no  such  person  shall  live  to  attain  the  age  of  twenty-one 
years,  then  in  trust  to  permit  such  person  and  persons 
successively  who  for  the  time  being  would  take  by 
descent  as  heirs  male  of  the  body  of  the  said  Arthur 
Trevor y  my  son  (father  of  Arthur  the  grandson),  to  take 
the  profits  of  the  same  leasehold  premises  until  one  of 
them  shall  attain  the  age  of  twenty-one  years,  and  then  to 
convey  the  same  to  such  heir  male  first  attaining  that  age, 
his  executors,  administrators,  and  assigns  ;  and  if  all  the 
persons  who  shall  respectively  and  successively  be  heirs 
male  of  the  body  of  the  said  Arthur  Trevor^  my  son. 
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1S46.        afaall  die  under  the  age  of  ttrenty-one  years,  or  if  then: 

j^         shall  not  be  any  heir  male  of  the  body  of  the  said  Arthur 

DuMOANNoii    JYevor,  my  bod,  liriug  at  the  death  of  the  aaid  Arthur 

Smith.        2Vtvor,  my  grandaon,  or  who  shall  be  afterwards  bom, 

then  in  trust  for  the  only  daughter  of  my  said  soa  Arthur 

Trevor,  living  at  his  decease,  if  he  shall  have  but  one  then 

liriog,  until  he  shall  attain  the  age  of  twenty-one  years, 

or  be   married,  which   shall   first  happen,  and  then  to 

assiga  the  same  to  such  only  daughter,  ber  executors, 

administratom,  and  asBigoE,  or   in  such  manner  as  shaU 

be    agreed    upon    previous    to    ber   marriage."       Then 

followed  various  other   trusts   to   taiie   effect   in    eventa 

which  have  not  happened  (a). 

llie  testator  subsequently  executed  several  codicils  to 
his  will,  but  they  did  not  in  any  way  aBeet  the  bequest  in 
the  will  of  the  leasehold  interests.  He  died  on  the  3(Hh 
of  January,  i77l,  leaving  bis  wife  Atine,  Viscountess 
Duttgannon,  and  two  daughters  Anne,  Countess  of  JMor- 
nington,  and  Penelope  Prudence  Leslie,  and  his  said  grand- 
son,^rMitr  Trevar,vho  were  bis  onlynextof  km, surviving 
him.  The  Tiscountess  was  barred  by  her  marriage  settle- 
ment from  taking  any  interest  to  which  she  might  other- 
wise be  entitled  in  the  personal  estate.  Arthur  Trevor, 
father  of  the  said  Arthur  Trevor,  the  grandson,  was  living 
at  the  dat«  of  the  will,  but  died  soon  afterwards,  in  his  fa- 
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same  down  to  the  time  of  his  deaths  having  regularly         1846. 
obtained  renewals  of  the  leases.     By  his  will,  dated  the         j]^ 
24tli  of  August,  1829,  he  devised  his  fee  simple  estates    Dungannon 
to  the  Marquis  of  Downshire  and  the  Earl  of  Clare^  upon        Smith. 
trust  for  his  eldest  son  (the  appellant)  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail ;  and  he  gave 
to  the  same  trustees  his  leaseholds  upon  such  trusts  as, 
allowing  for  the  different  natures  of  the  estates,  would  best 
correspond  with  the  trusts  of  the  fee  simple  estates. 

Arthur i  the  grandson,  second  Viscount  Dungannon^  died 
in  Dec.  ISSJ?  and  thereupon  the  appellant,  his  only  child 
and  next  of  kin,  succeeded  to  the  title  as  the  third  viscount. 
Having  attained  his  age  of  twenty-one  years  in  1819,  he 
entered  immediately  after  his  father's  death  into  possession 
of  the  rents  and  profits  of  the  said  leasehold  estates  be- 
(^ueathed  by  tlie  will  of  the  first  Lord  Viscount  DungannoUy 
and  continued  in  the  enjoyment  thereof.  In  June  1841,  he 
obtained  administration,  with  the  will  annexed,  of  the 
goods  and  chattels  unadministered  of  the  first  viscount, 
and  became  his  personal  representative.  He  also  about 
the  same  time  obtained  a  conveyance  of  the  legal  estate 
in  the  devised  premises  from  the  administrator  of  the  last 
surviving  trustee  of  the  will. 

In  December  1841,  the  respondents,  as  the  personal 
representatives  of  the  said  Anne,  Countess  of  Mortiington, 
and  Penelope  Prudence  Leslie,  daughters,  and  two  of  the 
next  of  kin  of  the  first  Viscount  Dungannon,  filed  their  bill 
in  the  Court  of  Chancery  in  Ireland  against  the  appellant 
and  others  (who  were  made  defendants  for  form's  sake), 
charging  that  the  bequest  of  the  leaseholds,  in  the  will 
of  the  first  viscount  was  void  for  remoteness ;  and  that 
accordingly  on  the  death  of  Arthur  Trevor,  that  testator's 
grandson  (the  second  viscount),  the  said  leasehold  pre- 
mises became  distributable  among  the  next  of  kin  of  the 
said  testator;  and  that  the  respondents,  as  personal  re- 
presentatives of  two  of  such  next  of  kin,  were  entitled  to 
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two-thirds  thereof,  the  appellant  being,  as  the  other  next 
of  kin,  entitled  to  the  othdr  one-third. 
'       To  that  bill  the  appellant  put  in  a  general  demurrer 
for  want  of  equity. 

The  cause  was  heard  before  Sir  Michael  O'Loughlin, 
late  Master  of  the  Rolls,  who,  by  an  order  made  in  May 
1842,  overruled  the  demurrer  (i). 

There  was  an  appeal  from  that  decision  to  Sir  Edward 
Sugden,  then  Lord  Chancellor  of  Ireland,  who  suggested 
that  it  would  be  better  for  the  parties  to  appeal  to  this 
House  at  once  (c).  This  appeal  was  then  presented 
against  the  order  of  the  Master  of  the  Rolls. 

Mr.  Hodgson  and  Mr.  Napier  (of  the  Irish  bar)  for  the 
appellant  {d) : — 

The  question  in  this  case  is,  whether  the  trusts  declared 
concerning  the  leasehold  property,  by  the  will  of  the  first 
Viscount  Dutiganuan,  to  taltc  effect  after  the  death  of  his 
grandson,  arc  void  for  remoteness.  Limitations,  by 
executory  deiisc,  were  not  known  to  the  simplicity  of  our 
laws.  The  Duke  of  Norfolk's  case  was  the  first  of 
the  kind  of  which  we  have  any  report.  In  Lord  Notti/ig. 
ham's  time  such  devises  did  not  extend  beyond  lires  in 
being.  Lord  Norlhington  was  inclined  to  extend  them 
farther : — 
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this  House,  with  the  assistance  of  the  Judges,  that  the         1B46. 
extreme  limit  beyond  lives  in  being  was  a  term  in  gross         j^^ 
of  twenty-one  years  and  a  few  months,  the  period  of  Dunoannon 
gestation,  where  gestation  existed).  Smith. 

The  case  now  before  the  House  is  one  of  first  im- 
pression. The  only  case  that  comes  at  all  near  it  is 
that  of  Ibbetson  v.  Ibbetson  (/),  but  it  is  distinguishable 
from  that  also  in  material  circumstances.  It  must  be 
admitted,  however,  that  that  case,  as  far  as  it  is  appli- 
cable, is  adverse  to  the  appellant,  and  that  the  opinions 
of  Lord  Plunket  and  S\v  Edward  Sugderij  as  expressed 
in  the  case  of  Ker  v.  Lord  Dungannon,  on  the  same  will, 
are  also  adverse. 

There  is  no  question  that  the  rule,  in  respect  to  execu- 
tory devises,  is,  that  the  limitations  must  be  so  framed 
that  they  must  take  effect,  if  at  all,  in  twenty-one  years 
and  a  few  months,  after  a  life  or  lives  in  being,  Cadell  v. 
Palmer.  That,  however,  is  a  harsh  rule,  and  often 
disappoints  the  intentions  of  the  testator.  But  the  rule  is 
not  broken  in  upon  by  the  bequest  in  this  case,  in  such  a 
way  as  would  justify  the  House  to  hold  the  limitations 
to  be  entirely  void,  as  the  Master  of  the  Rolls  did  :  at  the 
death  of  the  tenant  for  life,  the  grandson  named  in  the 
will,  the  appellant  had  attained  the  age  of  twenty-one 
years,  and  he  was  also  the  person  who  would  take  by 
descent,  as  heir  male  of  the  body  of  the  grandson,  upon 
whose  death  therefore  he,  answering  all  the  description 
of  the  person  who  was  to  take  the  absolute  interest  in  the 
property,  became  entitled,  under  the  trusts  of  the  will,  to 
an  absolute  assignment  of  the  leasehold  estates.  There  is 
a  principle  of  construction  arising  out  of  the  rule  itself, 
authorising  the  holding  of  the  devise  to  be  good,  as  far  as 
can  be,  ut  res  magis  valeat  quam  pereaty  as  in  Forth  v. 
Chapman  {g).     Any  construction  that  would  violate  the 

•  (/)  10  Sim.  495 ;  5  Myl.  &  C.  96.         (g)  P.  Wms.  663. 
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IM6.  rule  against  perpetuitieB,  cannot  be  adopted^  it  is  true ; 
^^^  but  the  law  does  not  search  for  a  perpetuity  in  a  will, 
DvKCANHOH  though  it  abhorti  it,  when  obvious,  as  nature  abhors  a 
Smith,  vacuum.  The  true  rule  of  construction,  according  with 
reason  and  common  sense,  requires  tbat  the  will,  being  a 
teslator's  last  disposition  of  his  property,  shall  be  held  good, 
if  it  does  not  violate  the  rules  of  law.  The  rule  of  con- 
stnicUon  is  well  laid  down  by  Lord  LyndAurst,  in  the 
case  of  Hoare  v.  Bytig  (A),  and  of  the  principle  on  which 
the  rule  is  founded,  there  can  be  no  better  illustration  than 
what  the  Master  of  the  Rolls  says,  in  Markwortk  v.  Hinx' 
man  (i),  holding  that,  in  a  bequest  of  this  nature,  the 
first  of  the  series  took  the  personal  estate  absolutely. 
The  same  rule  was  laid  down  by  Littleton,  sect.  586,  and  by 
Lord  CokCf  in  bis  Commentary  on  that  section,  Heipublica 
interest  suprema  hominum  teilamenta  rata  haberi  (A). 

The  trusts  of  this  will  were,  from  and  after  tlie 
decease  of  Arthur  Trevor,  the  grandson,  who  was  made 
tenant  for  life,  "  to  permit  such  person  who,  for  the 
;time  being,  would  take  by  descent  as  heir  male  of  the 
body  of  the  said  A.  Trevor,  my  grandson,  to  take  the 
profits  thereof,  until  some  such  person  shall  attain  tbe 
age  of  twenty-one  years,  and  then  to  convey  the  aame 
unto  such  person  so  attaining  the  age  of  twenty-one  years, 
his    executors,    admloistrators,    and     assigns."       Upon 
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rents  and  profits  of  the  estates.  The  testator  had  a  clear  )845. 
right  to  provide  for  any  event  that  might  happen  within  j^^^ 
twenty-one  years  after  the  death  of  the  tenant  for  life  ;  Dunoannon 
and  here  the  event  provided  for  happened  immediately  on  Smith* 
the  termination  of  the  life  estate,  so  that  there  was,  in 
fact,  no  suspension  of  the  vesting  of  the  leaseholds.  The 
person  who  was  to  enjoy  them  was  described  by  the  tes- 
tator, who  had  a  right  to  describe  him,  to  enable  the 
trustees  to  convey  to  him.  With  respect  to  the  words, 
^^  for  the  time  being,"  is  not  the  plain  sense  of  them  to  be 
taken  to  be,  '^  at  the  time  the  event  happened,"  and  not 
from  time  to  time,  as  the  respondents  contend?  lliis 
construction  is  too  plain  to  require  any  authority  for  it. 
And,  as  to  the  third  objection,  the  testator's  object  was 
evidently  to  transmit  the  property  with  the  title.  If  the 
first  clause  of  the  will  be  taken  to  provide  for  a  succession 
of  persons,  the  second  member  of  the  series  must  take  on 
the  death  of  the  first ;  ^^  for  the  time  being"  must  mean  at 
the  death  of  the  first  taker.  If  there  was  no  heir  male  at 
the  death  of  Arthur  Trevfrr^  then  there  would  be  an  end 
of  the  trust ;  and,  in  that  event,  the  next  of  kin  of  the 
testator  would  certainly  take  this  property.  The  word 
^'  class"  would  be  inaptly  applied  to  persons  taking  in 
succession  ;  and  it  was  a  fallacy  to  apply  the  term  to 
the  series  of  individuals  to  take,  as  pointed  out  in  this 
will,  as  the  Master  of  the  Rolls  in  Ireland  did  apply  it. 
To  talk  of  a  bequest  to  a  class  in  this  case  is  a  mere 
sophism,  and  the  case  of  Leake  v.  Robinson  (/),  which 
was  founded  on  Jee  v.  Audley  (m),  is  no  authority  for  the 
decision  of  this  case. 

This  testator  had  provided  for  contingencies  which 
never  happened,  and  which  would  certainly  be  bad  if  they 
had  happened.  But  it  is  well  known  that  where  there 
are  good  and  invalid  bequests  in  the  same  will,  the  good 
bequests  do  not  fail  because  by  possibility  the  other,  be- 

(0  2  Meriv.  363.  (m)  1  Cox,  324. 
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184C.  quests  are  bad;  Beardv.  Weslcotl  (w).  The  law  will  give 
J~^  effect  to  good  beqiiesta  if  they  arise,  but  not  to  invalid 
Dfngannon  bequests  whether  they  arise  or  not.  If  the  testator  had 
Smith  ^^^  "''^  property  to  the  pcrtion  who  would  be  his  heir 
male,  to  take  it  at  his  age  of  twenty-one  years,  but  if  he 
should  not  attain  that  age,  then  over,  could  it  be  said  the 
latter  bad  bequest  would  invalidate  the  first  good  limita- 
tion ?  Here  the  first  heir  male  of  the  body  of  Arthur 
Trevor,  the  grandson,  uttainiiig  twenty-one,  would  take 
on  his  death.  That  is  tbe  first  period  in  the  series.  The 
next  period  is  tlie  death  of  the  second  heir  male  under 
twenty-one.  There  is  a  necessary  trust  for  the  first  heir 
male  of  the  grandson ;  on  his  death  there  must  be  an  heir 
male  of  him,  having  attained  twenty-one.  There  is  a 
specific  trust  for  the  first  heir  male,  and  the  trustees  must 
hold  the  rents  and  profits  for  him,  and  while  he  lives  no 
other  person  can  claim  them.  Why  then  should  his  title 
be  affected  by  any  invalidity  in  the  title  trf  the  other 
members  of  the  series,  his  own  title  being  complete  in 
omnibus.  The  subsequent  void  bequests  have  the  same 
effect  as  if  tnere  were  no  such  bequests  at  all.  'I'he  pri- 
mary trust  for  Arthur  Trevor  stands  in  its  own  strength, 
is  coDBistent  with  the  intention,  and  not  contravening  any 
rule  of  law.  The  subsequent  trusts  m.iy  or  may  not  be 
void  without  affecting  the  primary  trust.     Why  should 
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decision  of  Lord  Hardwicke's^  and  ought  to  be  governed         1846. 
b\'  the  universal  law  of  this  country  at  the  time.     Was         ^ord 
this  testator,  with  all  liis  infirmities  of  deathbed,  to  know    Dunoannon 
the   law    better   than  Lord  Hardwivke^  who   may  fairly        Smith. 
stand  a  comparison  with  I^ord  Eldon^  whose  observations 
in  the  subsequent  case  of  Trigonwell  v.  Sydenham  (w), 
it  should  be  remembered,  are  at  variance  with  those  he 
made  in  disapprobation  of  Trafford  v.  Trafford. 

The  late  casc^  of  Tollcmache  v.  The  Earl  of  Coventry  (o) 
in  tliis  House,  which  applies  strongly  to  this  case,  ap- 
pears  to  have  been  much  misunderstood  by  the  Master  of 
the  Rolls  in  Ireland^  nor  did  the  Lord  Chancellor  there 
much  relish  it.     He  said,  he  should  abide  by  it,  although 
it  was  the  decision  of  only  one  Judge — which  is  not  the 
fact,  as  it  appears  from  Mr.  Blights  report  that  Lord 
Lyndhurst  concurred  in  it  (/>).     Every  objection  to  the 
appellant's  title  in  this  case,  might  be  made  to  the  third 
Lord  Fere's  in  that  case,  and  it  is  impossible  to  sustain 
that  decision  without  admitting  the  validity  of  the  appel- 
lant's title.    The  cases  of  Taylor  v.  Biddall  (y),  Trafford 
V.   Traffordj    Trigonwell  v.   Sydenham^  and  Tollemache 
V.    Earl   of   Coventry,    and    the    observations    of  Lord 
Brougham  in  Campbell  v.  Harding  (r),  fully  support  the 
appellant's  title.      There  is  no  case  deciding  that  in  a 
series  of  limitations,  where  the  first  are  good  and  the  sub- 
sequent bad,  the  whole  series  is  void  ab  initio ;  such  a 
case,  if  it   existed,    would  be    a    stain  on   the   English 
law. 

The  main  objection  to  the  appellant's  right  is  made  to 

in)  3  Dow,  210,  216.  (o)  2  Clark  &  F.  611. 

( p)  The  observations  ascribed  to  Lord  Lyndhurst  in  Mr.  Bligh*8 
Report,  Vol.  8.  p.  5G7,  were  not,  aqcI  could  not  have  been,  made 
by  his  lordship  in  the  House.  He  was  not  present  at  the  argu- 
ment, nor  when  the  judgment  was  given  on  the  15th  of  August ; 
he  was  on  that  day  sitting  as  Judge  of  Assize  at  Lancaster, 

(q)  2  Mod.  289.  (r)   2  Russ.  8c  M.  401. 

VOL.  XII.  2  P 
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lB4f^.         rest  on  the  hitc    decision  in  Ihl^tsmi  v.  Ibbetson  (u). 

l^^^^l         Taking  that  case  to  be  rightly  decided,  it  does  not  govern 

DrxGANNON   tiiijj  cuse,  because  the  circumstances  are  very  different; 

Smith.       the  person  there  was  held  entitlfd  to  a  life  interest;  he 

was  not  held  entitled  absolutely,  nor  was  the  limitaticm 

held  to  be  void.     An  appeal  to  this  House  was  contem- 

pliited,  but  abandoned,  the  parties  having  entered  into  a 

coniproniise.     So  that  this  House  is  not  to  be  governed 

by  that  case  as  an   authority  against  this,  in  which  the 

House  is  called  on  to  review  all  the  cases. 

The  principle  of  construction  applicable  to  all  the  cases 
is,  that,  if  the  subject  is  capable  of  two  constructions,  one 
destroying  and  the  other  preserving  the  bequests,  the 
Court  is  to  adopt  the  former,  as  is  eloquently  expressed 
by  Lord  lirougham  in  Langston  v.  Lnugstcu  (r) ; 
^'  There  are  two  modes  of  reading  an  instrument,  where 
the  one  destroys  and  the  other  preserves.  It  is  the  rule  of 
law,  and  of  equity,  following  the  law  in  this  respect,  that 
you  should  rather  lean  towards  that  construction  wbicfa 
preserves,  than  towards  that  which  destroys," 

Mr.  Turner  and  Mr.  Butt  (of  the  Irish  Bar),  witfc 
whom  were  Mr.  Matins  and  Mr.  Rendally  for  the  rc« 
spon dents  : — 

The  appellant  was  not  born  at  the  date  of  thevSl 
The  case  has  been  argued  for  him  on  three  grounds:  li^f 
That  the  words  "  for  the  time  being"  mean  at  thedei" 
of  the  first  tenant  for  life  :  2ndly ;  That  if  those  words* 
not  mean  at  the  time,  but  "  from  time  to  time,"*** 
respondents  contend,  the  disposition  is  good  for  the  iW I ^ 
taker,  and  the  appellant  took  absolutely  :  and  3rdiyj  **^B^fj 
the  only  part  of  the  will  that  is  void,  is  as  to  the  vate^^Wy 


c 

( 
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of  the  series  who  came  after  the  first  taker,  and  the «fM^. 


(ii)  10  Sim.  495  ;  5  Myl.  &  (v)  2  Clark  &  F.  2«.      1^ 
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pellant  took  first  and  took  absolutely.  But  if  the  words  1846. 
of  the  will  be  attended  to,  these  propositions  cannot  be  jT^ 
maintained.  Dungannon 

First ;  the  express  gift  of  the  beneficial  interest  under       Smith. 
the  will  in  the  corpus  of  the  leaseholds,  under  the  trust  to 
convey  as  declared  by  the  words,  "  from  and  after  his 
decease,  to  permit  such  person  who,  for  the  time  being, 
would  take  by  descent  as  heir  male  of  the  body  of  the 
said  Arthur  TVevor,  my  grandson,  to  take  the  profits 
thereof,  until  some  such  person  shall  attain  the  age  of 
twenty-one  years,  and  then  to  convey  the  same  unto  such 
person  so  attaining  the  age  of  twenty-one  years,  his  exe- 
cutors, administrators,  and  assigns,"  is  void  :    for  the 
clear  and  settled  rule  of  law  is,  that  the  validity  of  an 
executory  bequest  must  be  determined  at  the  testator's 
death ;   and  that  if  there  be  then  any  possibility  of  the 
period  of  vesting  absolutely  exceeding  the  allowed  limit, 
tlie  executory  bequest  is  void :  and,  according  to  all  the 
cases,  it  is  void,  not  in  the  excess  only,  but  absolutely 
for  the  whole  :  and  as  the  gift  under  the  trust  to  convey 
was  to  the  person  who  should  first  sustain  the  double 
character  of  being  the  person  who  would  take  by  descent 
as  heir  male  of  the  body  of  Arthur  Trevor,  the  grandson, 
and  of  having  attained  the  age  of  twenty- one  years  (the 
attainment  of  that  age  being,  in  fact,  an  essential  part  of 
the  constitution  of  the  character  of  the  person  to  whom  the 
conveyance  is  directed,  just  as  essential  as  the  being  the 
person  who  would  take  by  descent  as  heir  male  of  the 
body  of  Arthur  Trevor,  the  grandson)  ;  and  as  the  person 
to  take  by  descent  as  heir  male  of  the  body  of  Arthur 
Trevor,  the  grandson,  who  should  first  attain  the  age  of 
twenty-one,  might  not  have  attained  that  age  until  after 
the  limit  allowed  for  the  vesting  of  executory  bequests, 
so  there  was  a  possibility,  at  the  testator's  decease,  that 
the  period  of  vesting  absolutely  might  exceed  such  limit. 
Secondly ;  no  gift  of  the  beneficial  interest  under  the 

2p2 
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1846.         will,  ill  the  corpus  of  the  leaseholds,  cau  be  implied  from 
|]^         the  trust  of  the  profits  declared  in  the  words  of  the  will 
DuNGANNON    beforc  cited.     For  in  order  to  construe  a  trust  of  the 
Smith.        profits  into  a  gift  of  the  corpus^  such  trust  must  be  abso- 
lute or  indefinite  ;  whereas,  in  the  present  case,  the  trust 
of  the  profits  is  neither  absolute  nor  indefinite:  on  the 
contrary,  by  the  express  terms  of  the  trust,  it  was  not  in 
any  one  case  to  exceed  a  minority  ;   and  it  was  to  cease 
when  a  person  taking  under  it  should  first  attain  the  age 
of  twenty-one  years :  moreover  the  express  gift  of  the 
corpus,  in  the  direction  to  convey  the  leaseholds  to  the 
person  to  take  by  descent  as  heir  male  of  the  body  of 
Arthur  Trevor,  the  grandson,  who  should  first  attain  the 
age  of  twenty-one  years,  negatives  a  gift  by  implication 
to  any  individual,  who  should  not  sustain  the  double  cha- 
racter of  being  the  person  who  would  take  by  descent  as 
heir  male  of  the  body  of  the  said  Arthur  Trevor,  and  of 
having  attained  the  age  of  twenty-one  years ;  and  it  u 
manifest    that    no    person    could    sustain    such    double 
character  during  the  continuance  of  the  trust  of  the  pro- 
fits.     This  will    is   an    undisguised   attempt  to  violate 
the  rules  of  law,  seeking  to  keep  the  rents  and  profits 
distinct  fr:)m  the  corpus  of  the  estate  until  the  time  for 
vesting  of  the  latter  arrived.    There  cannot  be  a  severance 
of  the  rents  and  profits  from  the  corpus  of  the  estate. 
The  latter  must  go  as  the  former  did;    Ibbetson  v. A- 
betson. 

Thirdly  ;  this  trust  of  the  profits  has  never  arisen,  tsi 
cannot  liow  arise,  since  the  person,  who,  at  the  death  of 
Arthur  Trevor,  the  grandson,  would  have  takeii  bydescflrf 
as  heir  male  of  his  body,  had  then  attained  theagev 
twenty-one  years.  ■  ^'^ 

It  is   not  necessary  to  trace  the   origin  of  the  ra* 
governing  executory  devises,  it  is  admitted  that  the  '"^  _ 
is  settled,  that  an  executory  devise  must  vest,  if  at  w>  I  ,  ^ 
within  a  life  or  lives  in  being,  and  twenty-one  years  afte^'  |  .  j 
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and,  that  all  which  exceeds  that  limit  is  void,  not  only  as  to         IH46. 
the  excess,  but  in  ioto,  because  it  is  against  the  policy  of  Lq,.^ 

the  law  to  permit  property  to  be  taken  out  of  commerce  ;  ^-^i'noannon 
(per  Sir  fF.  Grant,  in  Leake  v.  Robinson  (r)  ).  And  it  Smith. 
would  introduce  uncertainty  into  the  law  to  hold  part  of  a 
bequest  good  and  part  bad,  so  that  the  Courts  refuse  to  split 
a  contingency,  as  in  Procter  v.  The  Bishop  of  Bath  (5). 
And  for  that  reason  the  trust  in  the  case  of  Lord  South-- 
ampton  v.  Marquess  of  Hertford  {t)  was  held  void  in  toto. 
Those  cases  and  that  oi Marshall  y,  Holloway{u)y  followed 
by  the  late  case  of  Ibbetson  v.  Ibbetson,  which  is  in  all 
respects  applicable  to  this  case,  give  the  respondents  the 
authority  of  Lord  JSldon,  Sir  If.  Grant,  the  Vice 
Chancellor  of  England,  and  Lord  Cottenham,  and  to 
them  may  be  added  Lord  Plunket  (t;),  and  Sir  Edward 
Sugden  in  Ker  v.  Lord  Dungannon. 

Mr.  Napier  replied. 

The  following  cases,  in  addition  to  those  before  cited, 
were  referred  to  and  discussed  on  both  sides  ;  their  ap- 
plication will  be  seen  in  the  opinions  of  the  Judges,  infra : 

Boraston's  Case{w)y  Hopkinsv,  Hojikins{x),  Stevens  v. 
Stevens  (y),  Vaugham  v.  Bur  stem  (s),  Jee  v.  Audley  (a), 
Doe  V.  Allen  (A),  Doe  v.  Moore  (c),  Grijiths  v.  Fere  {d), 

(r)  2  Meriv.  363.  (r)   2  Ves.  &  B.  54. 

is)  2  H.  Blacks.  358.  («)  2  Swanst.  432. 

(»)  It  appeared  by  a  short-hand  writer's  note  of  his  Lord- 
ship's judgment  in  Ker  v.  Lord  Dungannon  that  he  was  of 
opinion  that  the  limitation  on  which  the  question  turned  was 
too  remote,  but  as  the  parties  entitled  to  two- thirds  of  the  pro- 
perty had  not  made  any  case  to  that  effect,  he  recommended  a 
re-hearing  before  his  successor  ;  and  he,  with  that  view,  decreed 
that  the  bill  be  dismissed. 

{w)  3  Co.  Rep.  19.  (a)   1  Cox,  324. 

(j)  Cas.  temp.  Talb.  41.  (6)  8  Term  Rep.  504. 

(y)  Cas.  temp.  Talb.  232.  (c)   14  East,  601. 

(r)  1  Bro.  C.  C.  101.  (d)  0  Ves.  127. 


»V  CASKS  IN  THE  HOUSE  OF  LORDS. 

1846.         fFare  v.  Polhill  (g),    Mogg  v.   Mogg  (A),    Phipps  t. 

L^         Ktlyngel^i),   Bullv.Prichard{j),  Hayes  \.  Hopes [k), 

DoNOANHOu    JOoe  V.  PeHam  {I},  Lord  Deerhurst  v.  The  Duke  of  St. 

Smith.       Albans  {m),  Gowerv.  Grosvenor  (,n),  Dodd  v.  Wake{u), 

Vawdry  v.  Geddes{p),  Tulderdy  r.  CoU  {g),  Newman  v. 

Nevitnan  (r),  P/iipps  v.  Ackers  (s),  Datiies  v.  J^sAer  {I], 

Boughton  r.  James  {u),  Festitig  v.  Allen  (c). 

The  Lord  Chancellor  informed  Mr.  Napier  that  it  was 
the  opinion  of  all  the  noble  and  learned  Lords  present,  that 
the  case  was  extremly  well  argued  by  the  learned  counsel 
— by  the  learned  counsel  on  both  sides. 

His  Lordship  then,  after  conferring  with  the  other 
Lords,  proposed  the  following  question  to  the  learned 
Judges  (who  obtained  time  to  consider  their  answer). 

"  The  testator,  being  entitled  to  certain  leasehold  pre- 
mises for  years,  bequeathed  the  same  to  trusteefi,  in  trust 
to  permit  his  grandson  B.  and  his  assigns  to  take  the 
profits  of  the  same  leasehold  premises  for  and  during  the 
term  of  his  natural  life,  and  from  and  after  his  decease  to 
permit  such  person  who  for  the  time  being  would  take  by 
descent  as  heir  male  of  the  body  uf  the  said  B.,  his  grand- 
son, to  take  the  profits  thereof  until  some  such  person 
shotdd  attain  the  age  of  twenty-one  years,  and  then  to 
convey  the  same  unto  such  person  so  attaining  the  u^  of 
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«ic^e  of  twenty-one  years,  then  in  trust  to  permit  such  ^846. 

person  and  persons  successively  who  for  the  time  being  Lj„.^j 

would  take  by  descent  as  heirs  male  of  the  body  of  his    I^unoanmon 
(the  testator's)  son  to  take  the  profits  of  the  same  lease*        Smith. 
hold  premises  until  one  of  them  should  attain  the  age  of 
twenty-one  years,  and  then  to  convey  the  same  to  such 
heir  male  first  attaining  that  age,  his  executors,  adminis- 
trators, or  assigns. 

*^  At  the  death  of  B.,  the  grandson,  his  eldest  son  A. 
had  attained  the  age  of  twenty-one  years,  and  afterwards, 
with  the  consent  of  the  trustees,  but  without  that  of  the 
next  of  kin  of  the  testator,  articled  to  sell  the  said  lease* 
liolds  to  a  purchaser. 

"  Was  he  (A)  capable  of  making  a  good  title  to  them  ?" 


The  learned  Judges   attended   this   dav,  and  as   they        ^^^^* '. 
differed  in  their  opinions,  they  delivered  them  seriatim. 

Mr.  Baron  Piatt.— \  think  he  (A)  was  not  capable  of 
making  a  good  title  to  the  purchaser.  Opinions  o/ 

1  he  testator,  in  pointing  out  the  object  of  his  bounty 
expectant  on  the  death  of  his  grandson,  describes  that 
object  as  "such  person  who  for  the  time  being  would 
take  by  descent  as  heir  male  of  the  body  of  his  grandson," 
and  directs  that  such  person  should  be  permitted  to  take 
the  profits  until  some  such  person  should  attain  the  age 
of  twenty-one  years,  to  whom  the  trustees  were  then  to 
convey.  If,  therefore,  the  first  heir  male  of  the  grandson 
did  not  attain  twenty-one,  the  period  during  which  the 
persons  who  in  succei^:si()n  might  be  heirs  male  of  the  body 
of  the  grandson  for  the  time  being  were  designed  to  take 
the  profits,  and  at  tiie  expiration  of  which  the  trustees 
were  directed  to  convey,  might  extend  to  half  a  century. 
But  the  rule  of  law  required  that  the  event  upon  which 
the  estate  was  to  be  conveyed  to  the  heir  male  of  the  body 
of  the  grandson  should  happen  within  twenty-one  years,^ 
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1846.         and  the  period  of  gestiUon  next,  after  the  death   of  tin- 

[^Qrd         grandnuii.     And  when  a  gift  is  infected  with  tlic  vIcl*  uf 

DuMOiMNON    its  possibly  exceeding  the  prescribed  limit,  it  \s   at  oncx- 

Smith.        and  altogether  void,  both  ut  \nw  and  in  equity.       And 

even  if  in  its  actual  event  it  eliuuld  fall  greatly  within 

lit'j^m     ^^^  limit,  yet  it  is  still  as  absolutely  void  as  if  the  event, 

which  would  have  taken  it  beyond  the   boundary,  lia<l 

occurred.     The  case  of  llibeison  v.  Ibbeimn  {x)   appears 

to  me  to  have  been  properly  decided,  and  to  be   directly 

in  point. 

For  these  reasonB  J  think  the  disposition  too  remote, 
and  that  A.  was  incapable  to  make  a  title  to  the  proposed 
purchaser. 

Mr.  Justice  Cresswell. — As  a  large  majority  of  the 
Judges  to  whom  your  Lordships'  question  was  propubed 
are  agreed  as  to  the  answer  to  be  given  to  it,  I  shall  stale 
as  briefly  as  possible  the  reasons  upon  which  a\y  opinion 
is  founded,  well  knowing  that  your  Lordships  will  hear 
the  same  opinion  much  better  maintained  by  many  of  my 
learned  brethren.  The  question  depends  upon  the  eflTect 
to  be  given  to  the  words  "  and  from  and  after  bis  (the 
grandson  B.'s)  decease  to  permit  such  person  (who  for 
the  time  being  would  take  by  descent  as  heir  male  uf  the 
body  uf  the  said  B.,  his  grandson)   to  take  the  profits 
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V. 

Smith. 


OpimoM  1^ 
the  Judg€9, 


should  first  attain  the  age  of  twenty-one  years.  It  is  a  1846. 
general  rule,  too  firmly  established  to  be  controverted,  hotA 
that  an  executory  devise  to  be  valid  must  be  so  framed  Dunoannon 
that  the  estate  devised  must  vest,  if  at  all,  within  a  life  or 
lives  in  being  and  twenty-  one  years  after ;  it  is  not  suffi- 
cient that  it  may  vest  within  that  period ;  it  must  be  good 
ill  its  creation  ;  and  unless  it  is  created  in  such  terms 
that  it  cannot  vest  after  the  expiration  of  a  life  or  lives  in 
being,  and  twenty-one  years,  and  the  period  allowed  for 
gestation,  it  is  not  valid,  and  subsequent  events  cannot 
make  it  so.  In  Jee  v.  Audley  (y).  Lord  Ke?iyou,  when 
Master  of  the  Rolls,  expressed  himself  very  strongly  on 
this  point*  He  said,  *^  the  limitations  of  personal  estate 
are  void  unless  they  necessarily  vest  (if  it  all)  within  a 
life  or  lives  in  being,  and  twenty- one  years,  and  nine  or 
ten  months  afterwards.  This  has  been  sanctioned  by  the 
opinion  of  Judges  of  all  times,  from  the  time  of  the  Duke 
of  Norfolk's  case  to  the  present ;  it  is  grown  reverend  by 
age,  and  is  not  now  to  be  broken  in  upon."  Try  the 
bequest  under  consideration  by  this  rule.  At  the  time 
when  the  testator  died  it  was  impossible  to  foresee  whe- 
ther any  heir  male  of  his  grandson  would  attain  the  age 
of  twenty- one  in  due  time,  and  it  might  well  happen  that 
long  after  the  expiration  of  twenty-one  years  from  the 
death  of  the  grandson  B.,  some  person  would  for  the  first 
time  fill  the  character  of  heir  male  of  the  body  of  B., 
having  attained  the  age  of  twenty-one  years,  and  so 
answer  the  description  of  the  party  to  take  under  this 
bequest.  If  such  an  event  might  happen  (and  it  is  self- 
evident  that  it  might),  how  can  it  be  said  that  this  bequest 
is  so  framed  that  it  must  take  effect,  if  it  all,  within  the 
time  limited  by  law  ? 

It  seems  to  me  that  the  supposed  vendor  caimot  derive 
any  advantage    from  the  bequest  of  the  profits   to   the 


(y)   1  Cox,  324. 
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1846.         person  who  for  the  time  being  would  take  by  descent  as 
[]^         beir  male  of  the  body  of  B.,  until  some  such  person  should 
DuMOAMNoif   attain  the  age  of  twenty-one  years.    Such  bequest  appears 
Smith.        to  be  open  to  the  same  objections  as  haTC  been  made  to 
the  bequest  of  the  corpus  of  the  estate ;  and  if  it  were  not 
t£!jmdw^>    so,  A.  never  answered  the  description  of  a  party  to  take 
under  it ;  and  for  the  purpose  of  the  question  proposed 
by  your  Lordships,  I  think  the  case  must  be  considered 
as  if  the  intermediate  profits  had  been  given  to  a  stranger. 
The  main  argument  urged  at  your  Lordships*   bar  in 
favour  of  A/s  title  was,  that  if  he  took  under  this  bequest 
he  would  of  necessity  take  in  due  time,  and  therefore  it 
was  good  as  to  him,  although  void  as  to  those  who  might 
take  at  a  more  remote  period.    The  question,  however,  is 
not  (as  I  apprehend)  whether  A.  or  B.,  if  he  took,  must 
take  in  due  time,  but  whether  the  estate,  if  taken  by  any 
one  under  this  bequest,  must  be  taken  in  due  time.    It  is 
but  one  bequest,  whoever  takes  under  it ;  and  I  find  iio 
authority  for  saying  that  it  can  be  good  as  to  one  and  bad 
as  to  another.     In  Leake  v.  Robinson  (2),  Lord  South- 
ampton V.  The  Marquis  of  Hertford  (o),  and  fFare  r.  Pol- 
hill  (i),  the  doctrine,  that  an  executory  devise,  too  remote 
as  to  some  persons  who  would  take  under  it,  is  altogether 
void,  was  propounded  as  a  matter   beyond    all   dispute. 
Upon  these  cases  it  was  observed  in  argument,  that  they 
clearly  related  to  classes,  and  that,  if  the   whole  class 
could  not  take,  no  part  of  it  could ;  but  that  the  bequest  in 
question  is  in  favour  of  an  individual,  and  not  a  class.    It 
is  not,  however,  in  favour  of  any  particular  individual ; 
there  might  be  several  persons  in  succession  filling  the 
character  of  heir  male  of  the  body  of  B  ,  the  grandson ; 
and  the  testator  gave  no  preference  to  any  one  of  thei» 
over  the  others,  simply  as  heir  male  of  the  body,  but  pre- 
ferred him  who  should  first  attain  the  age  uf  twenty-one. 

(z)  2  Mer.  363.  (b)  11  Ves.  257. 

(a)  2  V.  &  B.  54. 


( 
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This  bequest  then  was  in  favour  of  one  of  a  class,  it  being         1846. 

quite  uncertain  who  that  would  be,  or  when  he  would  be         ^o,.^ 

ascertained.      I  apprehend,  therefore,  that  the  cases  of  Duhoannom 

Leake  v.  Robinson^  and  Lord  Southampton  v*  The  Mar-    .   Smith. 

quis  of  Hertford  J  and  Ware  v.  Polhilly  are  authorities  for 

our  guidance  in  answering  your  I^ordsbip^'  question  in    Jl^j^j' 

this  case.    'J'his  point  may  be  further  illustrated  by  Mr. 

Feame's  chapter   on    executory  estates  limited  upon  a 

failure  of  heirs  or  issue,  sect.  14:  *^Upon  the  distinction 

between  a  dying  without  issue  generally,  and  a  failure  of 

issue  confined  to  the  period  of  a  life  in  being,  it  seems  to 

follow,  that  though  an  executory  devise  in  tail  or  ii}  fee 

to  one  in  esse^  after  a  dying  without  issue,  is  void,  }et  i,n 

executory  devise  for  life  to  one  in  esse^  to  take  place  after  a 

dying  without  issue,  may  be  good,  because  in  the  latter  case 

the  future  limitation  being  only  for  life  of  one  in  eise,  it 

must  necessarily  take    place    during  that  life,  or   not 

at  all." 

In  the  first  case  put  by  Mr.  Fearne,  it  would  have  been« 
bad  even  had  the  first  devisee  died  without  issue  in  the 
lifetime  of  the  person  to  whom  the  executory  device  was 
limited ;  although  in  the  event  which  happened,  the 
estate  would  vest  in  due  time  ;  but  that  might  not  have  been* 
the  case ;  and  the  person  named  who  was  to  take  in  fee 
or  in  tail  could  not  be  separated  from  his  descendants,, 
and  no  distinction  could  be  made  in  his  favour  ;  although,, 
if  he  individually  took  under  the  devise,  he  must  of  neces* 
sity  take  in  due  time. 

The  case  of  Trafford  v.  Traffbrd  (c)  is  supposed  to  be 
an  authority  in  favour  of  the  validity  of  this  bequest.. 
But  the  point  now  under  consideration  does  not  appear  to 
have  been  presented  in  argument,  nor  indeed  was  it  the 
interest  of  either  of  the  litigant  parties  to  contend  that  the 
bequest  was  altogether  void,  and  therefore  Lord  Hard- 

(c)  3  Atk.  347. 
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1846,         wicAe  call  hardly  be  asBumed  to  have  pronounced   any 
X^r,l         judgment   upon   itj    and  even   if  he   had  done    so,  the 

Ddnoanhoh   authority  of  the  case  must  have  been  considered  as  much 

Smith.       diminished  by  the  observations  made  upon   it  by  Lord 

Eldan,  in  the  case  of  the  Countess  of  Lincoln   v.   Tht 

flujlTgu.  ^^^'  of  Newcastle  {d).  The  case  of  Tollemache  v. 
Lord  Coventry  (e)  is  a  strong  authority  for  answering 
your  Lordships*  question  in  the  negative.  The  origi- 
nal decision  was  in  favour  of  the  fourth  Lord  fere, 
on  whose  behalf  the  bill  was  filed.  On  appcRl  that 
decree  was  reversed ;  and  as  the  litigant  parties  were  the 
representatives  of  the  third  and  fourth  Lords  fere,  that 
has  often  been  treated  as  a  decision  that  the  third  Lord 
Fere  would  take  under  the  will.  But  that  is  not  so.  The 
whole  of  the  reasoning  of  Lord  Brougham  shows,  that 
the  executory  bequest,  after  the  death  of  the  second  Lord 
Fere,  was  void,  because  it  possibly  might  not  vest  in  due 
time.  The  decision,  therefore,  must  be  taken  to  have 
been,  not  that  the  bequest  was  good  as  to  the  third  Lord 
Fere,  but  that  it  was  bad  as  to  the  fourth  :  and  the 
reasoning  upon  which  that  derision  was  founded  is  strictly 
applicable  to  the  pretent  case. 

I  now  come  to  the  case  of  Ibbetson  v.  Ibbelxon  (/), 
which  is  expressly  in  point.  There  Sir  /T  C.  Ibbetson 
devised  his  reversion  in  certain  estates  to  the  use  of  bis 
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house  under  or  by  virtue  of  the  settlement  made  upon  his         1846. 
marriage,  or  of  the  limitations  contained  in  his  will,  until         T^, 
a  tenant  in  tail  of  the  age  of  twenty-one  years  should  be    Dungannon 
in  possession  of  his  mansion-house,  and  then  the  plate^        Smith 
pictures,  &c.,  were  to  go  and  belong  to  such  tenant  in 
tail.     The  Vice  Chancellor  of  England  held   that  the     ^^T?***-^ 
devise  was  void ;  and  that  decree  was  on  appeal  a£Eirmed 
by  Lord  Cottenham  (g). 

Upon  the  whole,  then,  it  appears  to  me,  that  the 
general  rule  by  which  executory  devises  are  to  be  judged 
of,  and  express  authority  equally  call  upon  me  to  say,  in 
answer  to  your  Lordships'  question,  that  A.,  the  eldest 
son  of  the  grandson  B.,  was  not,  without  the  concurrence 
of  the  next  of  kin  of  the  testator,  capable  of  making  a 
good  title  to  the  leaseholds  which  he  articled  to  sell, 

Mr.  Justice  Wighlman. — In  answer  to  the  question 
proposed  by  your  Lordships,  my  opinion  is,  that  A.  was 
not  capable  of  making  a  good  title  to  the  leaseholds. 

The  bequest  of  the  leasehold  estate  is  an  executory 
devise,  which  it  is  now  settled  can  only  be  good,  if  it  must 
of  necessity  take  effect  within  the  .compass  of  a  life  or 
lives  in  being  and  twenty-one  years,  and  the  period 
allowed  for  gestation  afterwards.  Whatever  uncertainty 
upon  this  point  may  have  existed  previous  to  the  deter- 
mination of  the  case  of  Cadell  v.  Palmer  (A),  the  rule 
may  since  that  case  be  considered  settled ;  and  the  ques- 
tion is,  whether  the  bequest  in  the  present  case  is  good 
as  an  executory  devise  within  that  rule. 

A  will  of  personalty  takes  effect  from  the  time  of  the 
testator's  death ;  and  if  circumstances,  extrinsic  of  the 
will  itself,  are  to  be  considered  at  all,  they  must  be  those 
existing  at  that  time.  When  the  testator  died,  B.,  the 
grandson,  was  under  age,  and  unmarried ;  there  was  no 

{g)  5  Mylne  &  C.  26.  (Jk)  1  Clark  &  Fin.  372. 
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laifi.         hdr  maXe  of  hia  body,  and  it  might  be  that  there   never 

Lo,^  would  be  one. 

DvNOANHON  Xbe  devise  is,  "  to  permit  my  said  grandson  B.  and  hia 
Smith.  assigns  to  take  the  profits  of  the  premises  for  the  term  of 
his  natural  life,  and  from  and  after  his  decease  to  permit 
jig'jII^Z.  "^'^^  person  who  for  the  time  being  would  take  by  descent 
as  heir  male  of  the  body  of  my  said  grvidson,  to  taice  the 
profits  thereof  until  some  such  person  shall  attain  the  age 
of  twenty-one  years,  and  then  to  convey  the  same  unto 
such  perijon  so  attaining  the  age  of  twenty-one  years,  his 
executors,  administrator!),  and  assigns."  The  person 
claiming  the  leasehold  estate  itself  under  this  devise,  and 
a  conveyance  of  it  from  the  trustees  after  the  death  of 
fi.,  the  grandson,  must  fulfil  the  double  contingency  of 
being  heir  male  of  hia  body,  and  attaining  twenty-one 
years  of  nge.  There  might  be  a  long  succession  of  heirs 
male  of  the  body  of  B.,  not  one  of  whom  could  claim  as 
devisee  of  the  leasehold,  and  entitled  to  a  conveyance  of 
it,  aa  no  one  of  the  class,  if  they  may  be  called  so,  might 
attain  the  age  of  twenty-one  years.  At  the  time  of  the 
death  of  the  testator,  therefore,  there  was  no  certainty 
that  &e  devise  of  the  leasehold  would  take  effect  within 
the  period  allowed  by  the  rule. 

But  it  is  said,  that,  looking  at  the  terms  of  the  will, 
and  particularly  at  the  provision  for  the  disposal  of  the 
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struction,  nor  indicate  such  an  intention  on  the  part  of         1846. 
the  testator,  as   that    suggested.      On    the    contrary,  it         ^toxA 
appears  to  me  that  there  is  but  one  devise,  and  that  the   Dungan»on 
testator,  either  not  knowing  or  not  regarding  the  rule 
against  perpetuities,  has  devised  and  intended  to  devise 
the  premises  in  question,  not  to  the  person  who  should 
be  heir  of  the  body  of  B.  at  the  time  of  his  death,  but  to 
the  first  of  a  class  who  should  be  such  heir,  and  twenty- 
one  years  of  age,  with  a  trust  for  interim  rents  and  profits 
until  such  devise  could  take  effect.     The  provision  as  to 
interim  profits  is  wholly  dependent  upon  the  devise  of  the 
leasehold  itself,  and  must  stand  or  fall  with  it.     If  that 
be  void,  the  provision  for  intermediate  profits  fails  also. 

It  seems  to  me  that  there  is  a  fallacy  in  assuming,  that 
if  there  was  an  heir  male  at  the  death  of  the  grandson,  he 
would  be,  at  all  events,  entitled  to  take  something, — either 
the  rents  and  profits  if  under  age,  or  the  leasehold  itself  if 
twenty- one  years  of  age.  The  case  must  be  considered 
as  it  stood  at  the  time  of  the  death  of  the  testator.  When 
he  (lied  it  was  uncertain  whether,  if  there  was  an  heir 
male  at  the  death  of  the  grandson,  he  would  take  any 
thing;  for  if  twenty- one,  lie  would  not  be  entitled  to  the 
rents  and  profits  by  the  terms  of  the  will,  nor  would  he  be 
entitled  to  the  leasehold  itself  by  reason  of  the  rule  against 
remoteness,  which  rendered  the  devise  void  ab  initio; 
and  this  state  of  things  actually  has  occurred.  A.,  the  heir 
male  of  the  grandson,  being  more  than  twenty-one  when 
the  latter  died. 

It  was  also  said,  that  the  devise  might  be  divided  into 
two  parts,  and  that  one  of  such  parts  was  a  devise  to  the 
particular  person  who  happened  at  the  death  of  fi.,  the 
grandson,  to  be  heir  male  of  his  body,  and  the  other  a 
bequest  or  rather  series  of  bequests  over  in  the  event  of 
his  dying  before  he  attained  twenty-one;  and  that  A., 
who  happened  upon  the  death  of  B.  to  fulfil  both  the 
requisites  of  the  will,  being  heir  male  and   twenty- one 
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I84G.         years  of  age,  would  be  entitled  as  a  devisee   individually 
UiM         designated  by  the  testator,  though  the  eiibiiequent  limita- 

DuKOANHuH    Uona  might  be  void.  There  is,  however,  as  it  aeems  to  me. 

Smia.       ^^'B  objection  to  such  a  view  of  the  case,  that  A.'s  sod  or 

grandson,  or  any  other  person  who  happened   to  be  the 

?£!juVu  ^^"  ""''*'  **^  ^^^  body  of  B.  at  the  time  of  his  death,  would 
be  as  well  designated  as  A.  himBelf;  and  though  a  person 
answering  a  certain  description  was  to  take,  it  was  quite 
nncertain  at  the  testator's  death  who  that  person  would 
be,  and  whether  there  wotdd  he  any  such  within  the 
limits  of  the  rule.  The  testator  does  not  point  to  any 
person  who  must  of  necessity  be  in  existence  within  those 
limits. 

A  great  many  cases  were  cited  upon  the  argument,  to 
which  I  do  not  think  it  necessary  to  refer,  as  this  is  rather 
a  question  of  construction  and  intention  than  of  authority. 
The  principles  upon  which  those  cases  were  founded  were 
not  doubted,  so  much  as  their  applicability  from  their 
being  more  or  less  distinguishable  in  circumstances  from 
the  present.  All  the  most  important  of  them  are  referred 
to  and  commented  upon  in  the  judgment  of  the  Muster  of 
the  Kolla.  But  there  is  one  case  so  directly  in  point  that 
I  cannot  but  refer  to  it,  for  it  seems  to  me  that  unless  that 
case  be  overruled  the  judgment  now  in  question  must  be 
affirmed ;  I  allude  to  the  case  of  Ibbetson  v.  Ihbetson  (t). 
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eminent  judges  before  whom  it  came,  that  the  limitation         1846. 
over  after  the  death  of  the  tenant  for  life  was  void  for         Xiord 
remoteness.    I  may  also  observe,  that  when  the  devise   ^unoanwow 
now  in  question  came  before  the  Lord  Chancellor  of  Ire-       Smith. 
land  in  the  case  of  Ker  v.  Lord  Dungannon  (j)  his 
opinion  appeared  to  be  against  the  validity  of  the  devise,    tkeJwfgei. 
though  it  did  not  become  necessary  for  him  to  give  any 
express  decision  upon  the  point. 

Upon  the  whole,  therefore,  I  am  of  opinion,  both  upon 
general  principles  and  express  decision,  that  the  devise 
under  which  A.  claims  is  void  for  remoteness,  and  that  he 
is  not  citable  of  making  a  good  title  to  the  leaseholds. 

Mr.  Baron  Rolfe. — In  answer  to  the  question  put  by 
your  Lordships  in  this  case,  I  have  to  state  as  my  opinion, 
that  the  eldest  son  of  B.,  the  grandson  of  the  testator, 
cannot,  under  the  circumstances,  make  a  good  title  to  the 
leaseholds  in  question.  My  opinion  is  founded  on  what  I 
consider  to  be  an  undisputed  rule  of  law,  namely,  that  an 
executory  bequest  is  bad,  unless  it  be  clear,  at  the  death 
of  the  testator,  that  it  must  of  necessity  vest  in  some  one, 
if  at  all,  within  a  life  in  being  and  twenty-one  years 
afterwards.  In  the  case  propounded  by  your  Lordships  it 
would  be  impossible  to  say,  at  the  death  of  the  testator, 
that  the  leaseholds  bequeathed  by  his  wiirmust  neces- 
sarily vest,  if  at  all,  within  that  period  i  and  so  the  whole 
gift  is,  in  my  opinion,  void  for  remoteness. 

In  order  to  take  the  case  in  question  out  of  the  opera- 
tion of  the  general  rule,  it  has  been  contended,  that  on 
the  special  frame  of  the  bequest  a  distinction  arises. 
Here  the  gift  is  to  trustees  upon  trust  for  B.,  the  grand- 
son, for  his  life,  and  after  his  decease  upon  trust  to  permit 
the  person,  who  for  the  time  being  would  take  by  descent 
as  heir  male  of  the  body  of  B.,  the  grandson,  to  take  the 

(j )   1  Dru.  &  War.  509. 

VOL.  XII.  2  Q 


Sj2  CA8B8  IN  THB  H0U8B  OC  IjORDS. 

1846.        profits  until   some  such   person  shall  attain  ihe  age  of 
J]^        twenty-one  years,  and  then  to  convey  to   such  penon. 
DuNGANNow  Such  being  the  terms  of  the  will,  the  argument  on  the 
Smith.       V^^  ^^  ^^^  appellant  is  this  :— Unless  at  the  testator's 
decease  there  is  some  one  answering  the  description  of 
SeJ^{   heir  male  of  the  body  of  B.,  the  bequest  wholly  fails,  and 
no  question  arises  as  to  its  construction.     It  must,  there- 
fore, in  arguing  the  case,  be  assumed  that  such  an  heir 
male  will  exist.    If  there  be  such  a  person,  he,  it  is 
said,    must,   on   the  death   of  B.,   have   an  immediate 
vested  right  to  the  rents  and  profits  during  his  minority, 
(supposing  him  to  be  a  minor,)  with  a  right  to  call  for  an 
assignment  of  the  corpus  of  the  estate  on  his  attaining 
twenty-one ;  or,   if  he  be   not  a  minor,  then  he  must, 
according  to  the  will,  have  an  immediate  right  to  call  for 
an  assignment.    In  either  case  his  interest  must  vest,  it 
is  said,  at  or  within  twenty-one  years  after  the  death  of 
B.     So  that,  as  to  him,  the  rule  against  perpetuities  will 
not  be  violated,  whatever  may  be  the  case  of  subsequest 
claimants.     He  is  (it  is  contended)  the  first  of  a  series, 
any  one  of  whom  may,  according  to  the  intention  of  the 
testator,  be  the  party  ultimately  entitled  to  call  for  as 
assignment  of  the  property.    And  though,  if  he  sbool^i 
die  before  he  should  attain  a  vested  interest,  those  wko 
are  later  in  the  series  may  be  shut  out  on  the  groaodof 
remoteness ;  yet  that,  it  is  said,  is  no  reason  for  exciudiof  K 
him  who,  if  he  takes  at  all,  must  take  within  the  p^  p 
scribed  period. 

This  is,  as  I  understand  it,  the  argument  on  the  part  n  1^ 
the  appellant;  but  it  appears  to  me  to  rest  on  no  sol"  m^ 
foundation.  In  the  first  place,  the  gift  of  rents  a^  |  1 
profits  during  the  minority  appears  to  me  to  make  ^ 
difference  in  the  case.  A  devise  of  rents  and  profits,  ^ 
doubt,  is  generally  the  same  thing  as  a  devise  of  ^  I  ^ 
corpus;  it  is  a  devise  of  all  which  makes  the  corf"  ■<* 
valuable,  and  prima  facie  draws  the  corpus  with  it*  ^^  I '  i 
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on  the  other  hand,  it  is  competent  to  a  testator  to  make,        1846. 
within  certain  limits,  a  temporary  severance  of  the  rents         j]^ 
and  profits  from  the  corpus^  and  to  enable  any  object  of  Dunoanmom 
his  bounty  to  call  for  the  former,  though  he  may  not  be       Smith. 
entitled  to  the  latter ;  and  that  has  clearly  been  done  by 
the  testator  in  the  present  case.     He  has  in  effect  directed 
his  trustees  to  retain  the  corpus  in  their  own  hands  until 
some  person  answering  the  description  of  heir  male  of  the 
body  of  B.  shall  attain  his  age  of  twenty-one,  and  then, 
but  not  till  then,  to  assign  the  corpus  to  that  person. 
What  may  have  been  the  disposition  of  the  rents  and 
profits  in  the  meantime,  appears  to  me  quite  unimportant. 
Even  though  the  same  person  should,  under  the  limita- 
tions of  the  will,  take  first  the  rents  and  profits  during 
minority,  and  afterwards  the  corpus  on  attaining  twenty- 
one,  yet  he  will  take  them  as  distinct  bequests.     He  will 
not  become  entitled  to  the  corpus,  because  he  has  pre*' 
viously  enjoyed  the  rents  and  profits,  nor  will  he  origi- 
nally take  the  rents  and  profits,  because  he  is  the  person 
who  will  eventually  become  entitled  to  the  corpus.    It 
may  be  that  the  same  person  may  first  fill  the  character 
which  entitles  him  to  the  rents,  and  afterwards  that  which 
entitles  him  to  the  corpus.    But  this  is  an  accident ;  it  is 
not  the  result  of  any  necessary  connection  between  the 
two  gifts.     And  I  am  therefore  of  opinion,  that  the  will 
must  be  construed  in  the  same  way  as  if  the  rents  and 
profits  accruing  between  the  testator's  decease  and  the 
time  when  some  one  shall  be  entitled  to  call  for  an  assign- 
ment of  the  corpus  had  been  given  to  strangers,  or  had 
been  undisposed  of. 

This  being  so,  the  question  is,  whether  the  appellant 
can  successfully  withdraw  his  case  from  the  operation  of 
the  rule  against  perpetuities,  by  showing  that,  so  far  as 
he  is  concerned,  that  rule  certainly  will  not  be  violated, 
inasmuch  as  his  interest  must  take  effect  in  possession,  if 
at  all,  within  twenty-one  years  after  the  death  of  B.    I 

2q2 
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1846.         apprehend  that  this  is  not  material,  and  that  the  rule 
L«»rd         applies  to  the  first  heir  male  as  well  as  to  all  others. 
DoNr.ANKo.H    There  is  no  gift  to  him  in  terms  different  from  the  gift  to 
Smith.        all  others  who  may  be  able  to  bring  themselves  within  the 
terms  of  the  gift.     The  person  who  shall  be  heir  male  at 
tkeJ&iUtes     ^^^  death  of  the  tenant  for  life  was  intended  by  the  testa- 
tor to  take  at  twenty- one,  not  because  he  would  stand  in 
any  category  different  from  th  it  in  which  the  succeeding 
heirs  male  would  stand,  but  because  he  would  stand  ia 
the  same.    The  testator  intended  that  the  first  heir  male 
who  should  attain  twenty-one  should  take,  whether  be 
should  be  the  heir  male  at  the  death  of  B.,  or  not.    And 
where  a  testator  has  made  a  general  bequest,  embracing  a 
great  number  of  possible  objects,  there  is  no  authority  for 
holding  that  a  Court  can  so  mould  it  as  to  say  that  it  is 
divisible  into  two  cUsses,  the  one  embracing  the  lawful, 
and  the  other  the  unlawful  objects  of  his  bounty. 

It  is  perfectly  true  that  the  general  language  of  the 
testator  embraces  exactly  the  same  objects  as  if  he  had  Id 
terms  directed  his  trustees  to  assign  to  the  person  who  ai 
the  death  of  B.  should  be  heir  male  of  his  body,  if  audi 
person  should  attain  his  age  of  twenty-one,  and  if  not, 
then  to  the  first  subsequent  heir  male  who  should  attain 
twenty-one;  and  there  is  no  doubt  but  that  such  a  gift 
would  be  good  as  to  the  person  who  should  be  heir  loik 
of  B.  at  his  death.  It  would  be  good,  because  at  the 
death  of  the  testator  it  would  be  absolutely  certain  that 
the  bequest  must  take  effect,  if  at  all,  within  tweaty- 
one  years  after  the  death  of  B. ;  and  it  would  not  be 
rendered  invalid  by  a  subsequent  gift  to  others,  which 
might  be  too  remote. 

Though,  however,  the  general  language  used  by  ^ 
testator  necessarily  includes  that  which,  if  it  had  stood  as 
a  distinct  gift,  would  have  been  good,  yet,  including*  •* 
his  language  certainly  does,  gifts  too  remote  as  well  ^ 
those  not  too  remote,  the  whole  is  bad,  for  the  gift  is  ^ 
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entire  gift ;  and  it  is  impossible  to  say  of  it,  in  all  its  1846. 
different  contingencies,  that  it  must  have  effect  within  the  i^^^ 
prescribed  time.  It  has  been  contended  that,  in  applying  DuNGAMiioir 
this  doctrine  to  the  present  case,  we  are  unwarrantably  Smith. 
adopting  principles  from  the  cases  of  gifts  to  classes  o{ 
persons,  such  as  children,  brothers,  or  the  like,  and  which  ikeJm^gee. 
have  not  been  and  ought  not  to  be  applied  to  a  case 
where  there  is  no  gift  to  a  class  to  take  together,  but 
rather  several  gifts  to  a  series  of  persons  who  are  to  take 
iu  succession  one  after  the  other.  There  does  not  appear 
to  me  to  be  any  ground  for  this  distinction.  The  reason 
why  a  gift  to  a  class,  as  children  or  the  like,  is  void  when 
it  may  embrace  some  objects  too  remote,is  this  : — there  is 
no  intention  to  give  to  any  number  short  of  the  n^hole 
class ;  and,  therefore,  if  the  prescribed  limit  may  be 
transgressed  before  the  class  is  filled  up,  the  whole  gift 
fails,  because  it  does  not  necessarily  take  effect  within  the 
prescribed  period.  The  ground  on  which  the  ^t  fails  is, 
the  want  of  certainty  that  the  bequest  will  take  effect 
within  the  prescribed  period ;  and  whether  such  uncer- 
tainty arises  from  the  possibility  of  the  birth  of  further 
children,  or  from  any  other  cause,  seems  on  principle  im- 
material. In  the  case  of  a  gift  to  a  class,  just  as  m  the 
present  case,  there  will  be  many  events  in  which  the 
bequest  might  be  upheld,  if  the  Courts  might  do  what  is 
here  proposed,  namely,  separate  the  gift  into  two  or  more 
parts,  on  the  ground  that  such  parts  are  necessarily  in- 
cluded in  the  general  words  used  by  the  testator.  In  Jee 
V.  Audley  (Ar),  the  testator  gave  1,000/.,  upon  a  general 
failure  of  issue  of  Mary  Hallj  to  the  daughters  who 
should  theti  be  living  of  John  Jee  and  Elizabeth  is  wife. 
At  the  testator's  decease  Jee  and  his  wife  were  above' 
seventy  years  old,  and  they  had  four  daughters  then 
living.    The  four  daughters  filed  a  bill  to  secure  the  fimd^ 

(k)  1  Cox,  324. 
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1R46.  bat  Lord  Kenyan  difiiniMfd  it,  on  the  grouiid  tbat 
l]^  was  void,  as  it  wonld  indode  after-born  diildicn  of  Jtt 
DimaAjriiov  and  his  wife,  and  so  would  not  necessarily  vest  dnii^  i 
Smith.  ^^^  ^  being,  and  twenty-one  years  afterwaids.  Now,  if 
in  any  case  the  Court  could  be  warranted  in  dividinff  i 
ikeJmdgZ.  general  bequest  into  its  necessarily  component  paits,  it 
would  not  have  been  that  case,  where  it  is  quite  dear, 
from  the  age  of  the  parties,  that  the  testator  never  had  in 
his  contemplation  any  daughters  except  the  four  alresdy 
bom.  And  if  the  bequest  had  been,  on  the  death  without 
issue  of  Mary  Hally  to  such  of  the  daughters  as  should 
then  be  living,  if  no  other  daughter  should  then  hare  been 
bom,  but  if  any  other  daughter  should  then  have  been 
bom,  to  each  of  all  the  daughters  of  Jee  and  his  wife, 
bom  and  to  be  bom  before  the  failure  of  issue  of  Mary 
Hally  as  should  then  be  living,  the  bequest  in  fisvour  of 
the  four  would  have  been  perfectly  good,  in  the  event  of 
no  other  daughter  having  been  born.  But  no  one  ever 
suggested  tbat  the  Court  could  mould  the  words  of  the 
bequest,  so  as  to  divide  it,  as  it  were,  into  what  was  and 
what  was  not  lawful,  though  by  such  a  course  it  wodd 
have  introduced  nothing  into  the  gift,  which  was  not 
necessarily  included  in  the  words  used  by  the  testator. 

Where  a  testator  has  made  one  entire  gift,  under  which 
no  one  can  claim  except  by  showing  that  he  fills  a  par* 
ticular  character,  which  character  it  may  be  possible  that 
no  one  will  fill  within  the  prescribed  period,  there  the 
whole  is  void ;  and  it  is  not  material  that  the  testator 
might  have  attained  his  object,  as  to  some  of  those  he 
meant  to  benefit,  by  splitting  his  gifts  into  different  parts. 
If  the  testator  had  done  so,  those  who  would  take,  wooU 
take  not  because  they  fill  the  character  designated  in 
the  general  bequest,  but  because  they  fill  some  other 
character,  or  fill  the  general  character  with  some  other 
superadded  qualification  or  restriction  necessarily,  con- 
fining the  period  of  vesting  to  a  life  in  being,  and  tweotj-- 
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one  years  afterwards.  It  is  on  these  short  grounds,  tiEftt  1846. 
I  have  come  to  the  conclusion  that  a  good  title  cannot  be  i^^^ 
made  by  the  grandson's  son,  A.,  to  these  leaseholds.  Dunoanmok 

I  will  only  add,  that  I  have  formed  my  opinion  witboi|t  Smith. 
reference  to  the  case  of  Ibhetson  v.  Ibbetsotij  decided  first 
by  his  Honour  the  Vice  Chancellor  of  England,  and  after-  ^^^JJ^Llf 
wards  affirmed  by  Lord  Cottenham.  Their  decision  iir* 
that  case,  almost  in  terms,  governs  the  present.  But  it  was 
suggessed  in  the  course  of  the  argument  at  your  Lord- 
ships' bar,  that  Ibbetson  v.  Ibbetson  was  a  case  of  recent 
date,  not  brought  by  appeal  to  this  House,  and  which, 
therefore,  never  received  the  sanction  of  the  highest  Court 
of  Appeal ;  and  it  was  said,  therefore,  to  be  a  decision 
which  ought  not  to  bind  your  Lordships.  Although  I 
should  feel  great  difficulty  in  acceding  to  the  doctrine, 
that  nothing  is  to  be  deemed  as  established  law  which  has 
not  been  decided  by  the  ultimate  Court  of  Appeal,  yet  I 
have  thought  it  better  to  found  my  opinion  in  this  case 
on  the  general  principles  applicable  to  cases  of  this 
nature,  rather  than  rest  it  on  the  authority  of  Ibbetson  v. 
Ibbetson,  however  correctly  that  case  may  have  been,  and, 
in  my  opinion,  was  decided. 

Mr.  Justice  Maule. — ^I  am  of  opinion  that  A.  was  not 
capable  of  making  a  good  title,  because  the  bequest  under 
which  he  claims  is  void  from  being  too  remote.  That 
bequest  is  to  take  effect  upon  ^^  some  person  who  would  take 
by  descent  as  heir  male  of  the  body  of  B.,  attaining  the 
age  of  twenty-one  years  ;"  and  the  question  is,  whether 
at  the  death  of  the  testator  it  was  certain  that  this  event 
would  happen  within  the  time  allowed  by  law,  that  is 
twenty-one  years  after  lives  in  being,  with  some  months 
for  gestation,  if  necessary.  Now  it  might  well  happen 
that  by  the  successive  marriages  and  deaths  under  twenty- 
one  of  heirs  male  of  the  body  of  B.,  or  (without  supposing 
any  marriage  under  twenty-one)  by  the  character  of  heir 
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.  lfH6.        male  of  the  body  of  B.  being  successively  filled   by 

1^^         minor  descendants  of  different  sous  of  B.,  the  existent 

DuNfiAMMoi)   an  heir  male  of  the  body  of  B.  who  ttbould  b«  tweuty- 

Shith.  years  of  age  might  happen  for  the  first  time  long  aftci 
time  limited  by  law ;  and  it  appears  to  me  necessaril 
^^jIJI^  follow  from  this  that  the  gift  is  too  remote.  It  will 
make  any  difference  in  this  conclusion  that  the  erenl 
which  the  testator  gives  the  right  to  have  the  leasehi 
conveyed  might  arise,  and,  in  the  cane  put,  has  ari 
within  the  limited  time,  it  being  well  settled,  and 
disputed  at  the  bar,  that  an  event  which  may  ha[ 
within,  but  may  also  happen  beyond  the  legal  limit 
too  remote. 

There  can  be  no  doubt  if  no  rule  as  to  perpetuities  i 
in  existence,  a  cliumant  who. attained  the  character  of 
male  of  the  age  of  twenty-one,  long  after  the  time  bej 
which,  as  the  Uw  now  is,  hie  claim  would  be  too  I 
would  be  entitled  to  the  leaseholds  in  queatioa  under 
very  words  of  which  the  construction  is  the  obieci 
inquiry;  and  the  existence  of  the  rule  as  to  perpetu 
ia  certainly  no  reason  for  altering  the  constructiou  of 
bequest. 

It  was  contended  at  your  Lordships'  bar  that  the  ro< 
ing  of  the  testator  would  be  best  understood  by  rem 
bis  will,  as  if  the  gift  to  the  trustees  had  been  to  pe 
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limitations  in  favour  of  unborn  heirs  male,  which  might         1846. 
be  void  from  remoteness.  hwA 

With  respect  to  this  argument  it  may  be  observed  that  Dungannon 
the  words  of  the  testator  are  clear  and  unambiguous :  Smith. 
there  is  no  difficulty  in  dealing  with  them  as  they  stand 
in  the  will,  unless  it  be  sought  to  evade  the  rule  against  &jf*31^ 
perpetuity.  There  is  no  such  rule  of  construction  as  that 
any  words  which  point  out  the  same  course  of  devolution 
as  those  used  by  the  testator  may,  in  construing  a  will, 
be  substituted  for  those  which  he  has  used,~a  proposition 
which  seems  to  be  assumed  in  the  argument  in  question. 
Such  a  rule  would  be  manifestly  inconsistent  with  the 
established  law,  that  a  gift  to  take  effect  on  an  event 
which  may  happen  or  may  not  happen  within  the  legal 
limit  is  too  remote,  such  a  gift  being  always  capable  (con- 
sistently with  the  same  order  of  devolution)  of  being 
divided  into  two  gifts,  one  necessarily  to  take  effect,  if  at 
all,  within  the  legal  time,  and  the  other  afterwards. 

The  proposed  construction  unites  into  one  the  gift  of 
the  rents  and  profits  and  the  gift  of  the  leaseholds  them- 
selves, which  the  testator  had  separated,  and  divides  into 
many  the  gift  of  the  leaseholds,  upon  some  heir  male 
attaining  twenty-one,  to  such  person  so  attaining  that 
age,  which  is  clearly  expressed  by  the  testator  as  one 
single  undivided  gift.  The  circumstance  of  the  rents  and 
profits  being  given  to  the  minor  heir  immediately  on  the 
death  of  the  grandson,  does  not  appear  to  me  at  all  to  affect 
the  gift  of  the  leaseholds  themselves ;  the  gift  to  the  series 
of  minor  heirs  is  in  terms  perfectly  distinct  from  that  to 
the  person  who  is  to  take  the  leaseholds  as  an  heir  having 
attained  twenty-one.  The  gift  of  the  leaseholds  might 
carry  them  to  a  person  who  had  never  belonged  to  the 
series  of  minor  heirs,  as  in  the  case  of  a  younger  son  of 
a  grandson,  or  a  descendant  of  a  younger  son,  who  might 
be  of  full  age,  on  the  failure  of  a  succession  of  minor 
heirs  descended  from  his  elder  brothers^  and  who  might 
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1846.        be  related  to  them  in  any  assigDable  d^ree  of  remoteness 

I^^         of  consanguinity.    The  right  to  the  leaseholds  is  wholly 

DuMo Aimov   independent  of  the  gift  of  the  rents  and  profits  having  taken 

Smith.       effect  either  in  favour  of  the  claimant  of  the  leaseholds,  Or 

any  other  person.    Indeed,  the  claim  of  A«  (which  i^ 

thliJmHlm     y^^^  to  me  in  this  respect  liable    to  no  objection)  is 

founded  on  the  assumption  that  an  heir  of  full  age,  who 

has  never  been  an  heir  under  age,  and  though  tUbre  hai 

never  been  any  heir  under  age,  would  be  entitled  to  the 

leaseholds. 

No  cases  were  cited  at   your  Lordships'  bar  iriiidi 
appear  to  me  in  any  degree  inconsistent  with  the  view  I 
have  submitted,  except  those  of  Taylor  v.  JBiddal  (/),  and 
Traffbrd  v.  Trafford  (m),  in  which  it  was  insisted  that 
dispositions  were  held  good,  which  would  be  too  remote 
unless  the  present  claim  to  the  leaseholds  is  well  founded. 
But  the  question  was  never  raised  in  either  of  these  casci; 
and  I  think  it  is  quite  clear  that  it  was  not  considered  bf 
the  Court  in  deciding  either  of  them.    The  observatios 
which,  in  the  case  of  Lady  Lincoln  v.  The  Duke  of  New- 
castle^  Lord  Eldon  made  on  the  case  of  Trafford  v.  Tmj* 
ford^  appears  to  me,  notwithstanding  what  was  suggested 
with  respect  to  its  authority  in  the  argument  at  the  btfi    1^ 
to  be  entitled  to  all  the  weight  due  to  a  well-considered 
and  cautiously  expressed  opinion  of  that  great  master  of  |^ 
the  law  of  real  property. 

The  weight  of  later  authority  is  decidedly  in  favour  d 
a  negative  answer  to  your  Lordships'  question.  It ap*  Ms^^ 
pears  to  me  that  the  case  of  Ibbetson  v.  Ibbetson  was  veB  B^^ 
decided,  and  is  in  point  in  support  of  the  opinion  vbidi  1^  ^^ 
I  have  ventured  to  express.  I  ^-j^ 


I 
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Mr.  Justice   Coltman. — ^The  answer  which  ough^i ' 
think,  to  be  returned  to  the  question  proposed  by  y<Hff 

(/)  2  Mod.  289.  (m)  3  Atk.  847. 
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Lordships,  is,  that  A.  is  not  capable  of  making  a  good         1846. 
title  to  the  premises  in  question.  ^^^ 

It  does  not,  1  think,  admit  of  a  doubt  if  the  estate  had    Dumgannon 
been  bequeathed  to  trustees  after  the  death  of  B.,  in  trust       Smith. 
to   permit  J.  S.,  his   executors  and  administrators,    to 
receive  the  rents,  until  some  person  who  for  the  time    ij^j^!^^ 
being  should  be  heir  male  of  the  body  of  B.,  should  attain 
the  age  of  twenty-one,  and  upon  the  happening  of  that 
event  to  convey  the  estate  to  such  heir  male  ;  that  in  such 
case,  if  B.   survived  the  testator,  the  gift  to  such  heir 
male  would   be  void,  on  the  ground  that  an  executory 
bequest  cannot  be  good  unless  the  contingency  on  which 
it  depends,  if  it  happens  at  all,  must  happen  within  a 
life  or  lives  in  being,  and  twenty-one  years. 

It  might,  indeed,  be  contended  in  the  case  supposed, 
that  such  a  bequest  is  capable  of  being  subdivided  into  a 
number  of  successive  limitations,  and  of  being  read  as  if  the 
trusts  had  been,  after  the  death  of  B.,  to  permit  J.  S.  to 
take  rents  until  the  person  who  should  then  be  heir  male 
of  the  body  of  B.  should  attain  the  age  of  twenty-one^ 
and  on  his  attaining  that  age  then  to  convey  the  estate  to 
such  heir  male,  but  if  he  should  happen  to  die  under 
twenty-one,  then  in  trust  to  permit  J.  S.  to  receive  the 
rents  and  profits  until  the  person  who  should  then  be 
heir  male  of  the  body  of  B.  should  attain  the  age  dt 
twenty-one,  and  then  to  convey  the  estate  to  him,  and  so 
on ;  and  it  might  be  contended  that  the  limitation  to  the 
first  heir,  who  was  clearly  intended  to  take,  if  at  that  time 
he  was  of  the  age  of  twenty-one,  would  be  good,  though 
that  to  the  second  would  be  bad. 

But  the  answer  to  this  reasoning  is,  that  the  testator,  in 
the  case  supposed,  could  not  be  considered  to  have  framed 
such  a  limitation  as  the  argument  supposes.  The  ex- 
pressions of  the  bequest  import  one  single  gift  to  one 
person  answering  a  particular  description ;  namely,  a  per- 
son who  is  heir  of  the  body,  and  of  the  age  of  twenty- 
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1846.        one ;  and  the  intention  plainly  indicated  by  ttie  words  is, 
I^rd         ^h^^  ^he  vesting  of  the  estate  is  to  remain  suspended  antQ 

DuNOANNOK    gome  person  who  fills  both  parts  of  the  description  is  mi 

Smith.       capacity  to  take ;  and  as  by  possibility  the  contingency  od 

.  which  the  limitation  depends  may  not  happen  till  after 

M#  JmdgM,  ^he  time  limited  by  law,  the  devise  is  void.  It  was  said  by 
Sir  TF*  Grant,  in  the  case  of  Leakey.  Robinson  (i»),  **  Per- 
haps it  might  have  been  as  well  if  the  Courts  had  origi- 
nally held  an  executory  devise  transgressing  the  allowed 
limits  void  only  for  the  excess,  where  the  excess  could  be 
clearly  ascertained ;  but  the  law  vt  otherwise  settled.**  And 
it  b,  I  think,  impossilfle  to  read  Lord  Eldon*s  judgment  Id 
the  case  of  Lady  Lincoln  v.  The  Duke  of  Newcastle  (o), 
without  coming  to  the  conclusion,  that  his  opinion  as  to 
the  invalidity  of  such  a  bequest  as  above  supposed, 
was  fixed  and  settled ;  and  accordingly  Lord  Cottenhsmj 
in  the  case  of  Ibbetson  v.  Ibbetson  (p),  speaks  of  such  i 
bequest  as  being  clearly  too  remote. 

But  it  may  be  said  that  the  present  case  is  different; 
for,  in  the  question  put  by  your  Lordships,  the  persons  to 
whom  the  profits  are  given  during  minority,  are  the  same 
persons  to  whom  the  chance  of  succeeding  to  the  corfitt 
of  the  estate  is  intended  to  be  given.  In  this  case  itnu^ 
be  said  the  intention  of  the  testator  clearly  is,  that  tie 
individual  filling  the  character  of  heir  of  the  body  of  B^ 
should  take  a  benefit  under  bis  will ;  he  is  a  person  wIk^ 
if  he  ever  exists,  must  exist  at  that  time ;  that  his  posi* 
tion  differs  from  that  of  every  other  person  whom  the  M^ 
testator  may  be  supposed  to  have  had  in  his  conteo*  1^ 
platiou ;  that  he  is  a  person  specially  designated  too  |^ 
intended  to  take  something,  and  to  take  it  in  all  eventS) 
whilst,  with  regard  to  all  but  him,  the  testator  mustiu^  1^ 
contemplated  the  possibility  that  they  might  never  t^  1^ 

(»)  2  Meriv.  263.  (/>)  5  Myl.  &  C.  26. 

(o)  12  Ves.  232. 
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anything.    Now  what,  it  may    be  said,  did  the  testator         1B46. 
intend  that  he  should  take  ?     Did  he  not  intend  him  to         i^^^ 
take,  immediately  on  the  death  of  B.,  the  profits,  if  a   Dunoawmok 
minor,  the  corpus  of  the  estate,  if  of  age.    Be  he  major,  or.      Smith. 
be  he  minor,  it  may  be  said  that  he  takes  the  bequest 
immediately,  and  consequently  within  the  time  allowed  by    ike'Tudva. 
law. 

Still  it  seems  to  me  that  the  difficulty  remiuns  as  be- 
fore. The  ^ft  of  the  profits  during  minority  is  a  distinct 
bequest  from  the  gift  of  the  corpus  of  the  estate ;  the  party 
who  takes  must  take  under  one  of  these  branches,  sepa- 
rately considered,  and  apart  from  the  other.  The  testator 
did  not  intend  the  first  heir  (as  such)  to  take  the  corpus  of 
the  estate,  but  such  person  only  as  should  first  answer  a 
particular  description.  Whether  the  first  heir  or  some 
other  person  would  do  so  was,  at  the  testator's  death, 
quite  uncertain.  The  vesting  of  the  estate  was  intended 
to  be  suspended  till  some  such  person  should  be  in  a 
capacity  to  take.  Disguise  the  matter  as  we  may,  the 
corpus  of  the  estate  can  only  be  given  to  the  first  heir  by 
subdividing  the  limitation  into  a  series  of  successive  limi* 
tations,  as  in  the  case  first  supposed;  and  such  a  sub- 
division, I  think,  on  the  grounds  before  stated,  to  be  un- 
warrantable. 

It  is  true  that  in  the  present  case  A.  did  answer  the 
entire  description  at  the  time  of  B.'s  death  ;  but  that  was 
a  mere  accident.  It  was  quite  possible  at  the  testator's 
death  that  neither  A.  nor  any  other  person  might  have 
answered  the  description  for  a  century ;  and  therefore,  on 
the  grounds  above  detailed,  I  think  the  limitation  cannot 
be  sustained.  The  case,  in  effect,  cannot,  in  my  humble 
opinion,  be  distinguished  from  that  of  Ibbetson  v.  Ibbet- 
son  (q),  and  I  am  unable  to  see  any  solid  ground  for  dis- 
senting from  that  case. 

(q)  10  Sim.  495  ;  5  Myl.  &  C.  26. 
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1B46.  Mr.  Justice  fPillianu. — If  the  onljr  question  in  this 

l^f^         case  had  been  what  was  the  intentioa  of  the  testator,— 
DvnoAMnon   that  is  to  say,  if  he  had  been  asked  at  the  tune  of  maldiig 
Smith.       his  will,  whether  the  person  designated  as  A.  in  your  Lord- 
ships' question,  should,   under  the  circumstaDoes  whidi 
ik€  Jmige9.    have  actually  occurred,  take  the  property  upon  the  decesse 
of  his  grandson  B., — my  opinion  is,  though  some  doobti 
have  been  expressed  to  the  contrary,  that  he  would,  with- 
out hesitation,  have  answered  in  the  affirmative.     Bat 
there  is  another  question  in  thb,  and  all  other  cases  of  tk 
same  description,  which,  whether  it  be  deemed  first  or 
second  in  order,  is  of  equal  importance;    and  that  is> 
whether  the  intention  of  the  testator,  if  ascertained,  cm 
be  carried  into  effect  consistentiy  with  the  known  mks  of 
law ;  the  rule  of  law  applicable  to  this  case  having  bees 
fully  admitted,  throughout  the  whole  discussion,  to  k 
perfectly  settled,  as  it  certainly  is ;  Cadell  ▼•  Palmer  (r). 
Upon  this  the  difficulty  has  arisen :  and  it  may  be  aswdli 
perhaps,  to  state,  at  the  commencement  of  the  few  re- 
marks with  which  I  shall  trouble  your  Liordships,  tbit 
although  the  question  may  be  open  for  the  decision  of  thif 
House,  and  is  one  of  great  importance  generally,  asweli 
as  in  the  particular  case,  I  cannot  help  considering  tbit 
question  as  settled  by  authority. 

It  is  true  that  the  case  of  Ker  v.  Lord  Dugannon  {$)  bi^ 
ing  been  appealed  against,  and  also  decided  upon  aootkf 
ground,   cannot,  for  that  reason,  be  quoted  as  a  dired 
authority,  and  is  to  be  considered  only  of  so  much  we^  1^, 
as  the   reasoning  of  the  Lord  Chancellor  of  Ireland '»  m^ 
giving  judgment  may  entitle  it  to;  and  that  the  case  <^  l^j^^ 
Ibbetson  v.  Ihbetson  (/),  when  before  the  ViceChaneeilori 
is  open  partly  to  the  same  remark,  because,  as  has  beti  l^,^ 
observed  by  Sir  Edward  Sugden,  that  was  not  dedifi  II 
upon  the  point  now  under  consideration;  but  to  tbt  1^ 

(r)   1  Clark  &  Fin.  372.  (/)  10  Sim.  495;  5  Mjl^ 

(»)   1  Dru.  &  Warr.  509.  Craig  26. 
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decision  of  the  Lord  Chancellor,  when  that  case  came  before         1846. 
him  upon  appeal,  no  such  observation  applies ;  the  prin-         j^^^ 
ciple  which  bears  so  strongly  upon  the  present  was  by  him   Dunoannon 
expressly    recognized  and   distinctly  acted   upon.    The       Smith. 
question,  therefore,  as  it  seems  to  me,  mainly  is,  whether 
there  be  any  substantial  distinction  between  this  case  and    2^*jw'  g 
that  of  Ibbetson  v.  IbbetsoHj   so  decided  by  his  Lord- 
ship. 

Before,  however,  I  pursue  that  inquiry,  I  will  briefly 
notice  what,  as  I  understand  it,  is  agreed  on  all  hands  to 
be  the  real  state  of  the  question ;  and,  ample  as  has  been 
the  discussion  and  the  citation  of  cases  before  your  Lord- 
ships, that  question  seems  to  lie  in  a  comparatively  nar- 
row compass. 

Now  it  is,  I  believe,  admitted,  or  rather  was  assumed  as 
a  principle  throughout  the  argument,  ^'  that  the  validity  of 
the  gift  must  be  determined  by  considering  how  it  stood  at 
the  death  of  the  testator;"  and  if,  under  the  terms  of  the* 
will,  an  indefinite  period  of  time  might  elapse  before  a 
tenant  in  tail  of  the  requisite  description  (that  is,  a  tenant 
in  tail  who  attained  the  age  of  twenty-one),  existed,  it 
matters  not  that  in  fact  such  tenant  in  tail  has  existed  in 
the  person  of  A.  So  the  question  is  expressly  stated  by 
the  Lord  Chancellor  of  Ireland,  and  by  the  Vice  Chancellor 
and  the  Lord  Chancellor  of  £n^/cfN(/;  and  I  may  add,  that  it 
was  so  stated  by  the  counsel  on  both  sides  at  your  Lord- 
ships' bar.  And  to  show  that  it  could  not  have  been  stated 
otherwise,!  may  observe, in  the  language  of  Lord  Brougham 
in  the  case  of  Tollemache  v.  Coventry  (u),  that  ^^  it  does  not 
follow,  because  you  are  wise  after  the  event,  that  therefore 
you  are  to  put  a  construction  upon  the  instrument,  which  you 
have  no  right  to  do,  to  meet  that  which  has  accidentally 
happened  after  the  date  of  the  instrument;*'  or,  in  other 
words,  the  question  is  not  what  may  happen,  but  what 

(v)  2  Clark  &  Fin.  611. 
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1846.         mmt  happen.    It  comes  therefore  to  this :  What  is  th€ 
|]]^         true  construction  of  the  clause  of  the  will  proposed  by 

DuNOANNoir    your  Lordships  to  us  for  our  consideration,  understaaiding 
Smith.       ^^^  question  to  be  as  just  stated  ?     That  clause  is  as  fol- 
lows.    [The  learned  Judge  read  it,  as  in  p.  547)  anttj  and 

Uut  Judith    proceeded,]     Is  then  this  a  gift  to  a  particular  person,  who 
is  designated,  and  must  take  upon  the  deatli  of  B.,  the  grand- 
son, or  isitgeneral, — a  partof  the  description  being,  that  the 
person  to  take  must  attain  the  age  of  twenty-one,  and  as 
much  a  part  of  that  description  as  that  he  must  be  i 
tenant  in  tail.    The  clause  is,  to  say  no  more,  capable  of 
this  latter  construction ;  and  the  authority  to  which  I  have 
referred  as  in  a  good  degree  influencing  my  opinion, 
shows  that  this  ought  to  be  the  construction.     But,  inde- 
pendent of  all  authority,  it  seems  to  me  dear  that  A.  is  no 
more  pointed  out,  in  certain,  than  his  son  or  grandson,  and 
so  forth,  seriatim^  indefinitely,  till  some   person  shall 
appear  who  answers  the  full  description  of  being  tenant  is 
tail,  and  also  of  the  age  of  twenty-one. 

The  clause  of  the  will  upon  which  the  question  in  the 
case  of  Ibbetson  v.  Ibbetson  arose  is  as  follows :  [Having 
read  the  clause,  and  referred  to  the  Vice  Chancellor*! 
judgment  on  it,  the  learned  Judge  proceeded.]  To  the  de- 
cision of  the  Lord  Chancellor,  when  the  case  came  befoie 
.  him  upon  appeal,  I  must  refer  with  some  particularity) 
though  I  am  enabled  to  do  it  very  briefly.  ''The 
claim  (says  his  Lordship)  under  the  gift  to  the  first  tenast 
in  tail  of  the  age  of  twenty-one  who  should  be  in  po88e^ 
sion  of  the  testator's  mansion  house,  is  clearly  too  remote. 
There  might  be  successive  tenancies  in  tail  taking  foraof  M^ 
number  of  years  without  any  one  tenant  in  tail  in  possei-  M^ 
sion  attaining  twenty-one ;  and  as  the  estate  could  not  M^ 
remain  suspended  if  the  contingency  should  not  happ^i  Iri 
within  the  period  limited  by  the  rule  of  law,  so  the  pos*  ^{^ 
sibility  of  such  contingency  not  happening  within  the 
limited  period  renders  the  gift  void,  though  the  contio- 
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gency  has  in  fact  happened  within  that  period ;''  and  the         1846. 

appeal  was  accordingly  dismissed  with  costs.     So  that         j]^ 

the  two  points  which  have  so  important  a  bearing  upon    Dunoannok 

the  present  case  were  expressly  decided  :  first,  that  the        Smith. 

possibility  of  the  contingency  not  happening  within  the 

allowed  period  makes  the  gift  void ;   and  next,  that  the     9^^^^  ^ 

contingency  171 /ac/  happening  within  that  period  makes 

no  difference.      It  is,  therefore,   (unless  the  cases  can 

be  distinguished,)  a  precise  decision  upon  the  present 

question. 

Then  are  the  cases  distinguishable  ?  Upon  comparing 
the  language,  which  is  almost,  ipgissimis  verbis,  identical, 
the  objection  of  remoteness  seems  to  me  to  depend  upon 
precisely  the  same  circumstances, — the  uncertain  and  in-^ 
definite  period  which  may  elapse  before  the  requisites  of 
there  being  a  tenant  in  tail  and  his  attaining  twenty-one 
concur.  The  provision  in  this  respect  is  the  same  in 
each,  and  the  objection  depending  upon  it.  Sir  E.  Sug- 
den  has  expressly  declared  his  opinion  to  be,  that  the 
cases  cannot  be  distinguished  (v)  ;  and,  upon  the  best 
attention  which  I  can  bestow  upon  the  subject,  I  am 
unable  to  suggest  any  distinction. 

Before  1  conclude,  I  cannot  avoid  remarking,  that  al- 
though, for  the  reasons  already  assigned,  it  cannot,  per- 
haps, be  considered  that  this  case  has  been  decided  by  the 
Lord  Chancellor  of  Ireland,  or  that  of  Jbbetson  v.  Ibbet- 
son  by  the  Vice  Chancellor  of  England,  yet  the  reasoning 
in  both  cases,  and  the  full  and  ample  discussion  of  this 
very  case  by  Sir  E.  Siigden,  and  the  clear  opinion  ex- 
pressed by  him  as  the  result  of  that  discussion,  must  be 
deemed  a  powerful  accession  (if  any  be  required)  to  the 
authority  of  the  Lord  Chancellor  in  the  case  of  Ibbetson 
V.  Ibbetson,  from  which,  as  I  have  just  observed,  I  cannot 
distinguish  the  present.   The  result  of  all  these  considera- 

(v)  See  1  Dm.  &  War.  538. 
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seems  to  me  that  no  tlitticulty  of  law  aris 
apprehend  that,  in  order  to  arrive  at  the  tr 
the  will,  it  must  be  taken  to  speak  as  froi 
the  testator,  and  be  construed  without  rej 
rule  of  law  respecting  remoteness ;  that  ia,  i 
stance,  and  for  the  sole  purpoee  of  aocertaiii 
tor's  meaning;.  Now,  looking  at  the  wordi 
appear  to  me  verj'  plain  that  what  the  testat 
this ;  That  on  the  death  of  his  grandsoQ: 
Hhould  permit  the  person,  who  at  that  time 
descent  as  heir  male  of  the  body  of  that  grai 
the  profits  till  he  attained  twenty-one  year 
attaining  that  age,  should  convey  the  pro[ 
but  if  he  died  under  twenty-one,  then  th; 
permit  the  person,  who  at  his  death  w 
descent  as  heir  male  of  the  body  of  the  grai 
the  profits  till  twenty-one,  and  then  to  co 
but  that  if  he  also  died  under  twenty-or 
should  permit  the  next  person  who  anawerei 
tion  to  take  the  profits,  and  so  totiet  guotia 
of  heirs  male  of  the  body  of  the  grandson 
each  of  the  heirs  male  of  the  body  of  the  < 
in  the  same  manner.  Now  if  the  will  hat 
out  tn  extenso  in  such  or  the  like  language,  '. 
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veyed  to  him  at  all,  it  must  be  within  twenty-one  years         1846. 
of  the  death  of  the  grandson ;  and  the  subsequent  limita-  2A>rd 

tionsy  though  void  for  remoteness  in  themselves,  and  DuNOANMoif 
destructive,  therefore,  of  any  limitation  coming  afterwards  Smith. 
and  depending  upon  them,  could  not  affect  the  previous 
limitation,  which  was  good  in  itself,  any  more  than  they  ^j^  ^ 
could  affect  the  estate  for  life  given  to  Arthur  Trevor^ 
the  grandson.  The  testator,  it  is  true,  has  not  drawn  out 
his  will  in  extenso^  as  I  have  supposed ;  he  has  used  a 
more  concise  form;  but  the  form  which  he  has  used, 
conveys  to  my  mind  precisely  the  same  meaning.  The 
words  are,  '^  to  permit  such  person,  who  for  the  time 
being  would  take  by  descent  as  heir  male  of  the  body  of 
the  said  Arthur  Trevor^  my  grandson,  to  take  the  profits 
thereof  until  some  such  person  shall  attain  the  age  of 
twenty-one  years,  and  then  to  convey  the  same  unto  such 
person."  Now,  at  the  death  of  Arthur  I'revor^  one  per- 
son only  can  answer  this  description,  whether  he  be 
son,  grandson,  or  great  grandson  of  Arthur  Trevor.  He 
seems  to  me,  therefore,  to  be  the  individual  intended,  the 
person  designated  by  the  words  of  this  bequest,  just  as 
much  as  if  the  will  had  been  in  the  more  extended  terms, 
which  I  have  supposed.  I  cannot  see  upon  what  prin* 
ciple,  that  which  I  consider  to  be  the  plain  and  obvious 
meaning  of  the  testator  should  be  disregarded,  in  order 
to  let  in  the  operation  of  a  rule  of  law,  and  altogether 
defeat  his  intentions.  If,  indeed,  the  first  person  who 
would  take  by  descent  as  heir  male  of  the  body  of  the 
grandson,  had  died  under  twenty-one,  the  testator's 
ulterior  intentions  must  be  defeated,  because  they  are 
contrary  to  the  rule  of  law.  But  I  do  not  think,  that,  in 
construing  the  will  as  I  do,  f  am  construing  it  by 
reference  to  the  facts  which  have  actually  occurred, 
because  by  no  possible  state  of  circumstances  could  the 
taking  of  the  person,  who  would  be  heir  male  on. the 
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death  of  the  grandson,  if  he  took  at  aU,  be  delayed  beyond 
the  proper  time. 

The  cases  cited  on   the  argument  seem  to  me  to  be 
distinguishable  from  the  present,  except  that  of  Ibbelvm 
V,  Ibl^etsfm.     I  must  confess  that  it  is  very  difficult  to 
distinguish  that  case  from  the  present;    and  the  great 
authority  of  the  learned  persons  by  whom  it  was  decided 
makes  me  very  doubtful  in  examining  it.     It  seems  to  me 
to  proceed  on  the  supposition,  that  the  two  bequests,  of 
enjoyment    during  minority  and  absolute  ownership  on 
attaining  twenty-one,  are  to  be  taken  as  entirdy  separate 
and  independent.    The  judgment  of  the  Lord  Chancellor 
begins  by  saying,  that  the  bequest  to  the  first  tenant  in 
tail  in  possession,  who  should  attain  twenty-one,  is  clearlr 
too  remote.     And  doubtless  it  would  be  so,  and  so  would 
the  bequest  here  to  convey  to  the  first  heir  male  of  the 
body  of  the  grandson,  who  should  attain  twenty-one,  be 
too  remote,  if  it  stood  alone.     It  is  observable  that,  in 
Ibhetstm  v.  Ibhetson^  the  bequest  was  to  permit  the  furni- 
ture to  be  used  by  the  person  and  persons  who  for  the 
time  being  should  be  entitled  to  the  possession  of  the  testa- 
tor's mansion-house  under  and  by  virtue  of  the  settlement 
made  upon  his  marriage,  or  of  the  limitations  contained 
in  his  will,  until  a  tenant  in  tail  of  the  age  of  twenty-one 
years  should  be  in  possession.     In  the  present  case  there 
is  no  reference  to  any  other  document,  nor  any  connectioa 
with  the  limitations  under  any  other  deed  or  will;  butal 
the  limitations    affecting  the  rents  and  profits  and  tbe 
estate  itself,  and  pointing  out  the   persons  who  are  to 
take,  are  in  the  will  only.     Whether  that  reference  to  tlie 
settlement  in  Ibhefsoti  v.  Ibbetson  had  any  weight,  axw' 
made  it  necessary  to  consider  the  provisions  respectiiy 
the   enjoyment   and    the   ownership   of  the  chattels  ts 
separate  and  independent,  I  know  not ;  but  in  this  case, 
with  all  deference,  I  cannot  see  how  the  bequest  can  Ap 


CASES  IN  THB  HOUSR  OF  LORDS.  &9I 

separated.  And  if,  as  I  Me  no  reason  to  doubt,  a  Court  1^46; 
must,  in  the  event  of  the  person  who  was  heir  male  of  the  L^^rd 
body  of  the  grandson  at  his  death  being  a  minor,  have  Ddnoanno» 
given  him  the  profits  of  the  leaseholds  during  his  minority,  S,mith. 
I  see  not  how  the  Court  could  refuse  to  give  him  the 
leaseholds  themselves  on  his  attaining  twenty-one.  His  thej^dll'*^ 
taking  the  profits  during  minority  cannot  be  objectionable 
on  account  of  remoteness ;  why  then  should  his  taking 
the  estates  themselves  ?  And  surely  the  circumstance  of 
his  being  of  age  at  the  death  of  the  grandson  cannot  pre- 
judice him,  unless  the  bequest  of  the  profits  during  mino- 
rity, and  of  the  estate  itself  on  attaining  twenty-one,  be 
necessarily  taken  as  separate  and  independent,  which,  as  I 
have  already  said,  I  think  cannot  be  done,  since  the  tes- 
tator has  joined  them,  and  made  them  in  effect  one 
bequest.  Those  who  would  have  come  after,  in  the  event 
of  his  dying  under  twenty-  one,  stand  in  a  very  different 
position,  I  admit.  I  cannot  help  thinking  that  much  of 
the  difficulty  of  this  case  arises  from  the  expression  used 
in  argument  as  to  a  devise  to  a  class,  and  the  authorities 
which  show  that  in  case  one  of  a  class  be  too  remote  the 
whole  devise  is  void.  I  do  not  mean  to  throw  the  slight- 
est doubt  on  those  authorities,  but  I  consider  this  not  to 
be  an  instance  of  a  bequest  to  a  class.  No  two  or  more 
persons  are  here  to  take  together.  The  whole  object  of 
the  testator  is  to  give  the  subject  matter  of  his  bequest  to 
single  individuals  in  succession,  so  far  as  regards  the 
rents  and  profits ;  and  those  single  individuals  cannot  be 
properly  called  a  class  merely  because  each  in  succession 
fills  the  same  character  of  heir  male  of  the  body  of  the 
grandson.  The  right  of  the  first  of  those  individuals  can- 
not, in  any  manner,  as  it  seems  to  me,  be  affected  by  the 
circumstances  surrounding  the  next  of  those  individuals 
in  succession,  merely  because  in  some  sense  all  the  indi- 
viduals may  be  called  a  class. 


bequeathed  to  some  of  the  daughters,  and 
the  will  directed,  in  the  erent  of  the  birth  o 
at  too  remote  a  period.  The  same  obseiratii 
heake  v.  Robinson  (f).  But  in  the  prew 
giving  the  estate  to  A.  will  be  so  far  from  m 
will,  that  it  will  be  doing  only  that  which,  il 
the  will  rightly,  the  testator  has  expresK 
The  case  of  Trafford  v.  Traford  (y)  dedd 
the  bequest  was  to  be  taken  as  a  bequest  of 
go  as  heir  looms,  bo  far  as  the  law  would 
question  of  remoteness  was  raised,  though  sue 
might  have  been  raised,  and  was  overlooked,  t 
Lord  Eldon,  in  the  Countess  of  Lincoln  v.  ID, 
castle  (z).  In  tFare  v.  Pol/till  (a),  all  that 
decides  is,  that  a  power  to  trustees  to  sell,  i 
travel  through  minorities  for  centuries,  was  b 
the  Court  cannot  model  it  to  make  it  good, 
it  were  necessary  to  model  or  alter  the  beques 
make  it  good,  I  admit  that  the  Court  coul 
The  possibility  that  an  executory  devise  ma) 
the  legal  limits  will  not  support  it ;  it  is  ba 
possibly  exceed  those  limits.  But  here  it  a[ 
that  the  bequest,  construed  as  it  fairly  and  evej 
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grandson ;  and  that  individual,  be  he  what  descendant  he  \Bi6, 
may  be  of  the  grandson,  must,  if  he  live  to  be  twenty-one  x^ord 
at  all,  attain  that  age  within  the  legal  limits.  Dungamnom 

In  Lard  Southampton  v.  The  Marquis  of  Hertford  (b)^        Smith. 
the  bequest  was,  that  the  rents  and  profits,  after  payment  m 
of  debts,  should  accumulate  during  the  minority  of  all    th^^judliu. 
tenants  for  life  and  in  tail,  and  be  paid  over  to  the  first 
tenant  in  tail  that  should  attain  twenty-one  years.     Sir 
JF.  Grant  said, ''  this  is  an  attempt  wholly  to  sever  the 
surplus  rents  and  profits  from  the  legal  estate,  for  a  term 
which   may   extend   much  beyond  the  period   allowed." 
In  the  present  case  there  is  no  such  severance,  for  the 
minor  is  to  have  the  rents  and  profits  during  his  minority, 
and  the  estate  itself  at  twenty-one.     In  that  case  also 
there  was  no  designation  of  any  particular  person,  as  I 
contend  there  is  in  the  present  case. 

The  case  of  Tollemache  v.  Earl  of  Coventry  (c)  is  not 
directly  in  point ;  but,  so  far  as  it  goes,  it  seems  to  me 
to  be  in  favour  of  the  view  I  have  taken.  There  chattels 
were  left  to  Lady  Vere  for  life,  and  then  to  Aubrey 
Beauclerk  (the  son  of  Lord  Vere^  the  testator,  who 
became  second  Lord  Vere)  for  life,  and  then  in  trust  "  for 
such  person  as  shall  from  time  be  Lord  Vere.**  This  was 
held  to  be  void  as  an  implied  bequest  for  life  to  the  third 
Lord  VerCy  but  was  good  to  vest  the  chattels  absolutely  in 
the  person  who  should  be  Lord  Vere  at  the  death  of  the 
survivor  of  Lady  Vere  and  Aubrey  Beauclerk^  that  is,  the 
third  Lord  Vere.  The  persons  who  from  time  to  time  should 
be  Lord  Vere  were  called  "  a  class,"  not,  as  I  submit,  quite 
correctly ;  yet  the  bequest  was  held  good  as  to  the  first 
of  that  class,  though  void  as  to  those  who  came  after. 

Some  of  these  cases  are  examined  by  Vice- Chancellor 
fVigraniy  in  his  judgment  in  the  case  of  Ferrand  v.  fFil- 
son  (d),  which,  I  believe,  was  not  in  print  when  this  case 

(b)  2  Ves.  &  B.  61.  (d)  4  Hare,  377. 

(c)  2  Clark  &  Fin.  611. 


person  who  may  not  come  into  existence  u 
period,  the  limitation  is  roid.  And  if  in  s 
will  of  the  testator  resolves  itself  into  a  aii 
that  a  particular  act  aliall  be  done,  nr  a  pari 
tion  shall  take  effect,  at  a  period  which  pos 
more  remote  than  the  law  allows  in  favou 
desifrnated,  it  is  obvious  that  the  Court  majr  i 
model  the  power,  and  at  the  same  time  give  < 
part,  to  the  actual  intention  of  the  testator, 
tatiou  may  necessarily  be  void  in  tola.  Bui 
why  such  cases  are  to  furnish  a  rule  for  ot 
which,  at  the  death  of  Uie  testator,  the  state 
such  that  some  at  least  of  the  estates  {pvei 
may  be  supported,  though  others  may  be  too 
Many  other  cases  were  cited  in  the  course 
ment.  1  do  not  propoge  to  examine  them  i 
right  in  the  construction  I  have  ventured  to  f 
will,  I  apprehend  that  this  case  is  distinj 
1  have  already  said,  from  them  all,  except 
Ibbetson;  and  if  I  am  wrong  in  that  const 
the  bequest  cannot  be  taken  separately  as  r^ 
sons  who  arc  consecutively  the  objects  of  it, 
must  be  held  void.     What  the  tetsUtor  wouii 
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question  is,  what  he  has  done.     Iq   my  opinion  he  has         1846. 
given  the  rents  and  profits,  daring  minority ,  to  the  parti-  hwtd 

cular  individual  who,  at  the  death  of  the  grandson,  should   Dunganhon 
be  heir  male  of  his  body«  and  the  estate  itself  to  the  same        Smith. 
person  if  he  attsdns  twenty-one. 

The  event  of  that  particular  individual  attaining  twenty- 
one  must,  if  it  happened  at  all,  happen  within  the  legal 
limit ;  and  that  is  obvious  on  reading  the  will,  quite  inde- 
pendent of  the  facts  which  have  actually  taken  place. 
That  bequest,  therefore,  I  consider  to  be  valid,  and  not  to 
be  in  any  way  affected  by  the  subsequent  limitations 
which  are  intended  to  take  effect  in  the  event  of  that  par- 
ticular individual  not  attaining  twenty-one. 

Differing,  as  I  do,  in  holding  this  opinion,  from  so  many 
of  my  learned  brethren,  I  feel  most  unfeigned  distrust  in 
that  opinion ;  but  as  I  cannot,  after  anxious  considera- 
tion, see  where  I  am  wrong,  I  am  bound  to  answer  your 
Lordships'  question  according  to  my  own  view  of  the 
case,  though  with  real  diffidence.  My  answer  is,  that  in 
my  opinion  A.  was,  under  the  circumstances,  capable  of 
making  a  good  title  to  the  leaseholds  in  question. 


Mr.  Baron  Alderson. — After  anxiously  considering  the 
question  submitted  by  your  Lordships  to  the  Judges,  I  am 
obliged,  with  much  regret,  to  come  to  a  different  con- 
clusion from  that  arrived  at  by  my  two  learned  brethren 
who  differ  from  me,  because  I  certainly  do  feel  with 
them  that  in  so  doing  I  shall  in  some  degree  contribute  to 
deprive  a  party  of  benefits  which,  under  the  circumstances 
which  have  actually  happened^  it  is  probable  the  testator 
intended  to  give  him.  But  it  would  be  a  dangerous  pre- 
cedent to  allow  the  circumstances  which  have  since 
occurred  to  vary  the  construction  of  the  words  used  by  a 
testator  in  making  his  will. 

The  principles  upon  which  this  decision  must  turn  are  not 
much  in  dispute.     It  is  conceded  that  the  rule  against 
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perpetuities  makes  void  all  limitationB  of  personal  estate, 
unless  they  necessarily  vest,  if  at  all,  within  a  life  or  lim 
in  being,  and  twenty-one  years,  and  nine  or  ten  monthi 
afcervrards,  a  rule,  as  stated  by  Lord  Kenyan  in  Jei  t. 
Attdleyifi),  gprown  reverend  by  age,  and  not  now  to  be 
broken  in  upon.  The  only  question,  therefore,  is,  whether 
the  provisionH  of  this  will  infringe  upon  this  rule,  and  ire 
therefore  void. 

Now  the  will  may  be  divided  into  two  parts  ;  one  regu- 
lating the  enjoyment  of  the  intermediate  rents  and  profiti, 
tlie  other  disposing  uf  the  corpus  of  the  property.  In  the 
first  the  testator  contemplates  the  case  of  BuccessiTC 
takers;  in  the  second,  only  one  event,  in  which  the  corpw 
is  to  be  once  and  finally  disposed  of.  £ach  of  these 
dispositions,  however,  if  taken  literally,  will  by  itself,  and 
independently  of  the  other,  violate  the  rule  against  perpe- 
tnities ;  for  the  ^ft  of  the  intermediate  profits  durii^: 
minority,  if  it  stood  alone,  might  be  delayed,  by  a  sue- 
cession  of  heirs  of  full  age,  to  an  indefinite  period ;  and 
the  corpus  being  given  to  the  first  heir  attaining  twenty 
one,  might  never  come  into  possession  within  the  limited 
period,  by  reason  of  a  succession  of  minor  heirs  for  an 
indefinite  time.  There  is  no  doubt,  however,  that  where  a 
testator  has  by  his  will  made  a  series  of  successive  limi- 
tations, some  of  which  fall  within,  whilst  others  exceed, 
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log  to  the  testator's  expressed  desire,  and  give  effect  to  1846. 
tiie  former  class  alone.  But  where,  without  any  such  ^ord 
qualification  to  guide  us,  we  find  that  a  testator  has,  so  to  Dunoankoii 
speak,  bound  up  his  intention  in  one  particular  form  of 
expression,  thereby  including  both  these  classes  of  limi- 
tations, it  seems  to  me  that  we  are  not  at  liberty  to  vary 
those  words  which  he  has  used,  and  at  all  events  not  with- 
out much  clearer  views  of  the  testator's  intention  (as  con- 
tained in  the  words  of  his  will),  to  which  alone  we  ought 
to  look,  than  I  am  able  to  form  in  this  case.  I  am  not  to 
conclude,  from  certain  things  which  the  testator  has  done, 
what  in  certain  events  it  is  probable  he  would  have  said 
should  be  done ;  but  I  am  to  look  at  the  words  he  has 
used,  and  to  judge  from  them  alone  what  his  real  inten- 
tions were.  Now  here  the  testator  has  given  the  corpus  of 
the  estate,  contemplating  no  succession  of  takers.  It  is 
given  once  only,  and  to  one  person  alone.  When  is  that 
person  to  take  it  ?  If  we  take  the  plain  meaning  of  the 
words  used  by  the  testator,  that  is  to  happen  at  an  indefi** 
nite  period  after  his  death.  Now  such  a  limitation  cannot 
be  bv  law.  Am  I  then  to  translate  these  words  into  what 
it  is  contended  are  equivalent  expressions,  and  to  make 
the  testator's  meaning  to  be,  that  the  corpus  of  the  estate 
is  to  be  successively  given  to  a  series  of  persons,  and  to 
each  on  a  contingency,  and  by  so  doing  to  make  a  contin- 
gent limitation  to  one,  the  first  of  such  a  series,  which 
must  vest,  if  at  all,  with  him,  within  the  limited  period 
allowed  by  law.  To  do  so,  I  think,  would  be  to  open  a 
very  wide  door  to  error  and  uncertainty.  It  would  not 
be  very  difficult,  in  like  manner,  to  dinde  the  limitation 
in  Jee  v«  Audley  into  two  limitations;  one  to  the 
children  living  at  the  testator's  death,  on  the  contingency 
that  no  subsequent  children  should  be  afterwards  born, 
and  a  second  limitation  to  all  the  children  both  born 
before  and  subsequent  to  the  testator's  death.  I  do  not 
feel  myself  at  liberty  so  to  alter  words  used  by  the  testator^ 
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1846.  the  meaning  of  which  is  plain,  for  the  pnrpoae,  by  i 
^^  somewhat  refined  and  far-fetched  translation  of  them,  of 
DuNAAVNON  doing  what  in  the  circumstances  which  have  oocnned, 
Smith  ^ovld  probably  be  the  particular  justice  of  the  case.  Such 
a  consideration  equally  existed  and  was  present  to  hofti 
9f"i^  ^  Kenyoti's  mind  in  Jee  v.  AudHey^  and  was  rejected  by 
him  when  he  decided  that  case.  I  am,  howero*,  by  oo 
means  prepared  to  say,  that  if  the  translation  suggested 
had  been,  with  all  its  possible  consequenc^es,  originiDj 
suggested  to  the  testator  for  his  adoption  in  lieu  of  the 
words  used  by  him,  that  he  would  not  have  rejected  it, 
both  as  not  carrying  fully  into  effect  the  whole  of  what  he 
wished,  and  also  as  carrying  into  effect  something  whidi 
he  did  not  wish  to  be  done.  Nor  do  I  think  that  the  gift 
of  the  intermediate  rents  and  profits  affords  any  suffideat 
light  to  vary  this  conclusion.  The  two  limitations  aeett 
to  me  to  be  wholly  independent  of  each  other.  Upon  the 
whole,  therefore,  I  say  in  this  case,  as  Sir  W.  Grant  did 
in  Leake  v.  Robinson^  that  the  Court  cannot  say  what  the 
testator  would  have  done  if  he  had  been  told  that  the 
whole  of  his  intention  could  not  be  carried  into  effect; 
and  that  to  modify  the  trust  as  here  contended  for,  would 
be  to  make  and  not  to  construe  the  will. 

I  will  very  shortly  advert  to  a  few  of  the  authorities  id 
this  case.  They  have  been  already  fully  brought  befwe 
your  Lordships  by  my  learned  brethren  who  have  p^^ 
ceded  me.  As  to  Taylor  v.  Biddall  (/),  it  is  suflScienttP 
say,  that  although  there  the  actual  decision  of  the  Court 
was  no  doubt  favourable  to  the  view  taken  here  by  the 
appellant's  counsel,  yet  the  difficulty  arising  out  of  the  nde 
against  perpetuities  does  not  seem  to  have  been  suggested. 
In  TVafford  v.  Tr afford  {g)y  also,  as  is  observed  by  l^ 
Eldon  in  The  Countess  of  Lincoln  w  Duke  of  Newca5tle,(f^ 
a  considerable  question,  totally  overlooked,  was,  whether 

(/)  2  Mod.  289.         {g)  3  Atk.  348.         (A)  12  Ves.  233. 
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the  limitation  taken  altogether  was  not  too  remote.     Per-         1846. 
haps,  however.  Lord  Hardtuicke  thought  that  the  words         hatA 
"  such   male  person"  were   in  that  case  equivalent  to   Dunoannom 
^^  son/'  and  ho  the  limitation  good.  Smith. 

But  the  present  case  cannot,  I  think,  be  distinguished 
at  all  satisfactorily  from  the  principles  laid  down  in  /6-  ^^^^{ 
betson  v.  Ibbetson  (/),  and  the  authorities  there  cited.  I 
am  not  bound  by  that  decision  as  an  authority ;  but  I  may 
add,  that  I  agree  with  it  as  having,  I  think,  been  well 
decided. 

I  am  obliged,  therefore,  to  answer  your  Lordships' 
question  in  the  negative. 

Mr.  Baron  ParAre.— In  answer  to  the  question  pro- 
posed by  your  Lordships,  1  have  humbly  to  state  my 
opinion,  that  A.  was  capable  of  making  a  good  title  to 
the  leasehold  estates,  under  the  circumstances  stated. 

The  question  depends  upon  the  validity  of  the  direction 
to  the  trustees  as  to  the  disposition  of  the  leasehold 
estates,  and  the  profits  thereof,  after  the  death  of  the 
grandson  B. ;  and  whether,  in  the  events  which  happened, 
A.  took  any  and  what  equitable  estate.  In  order  to  de- 
termine this  question  there  is  no  doubt  of  the  course  to  be 
pursued.  We  must  first  ascertain  the  intention  of  the 
testator,  or  more  properly  the  meaning  of  his  words,  in 
the  clause  under  consideration,  and  then  endeavour  to 
give  effect  to  them,  so  far  as  the  rules  of  law  will  permit. 
Our  first  duty  is  to  construe  the  will ;  and  this  weiiQust 
do,  exactly  in  the  same  way  as  if  the  rule  against,  per- 
petuity had  never  been  established,  or  were  repealed  when 
the  will  was  made  ;  not  varying  the  construction  in  order 
to  avoid  the  effect  of  that  rule,  but  interpreting  the  words 
of  the  testator  wholly  without  reference  to  it. 

When  the  words  are  construed,  the  rule  of  law  against 

(h)    10  Sim.  495. 
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1846.         perpetuity  is  to  be  applied,  and  there  is  no  donbt  whit 
1^,.^         the  rule  is.    It  is  perfectly  clear,  that  the  limitation  is  to 
DvMQAnnou   be  construed  as  it  would  be  read  on  opening  the  will  at 
Smith.       the  testator's  death,  and  is  not  to  be  gofremed  by  tab- 
sequent  events  ;  and  every  limitation  in  a  will,  by  way  of 
iZjZm.    executory  devise  or  bequest,  which,  r^^arded  at  the  time 
of  the  testator's  death,  will  not  necessarily  take  effect,  if 
it  take  effect  at  all,  within  the  space  of  a  life  or  lives  is 
being,  and  twenty-one  years  afterwards   (the  time  of 
gestation   being  involved   in  the  description   of  life  in 
being),  is  void. 

The  rule  is  incorrectly  stated  when  it  is  said,  as  it  ii 
sometimes  said,  to  require  that  the  absolute  interest  gifcn 
by  the  limitation  should  vest  within  that  period ;  for  it  ii 
clear  that  a  bequest  might  be  good,  in  which  that  woaU 
not  necessarily  happen ;  for  instance,  a  devise  to  the  firrt 
person  who  would  climb  up  the  cross  of  St.  Paul's  within 
twenty-one  years  from  the  testator's  death,  would  cer- 
tainly be  good,  though  it  was  wholly  uncertain  whether  it 
would  ever  take  effect ;  but  a  devise  to  the  first  person  who 
should  do  so,  without  that  limit  of  time,  would  be  bid. 
In  the  first  case,  the  devise  would  necessarily  take  effect 
within  the  limit,  if  it  took  effect  at  all ;  in  the  second,  it 
would  not. 

The  propositions  which  I  have  stated  are  not,  I  be- 
lieve, at  all  disputed  ;  and  the  difficulty  of  the  case  lies  in 
the  interpretaton  of  the  clause  in  question,  rather  than  the 
application  of  the  acknowledged  rule  of  law  to  it.  By 
this  clause  the  testator  bequeaths  his  leaseholds  to  tnis- 
tees,  —  ^^  In  trust  to  permit  his  grandson  B.  and  bii 
assigns  to  take  the  profits  of  the  same  leasehold  premisei 
for  and  during  the  term  of  his  natural  life,  and  from  snd 
after  his  decease  to  permit  such  person  who  far  the  timt 
being  would  take  by  descent  as  heir  male  of  the  body  of 
the  said  B.,  his  grandson,  to  take  the  profits  thereof  until 
some  such  person  should  attain  the  age  of  twenty-one 
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years,  and  then  to  convey  the  same  unto  such  person         \SiS. 

so  attaining  the  age  of  twenty-one  years,  his  executors,         Lord 

administrators,  or  assigns ;  but  if  no  such  person  should   ^^ungannoii 

live  to  attain  the  age  of  twenty-one  years,  then  in  trust, 

to  permit  such  person  and  persons  successively  who  for 

the  time  being  would  take  by  descent  as  heirs  male  of  the 

body  of  his  the  testator's  son  to  take  the  profits  of  the 

same  leasehold  premises  until  one  of  them  should  attain 

the  age  of  twenty-one  years,  and  then  to  convey  the  same 

to  such  heir  male  first  attaining  that  age,  his  executors, 

administrators,|or  assigns." 

Now  it  must  be  admitted,  that  if  the  bequest  of  the 
estate  itself,  and  of  the  profits,  had  been  two  separate 
bequests,  each  in  a  separate  instrument,  unconnected  with 
each  other,  each  of  them  must  have  been  bad.  A  bequest 
to  the  first  heir  male  of  the  body  of  B.,  who  should  attain 
twenty-one,  supposing  that  the  heir  male  was  not  of  age 
at  the  time  of  the  testator's  death,  would,  according  to 
modern  autorities,  and  the  law  as  now  settled,  certainly  be 
bad,  because  it  would  not  necessarily  take  effect,  if  at  all, 
within  the  limits,  and  it  might  be  a  century  or  more 
before  an  heir  male  of  the  body  would  attain  that  age.  In 
like  manner,  supposing  the  heir  male  were  not  a  minor  at 
the  time  of  the  testator's  death,  the  direction  to  permit 
the  heir  male  of  the  body  for  the  time  being,  being  a 
minor,  to  take  the  profits  till  his  majority,  if  it  stood 
alone,  would  be  void,  because  it  would  be  perfectly  uncer- 
tain at  the  death  of  the  testator  whether  any  heir  male  of 
the  body  would  answer  the  description  of  minor  within 
the  limits.  And  I  agree  that  neither  of  these  limitations, 
taken  by  itself,  could  be  correctly  expanded  into  a  series 
of  bequests,  in  the  manner  suggested  in  the  very  able 
argument  of  Mr,  Napier  at  your  Lordships'  bar. 

The  bequest  of  the  corpus  to  the  first  heir  male,  who 
should  attain  twenty-one,  could  not  be  treated  in  the 
same  way  as  if  the  testator  had  left  it  to  the  first  heir  male 


602  CASKS  IN  THB  HOUSE  OP  UMUM. 

1S46.         of  the  body  Kving  ai  ike  deoih  c/  JB^  if  he  should  attam 

IjoH         twenty-one,  and  if  he  should  die  tinder  that  age,  to  the 

DcyoAWos    second,  and  so  forth :  nor  could  the  beqoest  of  the  profits 

Smith.       to  such  heir  male  as  should  for  the  time  being  be  s  minor, 

be  treated  in  the  same  way,  as  if  he  had  left  the  profits  to 

S^iZ^    the  first  A^fr  fMa/e  o/ /i^  Aorfy/A€»/mH^,  if  m  minor,  and 

if  he  should  die  under  age,  then  to  the  next,  and  so  forth; 

for  the  words  of  the  testator  in  these  separate  limitatioBS 

do  not  import  that  he  contemplated  the  indiridual  heir 

of  the  body  in  existence  at  the  death  at  B^  or  any  other 

individual ;  he  contemplates  no  one,  except  the  persoo, 

whoever  he  may  be,  who  first  falls  within  the  cai^anf^ 

or  answers  the  deMcriptian^  or  satisfies  the  comdiium^  of 

being  an  heir  male  of  the  body  aiiaimng  kis  mafmiiy^  or 

heir  male  of  the  body  being  a  minor,  and  as  filling  those 

characters.    I  do  uot  use  the  word  '^  class,"  because  that 

term  is  ambiguous,  and  is  likely  to  lead  to  error. 

In  the  first  of  the  above  cases,  I  have  supposed  that  the 
heir  male  of  the  body  was  not  of  age  at  the  testator's 
death  ;  if  he  was  of  age  then,  as  the  will  speaks,  quoad 
the  person  to  take,  as  at  the  time  of  the  testator's  death, 
the  bequest  to  that  heir  male,  would,  I  apprehend,  be 
good ;  and  in  like  manner,  in  the  second  case,  if  the  heir 
male  of  the  body  were  a  minor  at  the  testator's  death,  the 
bequest  to  him  would  also  be  good.  In  speaking,  there- 
fore, of  the  supposed  cases  of  separate  bequests,  i  assume 
throughout  that,  at  the  death  of  the  testator  there  was  no 
heir  male  major  in  one  case,  and  minor  in  the  other,  to  be 
in  existence  at  the  testator's  death ;  and  no  doubt,  your 
Lordships'  question  refers  to  a  person  A.,  not  in  existence 
at  the  testator's  death. 

If  then  the  direction  as  to  the  profits,  and  as  to  the 
corpus^  had  each  stood  alone  in  separate  instruments,  I 
should  have  felt  no  doubt  that  both  the  bequests  would 
be  void,  inasmuch  as  it  could  be  truly  predicated  of 
neither,  at  the  testator's  death,  that  it  would  necessarily 
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take  effect,  if  at  all,  within  the  limits.     But  in  this  case,         1846. 
the  bequest  of  the  rents  and  profits  and  of  the  corpus  in         j^^ 
the  same  instrument,  and  the  same  clause,  raises  a  differ-    Dunoanxon 
ent  question,  and  makes  an  important  distinction  between 
the  present^  and  all  the  cases  (except  perhaps  Ibbetson  v. 
Ibbetstm),  where  the  devise  has  been  held  void  for  remote- 
ness ;  and  taking  the  whole  clause  together  as  a  limitation 
of  both  the  profits  and  the  estate,  I  have  come  to  the  con- 
clusion, that  the  bequest  is  good  in  part,  that  it  may  be 
correctly  expanded  into  a  series  of  bequests,  as  suggested, 
the  first  of  which  is  unobjectionable. 

It  is  clear  that,  according  to  the  true  construction  of  the 
words  of  this  conjoint  bequest  of  both  profits  and  corpus^ 
reading  them  at  the  testator's  death,  some  benefit  would 
belong  to  the  person  who  should  be  at  the  death  of  B., 
heir  male  of  the  body,  in  whatever  degree  of  descent  h^ 
may  be  such,  and  would  necessarily  take  effect  within  the 
limits,  for  that  heir  must  have  either  the  rents  and  profits, 
or  the  estate,  at  the  death  of  B.    The  heir  male  of  the 
body  then  in  existence,  would,  if  a  minor,  take  the  profits 
instantly,  and  would,  if  he  attained  twenty-one,  take  the 
corpusj  or  if  already  twenty-one,  would  take  the  corpus 
(for  surely  the  testator's  words  are  not  to  be  construed 
to  mean,  that  to  take  any  benefit  at  all  he  must  be  a 
minor  when  B.  dies) ;   so  that,  though  each  of  the  two 
limitations,  if  it  had  stood  alone,  would  be  void,  because 
it  could  not  be  predicated  of  it,  that  it  would  ever  take 
effect,  if  at  all,  within  the  prescribed  period,  yet,  taken 
together  as  one  bequest  of  both,  they  must  have  effect  in 
some  way,  and  within  the  limits  ;  they  cannot  be  separated 
without  defeating  the  testator's  intention  as  expressed  in 
the  bequest ;  and  the  first  heir  male  must  take,  and  within 
the  proper  limits,  either  one  or  the  other  of  the  benefits 
given  by  the  testator. 

Immediately  on  the  death  of  the  tenant  for  life  the 
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1846.        trustees  must  do  something  with  the  profits  or  estate ;  if 

I^ord         ^h®  b^i^  ^  ^  minor,  they  must  give  the  profits,  if  a  major, 

DuNOAMMOM   conyey  the  corpus.    There  is  no  interval,  no  suspense  of 

enjoyment  of  the  estate  for  a  moment,  and  no  uncertainty, 
except  as  to  the  amount  of  the  benefit,  which  also  must  be 
determined  within  the  proper  time.  In  the  cases  of  a 
separate  bequest  of  the  profits  alone,  and  m  separate 
bequest  of  the  corpus  alone,  no  heir  male  of  the  body  can 
take,  except  as  fulfilling  the  condition  of  being  heir  mak 
minor  in  one  case,  and  heir  male  major  in  the  other, 
neither  of  which  conditions  will  be  necessarily  fulfilled 
within  the  limits ;  but  under  the  bequest  in  question,  of 
both,  he  who  fills  the  character  of  heir  male  of  the  body 
at  the  death  of  B.j  be  he  the  son,  grandson,  or  other 
more  remote  descendant  of  B.,  must,  as  such  heir  of  tkt 
body  J  and  simply  because  he  is  heir  of  the  body  at  tkt 
time  of  the  death  of  B.y  necessarily  take,  and,  take  then 
either  the  profits  or  the  corpus^  that  is  the  ineritaUe 
result  of  the  words  used ;  and,  therefore,  the  case  is  the 
same  in  effect,  as  if  the  testator  had  so  said,  and  had 
expressly  directed  the  trustees,  at  the  death  of  B.,  to  give 
the  profits  to  the  heir  male  then  in  beings  if  a  minor,  and 
the  estate,  if  he  should  be  a  major ;  and  if  he  should  die 
under  twenty-one,  then  to  the  next,  if  a  minor,  and  the 
estate  if  a  major,  and  if  that  heir  should  die  under  twenty- 
one,  then  to  the  next,  and  so  on,  in  a  series  of  consecutiic 
limitations,  as  suggested  by  Mr.  Napier. 

A  direction  to  give,  after  the  death  of  B.,  to  the  fint 
heir  male  who  should  be  a  minor,  the  profits,  and  the  first 
heir  male  who  should  attain  twenty- one,  the  eorpttt,  in 
effect  is  the  same  thing  as  a  direction  to  give  the^frs/  kA 
male  living  at  the  death  of  B.,  either  the  one  or  the  other, 
according  as  he  was  a  minor  or  major ;  and  a  bequest  ii 
these  terms  would  be,  not  indeed,  a  bequest  to  an  in* 
dividual  defined,  but  a  bequest  to  an  undefined  one,  vAo 
required  no  other  condition  to  take  it^  than  fulfilUng  ^ 
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character  of  heir  of  the  body  in  existence  at  the  death  of 
B.  There  is  a  trust  for  the  person  who  should  Gil  that 
character,  under  all  possible  circumstances. 

Under  this  limitation,  it  is  to  be  observed,  that  the 
testator  does  not  give  the  annual  rents  as  an  accessary  to 
the  bequest  of  the  corptis^  for  the  rents  are  not  given  to, 
nor  to  accumulate  for  the  benefit  of,  the  person  who  being 
heir  male  should  attain  twenty- one,  a  description,  which 
no  one  might  answer  within  the  limits,  and  which  bequest 
would  be  therefore  void ;  but  there  is  a  bequest,  uncertain 
in  amount,  to  the  heir  male  of  the  bodt/y  minor  or  not,  in 
existence  at  the  death  of  R.,  the  profits  if  a  minor,  the 
corpus  if  a  major,  and  a  series  of  contingent  subsequent 
bequests  to  other  heirs  of  the  body,  which  may  or  may 
not  arise.  As  to  the  first  member  of  the  series,  nothing 
is  wanting  to  enable  him  to  take  that  bequest,  except  that 
he  should  be  heir  male  in  existence  at  the  death  of  B.^ 
and  that  condition  must  be  fulfilled,  if  ever  it  is  fulfilled, 
at  the  death  of  B.,  and  in  that  respect  he  differs  from 
every  subsequent  member  of  the  series  ;  with  respect  to 
them,  the  bequest  may  or  may  not  take  effect  within  the 
limits,  and  is  therefore  void. 

I  come,  therefore,  to  the  conclusion,  that  this  is  a 
bequest  to  a  succession  or  series  of  persons,  of  whom  the 
first  taker  must  be  in  esse  at  the  death  of  the  tenant  for 
life — must,  if  a  minor,  take  the  rents,  and  if  a  major, 
the  estate ;  and  if  this  view  of  the  case  be  correct,  and 
the  interpretation  of  the  testator's  words  faithful,  I  do 
not  think  there  is  any  difficulty  in  holding  the  first 
limitation  to  be  good,  just  the  same  as  if  that  were  the 
only  limitation,  though  the  rest  are  bad. 

The  last  proposition  seems  to  me  to  admit  of  no  doubt. 
If  this  be  a  series  of  bequests,  and  if  the  first  differs  from 
all  the  others,  and  would  be  good  if  it  stood  alone,  it 
cannot  be  made  bad  because  other  subsequent  limitations 
are  so;  it  must  stand  or  fall  by  itself.     And  this  bequest 
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1846.        to  a  succesfiion  or  series  differs  entirely  from  a  bequest  to 
1^         a  clasSy  or  oumber  of  persons  to  take  together,  which 

DuNOANHoif  bequest  is  altogether  void  if  it  is  in  suspense  at  the  death 

Smith.       of  the  testator,  and  that  suspense  may  continue  for  longer 

than  the  prescribed  limits ;   for  the  quantum  each  is  to 

ik'jm^^  ^^^  depends  upon  the  number  of  the  class,  and  if  the 
class  cannot  be  ascertained  within  the  limits,  neither  can 
the  quantum  to  be  claimed  by  any  one ;  therefore  the 
whole  is  void. 

I  say  that  the  bequest  is  void,  *'  if  in  suspense  at  the 
testator's  death,  and  that  suspense  may  continue  beyond 
^  a  life  or  lives  and  twenty-one  years ;"  for  if  at  the  testator's 

death  it  is  not  in  suspense,  or  being  in  suspense  such 
suspense  must  be  determined  within  the  limits,  I  appre- 
hend it  would  not  be  void ;  as  for  instance,  a  bequest  to 
A.  for  life,  remainder  to  such  of  his  children  as  should 
attain  twenty-two,  the  bequest  is  void  if  the  testator  dies, 
living  A.,  but  not  if  he  survives  A.,  and  at  the  testator's 
death  all  A.'s  sons  have  attained  twenty-two,  for  then 
the  number  of  persons  is  ascertained  at  the  testator's 
death.  The  two  cases  of  Leake  v.  Robinson  (t),  and  Jte 
V.  Audley  (j),  are  both  instances  of  bequests  to  classes 
where  the  bequest  was  in  suspense  at  the  testator's  death, 
and  the  suspense  would  not  necessarily  be  determined  and 
the  number  of  the  class  ascertained  within  the  limits,  and 
therefore  was  void,  upon  the  ground  just  stated.  And  it 
is  on  these  cases  on  which  reliance  is  placed — and  I  can* 
not  help  thinking,  improperly  placed — by  the  Master  of 
the  Rolls,  Sir  M.  O* Loughlin^  in  giving  the  judgment 
appealed  from,  and  by  Lord  Chancellor  Sugden^  in  the 
case  of  Ker  v.  Lord  Dungannon  (Ar),  to  which  I  shall 
afterwards  refer,  as  the  distinction  appears  to  me  to  be 
very  clear  between  a  bequest  to  a  class  who  are  to  take 

(0  2  Mer.  363.  {k)  1  Dru.  &  War  509. 
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concurrently,  and  whose  title  depends  upon  a  contingency         1846. 
common  to  all,  that  is,  being  in  existence,  and  filling  a         j]^ 
particular  character  at  a  particular  time,  and  a  gift  to  a   Dunoankon 
series  of  persons  who  are  to  take  successively,  and  the  title 
of  the  first  of  whom  is  different  from  the  rest,  and  de- 
pends upon  a  contingency  not  common  to  the  others. 

In  the  bequest  in  qqestion  it  is  clear  that  the  meaning 
of  the  words  is,  that  if  the  heir  male  of  the  body  at  the 
death  of  B.  is  a  minor,  he  must  take  the  profits  till 
twenty-one.  If  he  attains  that  age,  is  it  not  meant  that 
he  is  to  take  the  estate  itself  ?  and,  vice  versa,  is  it  not 
clear,  that  the  same  person  whom  the  testator  intends  to 
take  the  estate  at  his  majority,  he  means  to  take  the 
profits  during  his  minority  ?  The  bequest  of  the  rents 
and  profits  is,  I  think,  inseparably  connected  with,  and 
cannot  be  disunited  from,  the  bequest  of  the  estate  itself, 
without  doing  violence  to  the  testator's  meaning ;  and  if 
read  together  as  one  entire  bequest  of  the  rents  and  the 
corpus,  it  is  the  same  as  a  bequest  of  the  profits  to  the 
first  heir  male  of  a  minor,  and  if  he  die  under  majority, 
then  to  the  second,  &c.,  and  if  he  attain  his  majority, 
then  the  corpus  to  him.  The  union  of  the  two  bequests, 
each  of  which  if  separate  would  be  void,  because  the  es- 
tate is  in  suspense  in  each  taken  separately,  removes  the 
suspense  in  every  respect,  except  as  to  quantum,  and  that 
only  for  a  period  not  exceeding  twenty-one  years  after  a 
life  in  being. 

It  seems  to  me,  therefore,  that  the  present  case  mainly 
turns  upon  this  point,  whether  the  clause  in  question  is 
truly  and  faithfully  expanded  into  a  series  of  consecutive 
bequests,  the  first  of  which  is  subject  to  a  different  con- 
dition from  those  subsequent,  that  condition  being  simply 
that  the  taker  shall  be  heir  of  the  bodv  at  the  death  of  B. 
The  doubts  I  have  had  on  this  case  have  been  principally 
upon  this  point ;  but,  after  much  anxious  consideration  of 
the  subject,  I  am  of  opinion  that  this  construction  is 
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\S46.        correct,  and  thinking  so,  I  feel  bound  to  say,  that  if  1  am 

l^^c^l         not  precluded  by  the  authorities,  my  opinion  is  that  the 

DuNOANNON  limitation  to  the  first  member  of  the  series  would  be 

mm 

Smith.       good.     If  we  refer  to  the  authorities  we  shall  find  none, 
except  perhaps  that  of  Ibbeison  v.  Ibbetson^  which  stands 

fhljud'ei    '^^  ^^^  ^^^^  ^^  *®  ^*y  ^^  ^^^^  opinion. 

If  reliance  could  be  placed  on  the  older  authorities,  the 

case  of  Taylor  v.  Biddall  (/),  would  be  decisive  in  favour 
of  the  claim  of  A. ;  for  under  a  devbe  to  the  heirs  of  the 
body  of  Robert  Wharton^  as  they  should  atttun  twenty* 
one,  the  heir  of  the  body  was  held  entitled  at  twenty-one 
by  way  of  executory  devise ;  but  the  question  of  remote- 
ness was  not  argued ;  and  the  decision  would  go  to  prove 
too  much,  viz.,  that  a  bequest  simply  to  the  first  male  heir 
at  twenty-one  would  be  good.  I  therefore  place  no  re- 
liance upon  that  case ;  nor  do  I  rest  on  that  of  TVa-fford  v. 
Tniffbrd  (m),  after  Lord  Eldon's  observations  in  the  Coun- 
tess of  Lincoln  v.  Duke  of  Newcastle  (n).  The  case  in 
your  Lordships'  house,  of  Tollemache  v.  Earl  of  Co- 
veniry  (o)  is  referred  to  on  both  sides  in  support  of  their 
argument.  The  decision  is  surely  an  authority  that  ia  a 
limitation  in  a  series  of  bequests,  one  which  is  within  the 
limits  may  be  good,  though  the  others  are  bad  5  for  your 
Lordships  held,  that  where  the  bequest  was  of  chattels  to 
trustees  in  trust,  after  the  death  of  the  survivor  of  two 
lives  in  being,  for  such  person  as  should  from  time  to 
time  be  Lord  Fere,  it  being  the  testator's  will  that  they 
should  be  held  and  enjoyed  with  the  title  of  the  family,  as 
far  as  the  rules  of  law  would  permit,  the  chattels  vested  in 
the  third  Lord  Fere,  though  the  other  bequests  were  too 
remote.  The  grandson  of  B.  in  this  case  is  in  the  same 
condition  as  the  third  Lord  Fere,  the  first  in  the  series  of 
Lords  Fere,  who  must  necessarily,  if  he  took  it  at 

(0  2  Mod.  289.  (n)   12  Ves.  233. 

(m)  3  Atk.  347.  (0)  2  Clark  &  Fin.  611. 
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take  immediately  after  the  death  of  the  legatees  for  life.         l^^- 
In  Afackworth  v.  Hinxmatiy  (p),  where  personalty  was  left         Lord 
to  trustees,  after  life  estates,  to  pay  the  interest  to  the   I^ukoannon 
person  on  whom  the  Baronetcy  should  devolve,  so  that 
each  succeeding  Baronet  should  enjoy  for  life,  the  first 
Baronet  was   held   by  Lord  Langdale  to  be  entitled, 
though  all  the  rest  of  the  limitation  was  void;  and  a 
similar  remark  may  be   made  in    Bacon  v.  Proctor  {g). 
These  are  therefore  authorities  for  making  a  distinction 
between  the  first  and  subsequent  members  of  a  series 
whose  titles  are  distinct  from  each  other. 

It  remains  for  me  to  make  a  few  observations  on  two 
other  authorities  on  which  reliance  has  been  placed  in 
the  argument  of  the  respondent  at  your  Lordships'  bar. 
The  first  is  the  case  of  Ker  v.  Lard  Dungannon  (r)  531, 
in  which  Lord  Chancellor  Sugden  expressed  an  opinion 
on  this  subject.  1  presume,  I  may  say,  that  his  opinion 
was  given  on  the  very  case  now  under  appeal  to  your 
Lordships,  and  cannot  be  put  as  being  so  high,  certainly 
not  as  a  higher  authority,  than  if  he  had  affirmed  the 
decree  of  the  Irish  Master  of  the  Rolls,  which  is  now 
under  the  consideration  of  your  Lordships ;  of  course  such 
an  authority  could  not  be  binding  upon  your  Lordships, 
the  very  question  being  whether  the  decision  is  correct, 
it  is  impossible,  however,  not  to  treat  the  opinion  of  either 
of  these  eminent  Judges  with  the  greatest  deference  and 
respect.  The  opinion  of  the  Lord  Chancellor  is,  that  if 
this  bequest  could  be  construed  into  a  limitation  of  sepa- 
rate and  distinct  gifts  to  individuals,— one  to  this  parti- 
cular person,  and  then  a  series  of  gifts  over, — there  could 
be  no  doubt  but  a  valid  gift  would  be  made  to  the  first 
taker.  Now  I  have  already  assigned  the  reasons  which 
induce  me  to  think  that  the  proper  construction  of  the 
clause  is  to  make  a  succession  of  bequests,  not  indeed  to 


{p)  1  Keen,  658. 
(q)  Turn.  &  R.  31. 


(r)  I  Dru.  &  W.  531. 
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1846.        individuals,  but  to  persona,  the  first  of  whom  falls  UDder 
Lord         ^  different  category  or  description  from  the  rest,  and  must 
DuNOANNON   |;ake  within  the  limits ;  and  therefore  the  principle  is  the 
Smith.       same,  as  if  the  gift  was  to  individuals ;  and  if  1  am  right 
in  this  construction.  Lord  Chancellor  Sugden^s  opinion  is 
tAeJuSiet.    ^^  authority  in  favour  of  my  view  of  the  case.     I  may  be 
permitted  to  add,  that  most  of  the  cases  which  be  con- 
sidered as  bearing  against  the  claim  of  the  first  taker,  sureir 
are  distinguishable.    Leake  v.  Robineon  I  have  already 
remarked  on ;  it  was  a  bequest  to  a  class,  the  numbers  of 
which,  and  consequently  the  share  of  each,  was  in  sos- 
pence  at  the  testator's  death,  and  would  not  be  determined 
within  the  limits.   In  Lord  SwUhamptan  ▼.  The  Marqm 
of  Hertford  {s)  there  was  a  trust  to  accumulate  for  the 
benefit  of  persons  who  would  not  necessarily  come  into 
existence  within  the  limits.    It  was,  as  Vice  Chancelior 
fFigram  observes,  in  the  case  of  Ferra/nd  ▼•  fFiUon  (/),  ao 
attempt  to  give  to  a  party  who  might  not  have  come  into 
existence  for  ages,  and  was  therefore  wholly  void,  and  couU 
not  be  modelled  to  preserve  even  partially  the  intention  of 
the  testator ;  if  the  Court  had  sustained  it  for  the  period 
allowed  by  law,  it  would  have  been  equally  void,  becaose 
it  would  still  be  given  to  a  person  who  might  not  by  pos- 
sibility be  born  for  years ;  by  stopping  the  account  at  anj 
given  point  it  would  equally  have  been  void.  And  theca^e 
of  Marshall  v.  Holloway  (u)  on  which  also  Lord  Chancellor 
Sugden  relied,  is  subject  to  the  same  observations. 

In  Ware  v.  Polhill  (t;),  the  power  of  sale  was  one  entirt 
thing,  not  resembling  a  series  of  bequests ;  and  even  as  to  M^ 
the  invalidity  of  that  power  generally,  though  not  with  pn, 
reference  to  the  particular  case,  Vice  Chancellor  JFig^a^ 
raises  a  considerable  question  in  the  judgment  referred  tft 
With  the  greatest  respect,  therefore,  to  Lord  Chancellof  fl^ 
Sugden,  I  am  bound  to  say  I  do  not  see  that  these  ca*^  |  ^ 
at  all  affect  the  validity  of  iYi^Jirst  limitation  in  this  case- 

(*)  2  V.  &  B.  54.  («)  2  Swanst.  432. 

(0  4  Hare  377.  (v)  11  Vca.  260. 
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I  havenow  to  considerthe  chse  of  Ibhetsofiv*  Ibbetsofi  (to)  f         1846. 
on   which    also    Lord    Chancellor  Sugden  and   Sir    M.         i^^^ 
0*Lotighlen  both  rely,  as  being  the  decision  of  two  emi-   Duwgawnom 
nent  judges.    If  that  case  can  be  distinguished  from  the       Smith. 
present,  it  is  of  course  not  a  binding  authority.    It  may 
be  so  distinguished ;  for  assuming  that  Sir  Charles  Ibbetson    jj^^j^llllgf^ 
deceased,  the  tenant  for  life  was  the  first  of  the  series,  as 
he  was  taken  ^on  the  argument  of  that  case  to  be,  and 
whose  title  would  coincide  with  that  of  A.  The  Vice  Chan- 
cellor of  England  in  giving  his  judgment  expressly  stated 
that  it  was  unnecessary  to  decide  whether  Sir  Charles  took 
for  life,  as  it  was  a  void  gift  in  remainder,  or  took  abso- 
lutely, as  he  {was  residuary  legatee ;  and  Vice  Chancellor 
fFigram  observes,  in  the  case  referred  to,  that  the  case  of 
Ibbetson  v.  Ibbetson  was  distinguishable  on  this  ground, 
and  also,  that  there  is  nothing  in  Lord  Chancellor  Cotten- 
ham's  judgment  inconsistent  with  the  validity  of  the  first 
limitation  for  the  life  of  Sir  Charles.    In  truth,  however, 
the  first  of  the  series  was  the  son  of  Sir  Henry  the  testa- 
tor, if  there  should  be  such  a  son,  for  the  "bequest  was  to 
the  first  heir  in  tail  under  Sir  Henry's  marriage  settle- 
ment ;  and  though  he  had  no  son  at  his  death,  he  might 
have  had  one  born  after,  who  would  have  been  the  first 
taker,  and  all  the  succeeding  limitations  would  be  void 
because  they  would  not  take  effect  necessarily  within  the 
limits.     It  is,  however,  impossible  not  to  collect  from  the 
judgments  of  the  Vice  Chancellor  of  England  and  Lord 
Cottenham^  that  they  would  have  probably  held  the  limi- 
tation in  this  case  to  be  void.     There  is  no  proposition  of 
law  which  they  lay  down  with  which  I  do  not  concur.    It 
is  a  question  of  construction  only ;  they  would  probably 
put  on  a  clause  very  similar  to  this,  a  construction  which 
differs  from  that  which  it  seems  to  me  that  this  ought  to 
bear  ;  and  I  feel  it  my  duty,  with  the  sincerest  respect 

(w)  10  Sim  495  ;  I  Myl.  &  Or.  26. 


aniaoni)'. 

I  have  therefore  humbly  to  give  my  oj 
Lordships,  that  A.  could  make  a  good  title. 

Lord  Chief  Jusdce  Tindal. — The  opiuion 
formed,  upon  the  best  conuderation  which  1 
your  Lordships*  qucBtiou,  is,  that  A.,  unde 
stances  stated  in  the  question,  was  itot  capi 
a  good  title  to  a  purchaser  of  the  leasehok 
by  the  testator's  will,  without  the  consCDt  o 
kin.  And  the  ground  upon  which  I  have  a 
conclusion  may  be  stated  in  very  few  words 
That  the  bequest  to  the  trustees,  "  in  tmsl 
cease  of  B.,  to  permit  eucb  person  who  for  t 
would  take  by  descent  as  heir  male  of  the  I 
grandson,  to  take  the  profits  thereof  imtil  st 
son  should  attain  the  age  of  twenty-one  y< 
to  convey  the  same  unto  such  person  so  atta 
of  twenty-one  years,  his  executors,  adminia 
signs,"  is  a  bequest  void  in  law ;  b«ng  a  1 
limited  as  necessarily  to  vest  and  take  effi 
period  of  time  prescribed  by  law  for  that  pui 
the  contrary,  a  bequest,  tlie  vesting  of  whk 
ferred  during  many  successive  minorities,  wi 
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essarily  must  take  effect  (if  it  takes  eflect  at  all)  within 
period  of  a  life  or  lives  in  being,  and  twenty-one 
rs  after,  with  a  sufficient  allowance  in  addition  for  the 
h  of  a  posthumous  child.    The  other  rule  is,  that  if,  at 
time  of  its  creation,  the  limitation  is  so  framed,  as 
,  ex  necessitate^  to  take  effect  within  the  prescribed 
iod,  that  is,  if  it  is  bad  in  its  inception,  it  will  not 
ome  valid  by  reason  of  the  happening  of  subsequent 
nts  which  may  bring  the  time  of  its  actual  vesting  and 
ing  effect  within  the  period  prescribed  by  law. 
ndeed,  neither  of  these  rules  was  in  any  manner  dis- 
ed  on  the  part  of  the  appellant  at  your  Lordships'  bar; 
the  argument  on  his  part  was,  that  upon  the  proper 
istruction  of  the  bequest  a  distinction  was  to  be  made 
ween  A.,  the  first  taker  under  it,  and  those  who  follow 
1  in  succession.     It  was  contended,  that  wherever  a 
ies  of  successive  contingencies  is  provided  for,  each 
wequent  contingency  being  in  substitution  of  the  pre- 
ling,  the  prior  contingency  is  to  be  considered  inde- 
Klently  of  those  which  follow  it ;  that  you  must  sever 
\  case   of  the  first   taker  from  the  subsequent  con- 
gencies    substituted    in    its    place ;    and    upon   that 
inciple,  that  inasmuch  as  A.,  in  the  present  instance, 
d  actually  attained   twenty -one   before   the  testator's 
ith,  and  was  living  at  his  death,  and  would  have  been 
titled,  if  under  twenty-one,  to  have  received  his  profits, 
A.,  at  all  events,  was  clearly  entitled  to  have  the  lease- 
Ids  conveyed  to  him,  although  all  the  limitations  sub- 
luent  to  his  might  be  too  remote.     And  the  learned 
insel  for  the  appellant  further  contended,  that  the  trust 
blared  by   the  will  as   to  the    leaseholds    might    be 
E^anded  thus ;  namely,  that  the  trustees  were  directed, 
ipon  the  death  of  B.,  to  permit  the  person  who  might 
•n  be  his  heir  male  to  take  the  profits ;  if  he  attain 
euty-one  to  give  him  a  formal  assignment  of  the  legal 
•ate;  if  he  died  under  twenty*one,  then  that  the  person 


1846. 

Lord 
dcnoannon 

Smith. 

Opinions  of 
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hitu  whether  A.  should  take,  or  A.'s  sou, 
BOD ;  all  that  he  would  have  answered,  if  i 
subject,  would  probably  have  been,  ia  the 
will,  "  Some  male  desceDdant  of  B,,  wb< 
twenty-one."  The  testator,  not  foreseeinj 
nor  being  aware  of  the  rule  of  law,  would 
given  the  very  same  answer,  if  he  had  direc 
that  the  first  heir  male  of  the  body  of  B.  si 
attuned  the  age  of  twenty*  five.  The  quest 
is  not  a  question  of  intention  of  the  testato 
struction  of  the  will ;  viz.,  whether  the  b 
by  reason  of  the  remoteness  of  the  time  < 
And  it  appears  to  me,  in  the  first  place,  1 
that  there  is  no  absolute  necessity  that  ther 
heir  male  of  the  body  of  B.,  who  should  att 
within  twenty-one  jean  after  his  death,  bi 
of  minorities  may  ensue  for  a  longer  pei 
sequently  that  the  bequest  is  void  under  t 
and  again,  that  the  circumstance  of  A. 'a  att 
one  having  happened  before  B.'s  death,  dc 
the  sesond  rule,  remove  the  difficulty. 

I  am  unable,  upon  the  plain  and  neceasai 
of  the  words  of  this  will,  to  discover  any  th 
the  distinction  contended  for  between  the  a 
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description  of  every  one  who  is  to  take,  as  well  of  him  1846. 

who  is  to  take  fir8t,  as  of  all  who  foUow  after  him ;  it  is  Lord 

made,  as  it  were,  a  condition  precedent  that  the  taker  is  Duwganmon 

to  be  twenty-one,  whoever  he  may  be ;    so  that  there  Smith. 
seems  to  be  no  ground  furnished  by  the  will  itself  for  any 

distinction  whatever  between  the  son  of  B.  and  his  inrand-     Op^j^^  ^f 

®  theJuHgei. 

son,  or  any  more  remote  male  descendant  who  might  first 
attain  twenty- one  after  the  death  of  B. ;  and  if  so,  the 
argument  upon  which  any  severance  can  be  made  between 
the  bequest  to  the  first  person  who  should  take  under  the 
description  in  the  will,  and  any  who  follow  in  the  line, 
falls  to  the  ground.  For  as  to  the  direction  that  the  trus- 
tees shall  permit  '*  such  person  who  for  the  time  being 
would  take  by  descent  as  heir  male  of  B.  to  take  the 
profits  thereof,  until  some  such  person  should  attain 
twenty-one,"  which  was  mainly  relied  upon  in  favour  of 
the  appellant — such  direction  is  quite  independent  of  the 
bequest  of  the  leasehold  itself,  and  appears  to  me  to  have 
no  more  bearing  on  the  construction  to  be  put  on  the 
subsequent  bequest  of  the  leasehold  ^itself  than  if  such 
intermediate  profits  had  been  directed  to  be  paid  to  an 
absolute  stranger. 

If  A.,  instead  of  being  of  full  age^  as  the  fact  was,  had 
been  under  twenty-one  at  the  death  of  B.,  and  had  been 
permitted  by  the  trustees  to  take  the  profits  until  he  at- 
tained twenty-one,  and  had  then  applied  to  the  trustees 
for  the  conveyance  of  the  leaseholds  to  him  and  his  ex- 
ecutors, I  cannot  perceive  that  the  very  same  difficulty 
might  not  have  been  raised  which  has  now  been  presented, 
or  that  he  would  have  stood  in  any  different  position 
because  he  had  actually  received  the  profits  during  his 
minority.  The  same  question  must  still  have  been  asked 
of  A.,  and  answered  by  A.,  which  is  now  raised,  namely, 
whether  the  bequest  of  the  leasehold  itself  was  good  in 
law  ?  It  is  indeed  surprising,  that  if  the  difficulty  could 
be  removed  in  this  case,  by  severing  the  bequest  of  the 
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1846.         first  taker  from  the  subsequent   beqaests   to  the  other 
^]^l         takers  in  the  series,  and  holding  the  latter  to  be  the  onlf 
DuNGANNON  bequests  which  are  to  be  affected  by  the  rule  of  perpetnity, 
Smith.       ^^^^  ^^  ready  a  solution  of  the  objection  was  not  applied 
in  any  of  the  decided  cases  to  which  I  shall  afterwards 
tkeJtr^es     ^^^^  ^  authorities,  to  all  of  which  it  was  equally  appli- 
cable as  to  the  present.     And  as  to  the  expanding  of  the 
bequest  into  the  form  proposed  on  behalf  of  the  appellant^ 
such  expanded  form  would  undoubtedly  constitute  a  In- 
quest in  favour  of  the  son  of  B.,  which  would  be  unob- 
jectionable ;  for  under  such  expanded  form  the  leasehoUi 
would  be  made  to  vest  in  the  heir  male  of  the  body  of  & 
immediately  on  B/s  death,  liable  only  to  be  divested  If 
a  condition  subsequent,  namely,  the  dying  of  such  iicir 
male  under  twenty-one,  an  event  which  could  not  hq>pai 
in  this  case,  as  A.  had  attidned  twenty-one  before  the 
death  of  B. 

But  it  appears  to  me,  that  the  proposed  mode  of  read- 
ing the  will  is  not  the  interpreting  of  the  >vill  as  it  is,  bat 
virtually  making  a  new  will  for  the  testator.  By  thii 
mode  of  construction  any  devise  in  a  will  which  is  bad  bf 
reason  of  remoteness,  on  the  ground  that  it  may  tab 
effect  after  twenty-one  years  beyond  lives  in  being,  al- 
though it  may  also  take  effect  within  that  period,  maybe 
resolved  by  a  sufficient  paraphrase  into  a  devise  upon  tbe 
happening  of  the  event  within  the  period  prescribed  by 
law,  which  will  make  it  a  good  devise.  The  questioB, 
however,  which  arises  upon  a  will  must  in  all  cases  k 
determined  by  grappling  with  the  words  of  the  will  n 
they  are  found  upon  the  face  of  it. 

The  decisions  which  were  principally  relied  on  as  an- 
thorities  in  favour  of  the  appellant  were  the  cases  of  Tof- 
lor  V.  Biddally  Stephens  v.  Stephens,  and  Trafford  t. 
Trojffhrd.  The  case  of  Taylor  v.  Biddall  must  undouW- 
edly  have  been  held  a  decisive  authority  in  favour  of  the 
appellant,  if  the  objection  now  under  discussion  had  been 
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raised  and  presented  to  the  Court,  and  had  received  its  1846. 
judicial  consideration.  But  the  weight  of  the  decision  of  j^^^^ 
any  Court  as  to  any  particular  objection  which  is  after-  Donoannon 
wards  raised,  depends  entirely  on  the  manner  in  which 
the  case  was  argued,  and  whether  the  objection  afterwards 
relied  on  was  ever  presented  to  the  mind  of  the  Court. 
The  devise  in  Taylor  v.  Biddall  was  this : — "  In  case 
B.  W.  dies  before  he  attains  twenty-one,  then  to  the  heirs 
of  the  body  of  R.  W.,  and  to  their  heirs  for  ever,  as  they 
should  attain  their  respective  ages  of  twenty-one  years." 
And  undoubtedly  that  devise  is  not  distinguishable,  in 
substance,  from  the  bequest  in  the  present  case.  The 
devise  '^  to  the  heirs  of  the  body  of  R.  W.  as  they  should 
attain  their  respective  ages  of  twenty-one  years,''  and  the 
bequest "  to  such  person  who  for  the  time  being  would 
take  by  descent  as  heir  male  of  the  body  of  B.  upon  his 
attaining  the  age  of  twenty-one,"  must  be  admitted  to  be, 
in  substance,  the  same  devise.  But  in  Taylor  v.  Biddall 
no  objection  was  raised  before  the  Court,  that  the  devise 
'^  to  the  heirs  of  the  body  of  R.  W.  as  they  should  attain 
their  respective  ages  of  twenty-one,"  might  let  in  a  suc- 
cession of  minorities  of  children  and  grandchildren,  so  as 
to  exceed  the  limit  of  twenty-one  years  after  a  life  in  being, 
before  the  estate  would  vest.  The  case  was  argued  and 
decided  upon  the  facts  that  had  actually  taken  place. 
There  was  an  heir  of  the  body  actually  born  in  her  father's 
lifetime,  and  ready  to  take  on  attaining  twenty-one,  and 
the  Court  looked  no  further.  It  is  quite  evident  that  in 
Taylor  v.  Biddall,  which  was  decided  when  the  rule 
by  which  executory  devises  were  to  be  governed,  was  in 
its  infancy,  and  which  was  the  first  case  that  extended 
the  time  for  the  vesting  of  executory  devises  from  the 
termination  of  lives  in  being  to  the  period  of  twenty- one 
years  beyond,  no  question  was  presented  to  the  mind  of 
the  Court  but  this ;  viz.,  whether  as  the  heir  of  the  body 
who  should  attain  twenty- one  might  not  have  been  born  in 


Steplietu  v.  Stephetit  (x).  But  the  devUe 
case  was  altogether  free  from  the  objectiou 
present  oae.  It  was  a  devise  to  aucb  tOHt 
of  the  tCHUtor's  daughter  aa  should  hapj 
twenty-one;  Dot,  aa  in  the  present  case,  t 
l/ie  body.  In  that  case  there  was  no  possibi 
ce»siun  of  minorities  continuing  fur  a  p 
twenty-one  yeum  after  lives  in  being,  which 
tion  raised  in  the  question  proposed  to  us. 
of  Stephens  v.  Stephens  does,  indirectly,  a 
proof  that  Taylor  v.  Biddall  was  really  deal 
il'ourt  as  if  the  executory  devise  had  been  lii 
and  tliat  no  question  was  rused  before  the  C 
point  now  under  discussion ;  for  the  Judges 
Bench,  when  they  cerdBed  their  opiuioa 
cellor,  say,  "  We  find  no  case  in  which 
devise  of  a  freehold  has  been  held  good  wl 
pended  the  veMting  of  an  estate  until  a  aott  u 
attain  the  age  of  twenty-one 'years,  except 
Taylor  v.  Biddall."  That  case,  therefore,  I 
1  huve  stated,  cannot,  as  it  appears  to  me, 
an  authority  upon  the  point  submitted  to 
Lordships. 
As  to  the  case  of  Trafford  v.  Traffbrd 
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the  testator's  real  estates,  and  that  until  such  male  person         1846. 

should  attain  twenty*one,  the  plate^  books,  &c.  should  be         i^^,^ 

used  by  such  male  person,  it  being  the  testator's  desire   Dunoannok 

that  the  said  plate,  books,  &c.,  might,  in  the  nature  of       Smith. 

heirlooms,  go  with  the  said  estate,  and  be  used  therewith 

as  long  as  the  laws  of  the  realm  would  permit  ;'*  without    tke^Judrei. 

attributing  too  much  effect  to  the  concluding  clause  of  the 

devise  as  controlling,  in  the  mind  of  the  court,  the  danger 

of  any  perpetuity,  the  observations  of  Lord  Eldon  upon 

the  authority  of  this  case,  in  the  subsequent  case  of  Lady 

Lincoln  v.  Duke  of  Newcastle  (2),  place  the  authority  of 

TVafford  v.  Trafford  on  its  true  footing.     The  effect  of 

the  words  of  the  devise  ^^  to  such  male  person,"  instead 

of  ^'  such  son,"  was  never  adverted  to  by  the  court ;  a 

succession  of  minorities  lasting  for  a  longer  period  than 

twenty-one  years  after  lives  in  being,  never  occurred  to 

their  minds ;  and,  in  the  language  of  Lord  Eldon,  *^  a 

considerable  question  in  the  case  was  totally  overlooked, 

namely,  whether  the  limitation  taken  altogether  was  not 

wholly  too  remote." 

Such  then  being  the  state  of  the  leading  authorities  on 
the  part  of  the  appellant,  upon  consideration  of  those  which 
have  been  brought  forward  on  the  other  side,  I  think  the 
latter  are  decisive  of  the  present  question.    The  case  of 
Proctor  V.  The  Bishop  of  Bath  and  Wells  {a)  is,  in  prin- 
ciple, the  same  with  the  present.     An  executory  devise 
in  fee  ^^  to  the  first  or  other  son  of  T.  P.  who  should  be 
bred  a  clei^man,  and  be  in  holy  orders,"  was  held  to  be 
void,  by  reason  of  the  contingency  being  too  remote,  on 
the  ground  of  the  uncertainty  as  to  the  time  when  such 
son,  if  he  should  have  any,  might  take  orders.    It  is  ob- 
vious that  the  contingency  might  or  might  not  take  place 
within  the  prescribed  time ;  but  that  was  not  sufficient* 
Just  so  in  the  present  case,  as  to  the  heir  male  of  the 

(z)  \2  Ves.  232.  (a)  2  H.  Blacks.  368. 

VOL.  XII.  2  T 
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1846.        body  who  should  attain  twenty-one.     In  TolUmache  ?. 

Lord  Earl  of  Coventry  (A),  the  testator  bequeathed  certain 
DuNGANNON  gQods  and  chattels  to  trustees,  upon  trust  to  permit  lus 
Smith.  son  to  have  the  use  of  them  during  life,  and  after  his  de- 
cease  ''  in  trust  for  such  person  who  from  time  to  tiioe 
thg"jud^eL  «^o*^'d  be  I^rd  Fere  J  it  being  his  will  that  the  goods 
should  from  time  to  time  go  and  be  enjoyed  with  the  titk 
of  the  family,  so  far  as  the  rules  of  law  and  equity  would 
permit."  This  House  held  the  bequest  to  be  void;  the 
Lord  Chancellor  Brotigham^  on  reversing  the  decree  of 
the  Court  below,  stating  it  ''  to  be  an  attempt  to  create  a 
new  species  of  limitation  in  succession  to  spring  up  with 
the  person,  contrary  to  all  rule  and  anaic^  for  restricting 
the  period  for  tyeing  up  or  deferring  the  vesting  of  estates 
in  fee  or  absolutely.''  And  afterwards,  with  reference  to 
a  point  on  which  reliance  has  been  placed  in  the  present 
case,  his  Lordship  observed,  that ''  to  argue  from  the  fact 
that  the  person  was  tit  esse  at  the  date  of  the  will,  is  to 
rely  upon  an  accident.  The  event  might  have  been  other- 
wise ;  he  would  not  ex  necessitate  answer  the  description 
within  the  allowed  period."  The  case  of  the  heir  of  the 
body  who  shall  have  attained  twenty-one  appears  open  to 
precisely  the  same  observations. 

The  decision  of  the  Lord  Chancellor  Cottenham  in  the 
case  of  Ibbetson  v.  Ibhetson  (c)  is  admitted,  as  it  most  be, 
an  authority  in  point  against  the  appellant,  and  one  that 
must  be  overruled  if  the  appellant's  argument  is  allowed 
to  prevail.  A  bequest  of  personal  property  to  trustees,  to 
permit  the  same  to  be  enjoyed  by  the  person  for  the  Va» 
being  entitled  to  the  possession  of  his  mansion  under  afamiif 
settlement,  ^^  until  a  tenant  in  tail  of  the  age  of  twenty-ooe 
years  should  be  in  possession  of  the  mansion  house,"  aod 
then  to  go  and  belong  to  such  tenant  in  tail,  is  indeed  i 
bequest  identically  the  same  with  the  present.    And  lastif; 

ib)  2  Clark  &  Fin.  61 1.  (c)  5  MyL  &  C.  26. 
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the  observations  made  by  the  Lord  Chancellor,  Sir  Ed^        1846. 
ward  StigdeUy  in  the  case  of  Ker  v.  Lord  Dungannon  (d)         i^^ 
upon  the  very  bequest  now  under  consideration,  although   Duxoannok 
not  made  upon  the  point  in  judgment  before  him,  and       Smith. 
therefore  extra-judical,  and  not  to  be  cited  as  authority, 
are  yet  entitled  to  the  weight  which  the  reasoning  upon 
the  case,  and  the  authorities  cited,  do  of  themselves  in- 
trinsically deserve.  . 

Upon  the  principle,  therefore,  above  stated,  and  upon 
the  balance  of  the  authorities  above  referred  to,  I  have 
arrived  at  the  conclusion  that  the  bequest  under  considera* 
tion  is  void  on  the  ground  of  remoteness,  the  leasehold? 
bequeathed  being  made  unalienable  during  a  possible  sue* 
cession  of  minorities  which  may  extend  beyond  the  period 
allowed  by  law ;  and  that  the  difficulty  is  not  removed  by 
the  consideration  that  on  the  actual  event  which  took 
place  there  was  an  heir  of  the  body  who  had  attained 
twenty-one  at  the  death  of  B.,  the  first  taker.  And  it 
appears  to  my  mind  to  be  of  much  greater  importance 
that  a  general  rule  of  law,  which  has  governed  and  may 
affect  many  titles  in  the  Kingdom,  should  be  strictly  up* 
held  and  enforced,  than  that  it  should  be  relaxed  in  any 
particidar  instance,  in  order  to  satisfy  what  may  be  well 
surmised  to  have  been  the  wishes  of  the  testator. 

I  do  therefore  humbly  offer  to  your  Lordships,  as  my 
opinion,  in  answer  to  the  question  proposed  to  us,  that  A. 
could  not  make  a  good  title  to  a  purchaser,  without  the 
consent  of  the  next  of  km. 


The  Lord  Chancellor  expressed  the  thanks  of  the  House 
to  the  learned  Judges,  and  moved  that  their  opinions  be 
printed. — Agreed  to. 


The  Lord  Chancellor, — After  the  elaborate  opinion  of 
the  learned  Judges  contained  in  the  papers  on  your  Lord- 

[d)  I  Dru.  &  War.  509. 
2x2 
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1846.        ships'  table,  I  shall  not  occupy  any  considerable  portion 
^71^         of  your  time  in  stating  the  view  which  I  entertun  on 
DuNGANNoif  this  subject,  and  the  grounds  upon  which  I  shall  pro- 
pose that  the  judgment  of  the  Court  below  be  afi&nned. 

The  question  arises  out  of  the  will  of  Liord  Dungannon^ 
which  was  made  as  far  back  as  the  year  1770.  By  that 
will  he  bequeated  certain  leasehold  estates  to  trustees  in 
trust  to  pay  the  rents  and  profits  to  his  grandson,  Arthur 
Trevor  J  during  his  life,  and  after  his  death,  in  trust  to 
permit  the  person  who  for  the  time  being  should  take 
by  descent,  as  heir  male  of  the  body  of  the  grandson,  to 
take  the  rents  and  profits  until  the  time  that  some  one 
of  such  persons  should  attain  the  age  of  twenty-one 
years,  and  then  to  convey  the  premises  to  that  person,  or 
in  default  of  such  person  attaining  the  age  of  twenty-one 
years,  then  in  trust  for  the  descendants  of  the  son  of 
Arthur  Trevor^  subject  to  similar  limitations.  The 
question  is,  whether  the  son  oi  Arthur  Trevor ^  the  grand- 
son, who  was  twenty-one  years  of  age  at  his  father's 
death,  was  entitled  to  take  these  leasehold  premises; 
whether  he  had  a  right  to  call  for  a  conveyance. 

Now  the  disposition  of  these  leasehold  premises,  of  the 
■corpus^  was  to  be  to  a  person  answering  two  descriptions. 
He  was  to  be  heir  male  of  the  body  taking  by  descent 
from  Arthur  TVevorj  the  grandson,  and  he  was  to  be  of 
the  age  of  twenty-one  years.  It  is  quite  obvious  that 
those  two  circumstances  might  not  combine  for  manf 
generations,  and  indeed  it  is  possible  that  they  might 
never  combine.  It  is  obvious,  therefore,  that  this  dispo- 
sition of  the  property  is  void  for  remoteness ;  for,  as 
everybody  knows,  property  of  this  description  must  vest, 
if  at  all,  within  a  life  or  lives  in  being,  and  twenty-one  years 
afterwards ;  and,  to  speak  with  perfect  correctness,  a  feir 
months  for  gestation. 

It  is  wholly  immaterial  in  this  case,  that  there  was 
a  person  twenty-one  years  of  age  answering  the  descrip- 
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tiou  at  the  time ;  that  is,  to  make  use  of  a  phrase  of  a         1846. 
noble  and  learned  Lord  in  the  case  of  Tollemdche  v.  The         i^,.^ 
Earl  of  Coventry  (e),  that  was  a  pure  accident;  it  might   Dunoannom 
or  might  not  have  happened.    Unless  it  is  absolutely       Smith. 
certain  that  the  event  must  happen  within  the  period 
prescribed,  it  is  quite  clear  that  the  rule  of  remoteness 
applies  to  the  case,  and  the  devise  becomes  altogether 
void.     It  is  quite  unnecessary  to  refer  to  the  several  cases 
which  are  mentioned  in  the  papers  upon  your  Lordships' 
table  in  support  of  this  position.    It  is  admitted  on  all 
hands,  and  it  is  a  point  so  certain  and  so  clear,  that  it 
does  not  admit  of  dispute. 

But,  my  Lords,  it  is  supposed  that  this  gift  of  the 
corpus  of  the  estate  is  operated  upon  in  some  degree*  by 
the  disposition  of  the  intermediate  rents  and  profits.  The 
disposition  of  the  intermediate  rents  and  profits  is  to  the 
person  who  for  the  time  being  should  take  by  descent  as 
heir  male  of  the  body  of  the  grandson,  until  some  such 
person  shall  have  attained  the  age  of  twenty-one  years* 
Now  the  disposition  of  the  corpus  of  the  estate  is  to  a 
party  answering  two  descriptions  or  qualities.  The  inter- 
mediate rents  and  profits  are  taken  by  a  person  or  persons 
who  answer  one  of  those  descriptions. 

It  appears  to  me,  that  the  dispositions  can  exist 
entirely  unconnected  with  each  other,  that  they  have  no 
necessary  relation  to  each  other,  and  that  the  disposition 
of  the  rents  and  profits  to  particular  individuals  under 
this  will,  no  more  affects  the  disposition  of  the  corpus  of 
the  estate,  than  if  that  disposition  had  been  to  mere 
strangers.  On  that  point  I  concur  with  the  opinion  ex- 
pressed by  several  of  tlie  Judges  in  the  course  of  the 
argument,  which  they  have  addressed  to  your  Lordships. 

But  then  an  attempt  to  obviate  these  conclusions,  and 
to  decide  this  question  in  favour  of  the  appellant,  haa 


(0  2  Clark  &  Fin.  611. 
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1S46L         been  made  by'putting  or  endeavouring  to  put  a  pai 

j^of  J         construction  upon  this  will,  or  rather  by  endearou 

DuNOAHNoM   translate  the  will  into  another  form,  aiid  then  npo 

Smitb.       translated  form  to  put  the  construction   to  which 

adrerting.    The  course  that  is  pursued  is  this  :  it  i 

CkaneelUr      *****  '*  ^^  *^^  intention  of  the  testator, — or  that  yo 

infer  from  that  disposition  that  such  would    have 

the  intention  of  the  testator,— to  create  saccensire  ei 

that  the  first  estate  would,  under  the  circamstance 

have  taken  place,  not  be  a  void  estate  for  remotenei 

trould  take  effect,  and  although  the  subsequent  estat 

come  void  from  remoteness,  that  would  not  afiect  tli 

estate,  to  which  that  defect  would  not  aj^ly. 

Several  easps  were  cited  for  the  piirpose  of  lead 
that  conclusion.  1  do  not  refer  to  those  cases,  bec! 
do  not  think  the  principle  can  be  disputed,  that  if  th 
estate  in  the  order  of  succession  is  not  void  for  re 
ness;  if  it  is  a  good  estate,  it  would  not  be  affect 
the  fact  of  the  successive  estates  being  void  on 
account.  It  is  a  principle  conceded,  and  I  neet 
no  authority  for  that  purpose.  Then  what  is  the  > 
created,  or  that  is  supposed  to  be  created  ?  It 
this  description  ;  The  testator  intended  the  rent 
profits  to  be  enjoyed  by  the  first  descendant  answ 
the  description,  until  smh  persou  shnll  attain  the  : 
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estate  so  created  should  not  be  void  for  remoteness^ 
although  the  subsequent  estates  should  be  void;  that 
would  not  affect  the  original  first  estate. 

Now,  as  it  appears  to  me,  looking  at  this  wiU,  the 
testator  had  one  single  object,  which  was  to  point  out 
some  individual  at  some  future  period  answering  a  par- 
ticular description,  who  should  take  this  estate.  He  had 
not  in  contemplation  the  granting  of  successive  estates  in 
the  terms  which  I  have  stated,  and  which  are  stated  in  the 
arguments  of  two  of  the  learned  Judges ;  he  had  no  such 
idea  in  his  contemplation ;  and  if  we  were  to  adopt  this 
construction  for  the  purpose  of  getting  out  of  the  diffi- 
culty arising  out  of  the  law  of  perpetuities,  we  should  be, 
in  fact,  as  I  consider,  making  a  perfectly  new  will  for  the 
testator.  We  should  be,  in  the  first  instance,  translating 
the  actual  will  into  a  new  form,  and  we  should  be  putting 
upon  that  will  a  construction  which,  I  admit,  if  the  will 
had  been  in  that  form,  would  have  been  the  true  and  just 
construction.  I  never  can  lend  myself  to  a  measure  of 
this  kind,  to  the  process  of  altering  the  frame  of  a  will 
and  the  phraseology  of  a  will,  for  the  purpose  of 
framing,  as  it  were,  a  new  will,  in  order  to  put  a  con- 
struction upon  it  to  obviate  the  difficulties  arising  out  of 
the  law  against  perpetuities. 

There  is^  another  difficulty  in  this  case;  a  difficulty 
adverted  to  by  many  of  the  learned  Judges ; — if  you  can 
apply  such  a  process  in  this  case,  you  could  have  applied 
it  in  almost  every  case  where  there  was  a  decision  that 
the  estate  was  void  in  consequence  of  remoteness.  I  will 
take,  for  instance,  the  case  which  was  referred  to  by  many 
of  the  learned  Judges,  the  case  of  Jee  v.  Audley  (/)* 
What  was  the  case  ?  A  bequest  of  1000/.  to  the  children 
of  John  and  Elizabeth  Jet^  upon  Mary  HalVs  dying 
without  issue,  or  upon  failure  of  the  issue  of  Mary  HalL 


1846. 

Lord 
dungannon 

Smith. 

The  L'nd 
ChnnceUor*. 


(/)   1  Cox,  324. 
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1846.  At  the  time  of  the  testator's  death  there  were  four 
J]^l  daughters.  When  the  case  came  before  the  Master  of  the 
DuKGAN WON  Rolls,  Lord  Kenyan,  he  decided  that  that  beqoest  was  rad 
Smith.  on  this  ground,  that,  in  fact,  after  the  death  of  the 
testator,  another  daughter  might  be  bom,  it  would  be  fdd 
as  to  her,  and  therefore  void  as  to  the  whole  set.  Oo 
that  ground  the  principle  of  the  case  was  decided ;  and  the 
case  has  nerer  been  questioned  from  that  time  to  thb: 
but  apply  to  that  case  the  process  which  has  been  si^- 
gested  in  the  present  case  (and  it  would  equally  apply), 
and  see  what  the  effect  would  be  to  the  existing  daughten 
who  should  be  living  at  the  time  of  the  event  hap- 
pening; if  there  were  no  other  daughters  bom  in  the 
mean  time,  and  if  there  were  another  daughter  bom  in  the 
mean  time,  then  to  the  existing  daughters  and  thit 
daughter,  what  would  be  the  result  ?  As  far  as  relates  to 
the  last  disposition,  it  would  be  void :  as  far  as  relates  tt 
the  first  disposition,  it  would  be  perfectly  good.  And  the 
same  principle  would  apply  to  almost  every  case  in 
which  the  Court  has  decided  against  the  validity  of  a 
bequest  in  respect  of  its  remoteness.  What  would  be 
the  effect,  then,  of  introducing  a  new  principle  of  this 
kind  ?  It  would  break  down  all  the  decisions  upon  thb 
subject.  It  would  remove  all  those  landmarks  of  the 
law  which  have  been  now  for  some  time  considered  as 
firmly  established ;  and  I  protest,  therefore,  against  the 
doctrine  which  has  been  attempted,  for  the  first  time,  to 
be  introduced  into  this  case. 

Now,  baring  stated  why  I  think  the  only  ground  upoo 
which  this  case  is  rested  cannot  be  sustained,  I  shall  r^ 
fer  your  Lordships  to  one  or  two  of  the  cases ;  but  to  the 
great  mass  of  the  cases  it  is  quite  unnecessary  for  me  to 
refer,  because  they  are  cited  merely  for  the  purpose  of 
establishing  the  various  steps  in  the  argument  leading  tP 
a  conclusion  which  I  do  not  dispute,  and  therefore  it  is 
unnecessary  to  consider  the  cases.     But  there  were  two 
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cases  cited,  which  if  they  were  law,  would  support  the  \SA6, 
proposition,  I  mean  the  case  of  Thy  lor  v.  Biddall  {g),  and  ^]^ 
the  case  of  Trafford  v.  Traffhrd  (A).  Now, as  to  the  case  Dunoanmow 
of  Taylor  v.  Jiiddall,  I  need  only  repeat  what  has  been  Smith. 
stated  by  the  learned  Judges,  that  Taylor  v.  Biddall, 
was,  in  the  first  place,  decided  at  a  time  when  the  law  of 
executory  devises  was  not  fully  settled ;  and,  in  the  se  • 
cond  place,  no  objection  of  this  kind  was  made  when  the 
case  was  argued,  or  even  hinted  at.  And  in  addition  to 
this,  the  decision  in  Taylor  v.  Biddall  is  in  itself  at  vari- 
ance with  all  the  modern  authorities ;  it  has  no  effect  at 
least  in  supporting  the  case  of  the  appellant.  Trafford  v. 
Trafford  is  open  to  many  of  the  same  objections,  the  point 
was  never  argued ;  there  was  not  any  interest  in  the  parties 
to  argue  it.  The  heir  at  law  was  considered  as  the  son, 
and  after  the  observations  made  upon  that  case  by  Lord 
Eldon  (?),  no  person  can  with  any  propriety  think  that 
any  just  reliance  can  be  placed  upon  it.  And  in  fact  the 
learned  Baron,  whose  able  argument  I  have  considered 
over  and  over  again,  repudiated  those  two  cases,  and  did 
not  pretend  to  rest  upon  them  as  an  authority  in  favour 
of  the  conclusion  to  which  he  comes. 

This  brings  me  then  to  the  only  remaining  case  which 
I  think  it  is  necessary  to  consider,  that  is  the  case  of  /6- 
betson  v.  Ibbetson  (J).  That  does  not  seem  to  me  to  be 
in  any  material  fact  distinguishable  from  the  present  case. 
It  was  not  argued  on  any  different  ground.  In  the  first 
place  it  was  argued  most  ably  and  most  elaborately  before 
the  Vice  Chancellor  of  England^  a  Judge  eminently  con- 
versant with  this  branch  of  the  law.  That  learned  Judge 
took  time  to  consider  it,  and  pronounced  an  elaborate  judg- 
ment.   The  parties  were  not  satisfied  with  that  judgment. 


(g)   2  Mod.  289. 
(A)  3  Atk.  347. 
(0  12  Ves.  231-2. 


U)  10  Sim.  495;  5  Myl.  & 
C.  26. 
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1846.        and  they  applied  to  my  noble  and  learned  friend  Lord 
^]^         Colienham.    It  was  again  argued  before  that  noble  and 
DuMOANiioir  learned  Lord  T«y  fully,  and  very  ably,  and  very  elabo- 
Smitu.       rately ;  and  he  confirmed  the  decision  of  the  Vice  Chan- 
cellor of  JEngland^    It  was  not  appealed  to  this  House,  it 
is  true ;  the  parties  felt  perhaps  that  it  would  be  ineffectuti 
to  appeal.    They  felt  the  force  of  the  judgment  and  tbt 
force  of  the  reasons  upon  which  that  judgment  was  found- 
ed, and  though  it  is  not  absolutely  binding  upon  this 
House,  inasmuch  as  it  is  not  a  decision  of  the  last  Govt 
of  appeal ;  yet,  as  an  authority,  it  must  be  of  great  weigiit 
with  your  Lordships ;  and  when,  in  addition  to  that,  that 
really  is  no  case  to  stand  in  opposition  to  it,  I  am  quile 
sure  that  it  will  be  conclusive  with  respect  to  your  Loitl- 
ships'  decision  in  this  case. 

I  have  thought  it  right  not  to  enter  into  detail  in  thb 
case ;  for  the  reasons  of  the  learned  Judges  are  befat 
your  Lordships,  and  you  have  had  an  opportunity  of  ooii- 
sidering  all  the  details  of  the  case.  The  outline  I  hive 
presented  to  your  Lordships ;  the  ground  upon  which  1 
recommend  your  Lordships  to  affirm  the  judgment,  I 
have  stated ;  and  I  shall  conclude,  therefore,  by  proposiog 
to  your  Lordships  that  the  judgment  of  the  Court  bdov 
be  affirmed. 


Lord  Brougkam. — Taking  entirely  the  same  view  of 
this  case  with  my  noble  and  learned  friend,  I  have  on^ 
with  him  to  say  that  I  am  extremely  happy  that  the  case 
has  undergone  so  very  ample  a  discussion,  because  the 
matter  in  dispute  is  of  no  inconsiderable  amount ;  and  the 
points  of  law  raised  on  either  side  are  of  the  highest  pos- 
sible importance  to  the  law  of  real  property  in  thii 
country.  The  case  underwent  full  discussion  below,  aod 
it  underwent  a  still  more  ample  discussion  here.  The 
learned  Judges  were  consulted,  wc  have  had  an  unusually 
numerous  attendance  given,  eleven  of  those  learned  per- 
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sons  attended,  and  they  have  given  your  Lordships  elabo-         1846. 

rate  opinions,  after  taking  a  considerable  tim^  to  examine         j|]^ 

the  question,  make  up  their  minds,  reduce  their  opinions  Dungjinkok 

into  writing,  and  deliver  them  in  this  place;  andacir*       Smith. 

cumstance  has  further  occurred  to  give  us  the  fiiil  benefit 

of  their  patient  and  deliberate  consideration  of  the  whole      „  ^^f' 

-  ...  -      Bnmgham, 

case  ;  for  after  the  opinions  were  delivered,  the  learned 
Judges  have  corrected  those  opinions  for  the  press,  con- 
sequently I  have  a  right  to  say  that  we  have  the  unusually 
deliberate  and  corrected  opinions  of  the  learned  Judges 
to  a  degree  for  which  I  do  not  remember  any  precedent. 

Now,  my  Lords,  I  will  only  make  one  remark  upon  the 
opinions  of  the  two  learned  Judges  who-  differ  from  the 
others.  They  fully  admit  the  rule  of  law;  they  fully 
admit  that  for  remoteness  a  bequest  or  devise  is  void, 
if  it  shall  not  of  necessity  take  effect,  if  it  take  effect  at 
all,  within  the  period  of  a  life  or  lives  in  being  and 
twenty-one  years  aftewards,  which,  since  the  case  of 
Cadell  V.  Palmer  (Ar),  is  to  betaken  as  the  period  added  in 
gross  to  the  life  or  lives  in  being,  and  totally  independent 
of  the  accident  which  originally  gave  rise  to  the  rule  of 
law  from  The  Duke  of  Norfolk* s  Case  {I)  downwards.  The 
period  of  gestation  has  been  added,  but  that  is  only  in  the 
particular  event  of  g^statioil  happening ;  but  the  rule  ctf 
law  is  the  term  in  gross  of  twenty-one  years  after  the  life 
or  lives  in  being;  that  was  clearly  laid  down  by  your 
liordships  upon  my  recommendation,  after  hearing  the 
learned  Judges  in  the  case  of  Cadell  v.  P aimer ^  and 
it  is  quite  unnecessary  to  go  back  to  the  foundation  of  the 
law :  I  have  a  strong  opinion,  which  I  believe  is  joined 
in  by  the  profession  at  large,  that  it  arises  out  of  an  acci* 
dental  circumstance,  out  of  a  confusion,  I  may  say,  a 
misapprehension  in  confounding  together  the  nature  of 
the  estate  with  the  remedy  at  law  by  fine  and  recovery, 

{k)  1  Claik  &  Fin.  372.  (0  3  Cb.  Cas.  1 ;  2  Freeman,  72. 


this  exception.  He  says,  "  tbe  rule  is  ir 
when  it  is  said,  as  it  is  sometimeB  said,  to 
absolute  interest  given  by  the  limitaUon  at 
that  period;"  and  then  he  puts  a  case  U 
is  not  necessary  to  put  a  case  to  shoiv  tt 
that  understands  the  rule  ever  stated  it 
The  rule  is  not  that  it  must  of  necessity 
period,  but  either  that  it  never  shall  ves 
vest  within  the  period,  if  at  all.  Then  M 
and  Mr.  Justice  Patteson  are  co^^izant  c 
they  also  admit  another  matter,  which  is  ^ 
tbe  present  caee,  as  in  all  such  cases  of 
that  it  must  be  so  applied,  as  to  have  no  re 
dental  circumstances,  as  I  have  stated  in 
the  learned  Judges  below  have  done  me 
refer,  when  I  reversed  the  decision  of  th< 
Rolls,  who  had  dedded  the  case  in  the  i 
mean  the  case  of  ToUemache\.  the  Eat 
In  that  case  it  was  a  pure  accident,  and  < 
the  thing ;  it  must  be  of  the  necessity  of  tl 
rule  must  not  be  allowed  to  be  varied 
accident. 

Now,  it  is  very  well  for  you  to  lay 
as  Mr.  Baron  Parke  has  admitted  it  to  U 
is  very  well  to  get  rid  of  the  apparent  cc 
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because  the  doctrine  which  he  lets  in  upon  us,  expanding         1846. 
the  series,  has  been  most  justly  characterised  by  my  noble         j^^^ 
and  learned  friend  in  his  very  clear,  and  luminous,  and  con-    Dunoanmow 
vincing  argument  just  now  delivered  to  your  Lordships, 
as  one  which  would  completely  break  down  the  best 
established  rule  of  the  English  law  with  respect  to  re- 
moteness, which  there  is  not  the  least  doubt  upon.    If  I 
wanted  an  illustration  of  the  dangerous  effect,  I  would 
take  it  from  the  very  apt  illustration  propounded  by  my 
noble  and  learned  friend,  and  see  how  it  would  have 
worked  in  the  case  of  Jee  v.  Aiidley.    The  judgment  in 
that  case,  ever  since  it  has  been  delivered  at  the  Rolls,  has 
been  cited  with   uniform  and,   I   may  venture  to  say, 
universal  approbation,  and  really  it  is  as  much  established 
as  law,  though  it  never  perhaps  came  into  this  House,  as 
Shelley's  Case^  which  also  never  came  into  this  House. 
It  is  one  of  the  corner  stones  of  the  law,  nevertheless  ac- 
cording to  Mr.  Baron  Parke's  doctrine,  though  he  rejects 
Mr.  Napier's  very  able  argument,  upon  expanding  to  the 
series  generally,  he  seems  to  me  to  take  part  of  it  to  his 
aid,  and  to  make  it  the  foundation  of  his  judgment;  for  I 
can  see  no  other  ground  upon  which  he  rests  his  judg- 
ment. 

The  other  cases  I  only  refer  to,  I  need  not  deal  with 
them,  because  Mr.  Baron  Parke  and  Mr.  Justice  Patteson 
themselves  altogether  repudiate  Taylor  v.  Biddall  (I)  and 
Tr afford  v.  Tr afford  (m).  Lord  Eldon  has  given  a  most 
satisfactory  commentary  upon  Trafford  v.  Traffordy  and 
Taylor  v.  Biddall  was  decided  at  a  time  when  the  law  in 
respect  to  executory  devises  was  in  its  infancy,  and  had 
not  the  light  of  recent  discussions  and  decisions  cast  upon 
it.  Of  Trafford  v.  Trafford^  Lord  Eldon,  in  the  case  of 
Lady  Lincoln  v.  The  Duke  of  Newcastle  (n),  says,  ^^  a 
considerable  question  in  that  case  was  totally  overlooked," 

Vca.   218;    see    p. 


(/)  2  Mod.  289. 
(iw)  3  Aik  347. 


(It)  12 
2323. 
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184f^.        Noir  what  w^    that  considerable  question  2      Neither 

|]^l         more  or  less  than  this,  '*  whether  the  limitatioo,  taken 

DuNCANNON   altogether,  was  ^ot  wholly  too  remote?''    That  was  a 

Smjtu.       ^^^y  considerable  question,  and  my  Lord  Eldon  might 

well  call  it  such,  for  that  is  the  only  question  wherelqr 

Drlu^imn      ^^^  ^^®  touches  the  present.    That  is  the  very  applict- 

tion  of  the  present.      Therefore  as  rqpurds  TojfUnr  t. 

Buidail  and  Trafford  v.  Trufford,  we  have  to  pot  then 

out  of  view. 

I  do  not  perhaps  quite  go. along  with  Chief  Jnstia 
Tindai  in  holding  that  the  case  of  Procter  v.  The  Biikf 
of  Bath  and  Wells  (o)  is  in  principle  the  same  with  tk 
present,  perhaps  it  may  be  in  principle  the  samei  uH 
Tollemachev.  The  Earl  of  Coventry  {p)  might  be  said  to  be 
the  same  in  principle  with  the  present ;  but  that  is  a  littk 
too  remote  from  the  present  case,  because  the  pecqliaiitj 
which  touches  the  present  case  did  not  exist  in  tboie 
cases.  Therefore  I  do  not  rely  either  upon  the  one  or 
the  other.  But  still  I  must  say  that  the  doctrine  laid 
down  in  Procter  v.  The  Bishop  of  Bath  and  fFells,  ai 
far  as  it  goes,  much  supports  the  doctrine  upon  which  we 
are  proceeding  here.  The  doctrine  laid  down  in  the  case 
of  ToUemache  v.  The  Earl  of  Coventry  most  distioctif 
illustrates  and  throws  very  considerable  light  upon  tk 
present,  as  was  observed  by  the  Vice  Chancellor  of  Af- 
landy  before  whom  the  case  of  Ibbelson  v.  Ibbetson  cuat> 
That  case  has  a  most  material  bearing  upon  this  caae. 
I  do  not  see  how  it  is  possible  to  decide  this  case  for  tk 
appellant, — to  reverse  this  decree — and  at  the  same  time  la 
sustain  Ibbetson  v.  Ibbetson.  I  do  not  aee  how  yoo  oa 
sustain  the  case  of  ToUemache  v.  The  Earl  of  Coventry 
I  am  sure  I  cannot  sustain  the  case,  certainly  not  tkf 
doctrine  ;  but  as  to  Ibbetson  v.  Ibbetson^  I  do  not  desof 
a  shade  of  difference  between  the  two  cases.    The  Umita- 

(o)  2  H.  Blaeks.  358.  (;?)  2  Clark  &  Fin.  611. 
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tion  was  first  to  a  certain  series  of  heirs  of  real  state  in         1846. 
strict  settlement.     I  believe  there  was  a  settlement  as         i^^^^ 
well  as  a  devise,  and  I  think  the  rent  was  made  by  the   Dunoannon 
bequest  to  go  under  the  settlementi  and  it  was  in  strict 
settlement  to  go  to  a  certain  series  of  heirs,  a  bequest  of 
the  chattels  to  trustees  to  permit  the  different  persons 
to  take  the  rents  and  profits  as  they  should  successively 
come  in  esse,  and  come  in  possession  under  the  settle- 
ment, with  remainder  to  the  person  who  should  first  come 
to  the  age  of  twenty-one  years.     How  is  that  to  be  dis* 
tinguished  from  the  present  case  ?     Is  not  every  one  of 
the  arguments  of  Mr.  Baron  Parke  strictly  applicable  to 
that  case  ?     Because,,  according  to  this  bequest,  without  a 
suspension  of  the  estate,  the  trustees  are  directed  to  take 
the  rents  and  profits ;  and  »o  in  that  case  there  was  an 
authority  to  the.  trustees  to  take  the  rents  and  profits,  and 
then  the  question  was,  whether  the  devise  of  the  corpus 
to  the  tenant  in  tail,  when  he  should  attain  the  age  of 
twenty-one  years,  was  not  too  .remote. 

Now  as  my  noble  and  learned  friend  said,  it  is  quite  clear 
that  that  is  the  decision  of  two  learned  Judges  of  the  Coiurt 
of  Chancery.  It  was  never  appealed  to  this  House;  but 
then  it  was  not  questioned ;  and  it  was  not  a  trifling  case, 
which  would  not  be  unappealed  on  account  of  the  expense ; 
it  was  a  case  that  would  have  borne  an  appeal ;  the  property 
was  to  go  amongst  very  wealthy  persons,  so  that  if  there 
had  been  a  doubt  entertained  by  the  profession,  it  would 
have  been  appealed ;  and  I  will  answer  for  it,  though  I  do 
not  know  the  facts,  that^ot  few  opinions  were  taken  upon 
the  subject ;  and  if  all  the  counsel  in  that  case  were 
against  the  appeal,  it  was  the  result  of  all  their  deli- 
berations that  it  was  hopeless  to  appeal,  and  therefore 
there  was  no  appeal  against  my  noble  and  learned  friend's 
decision  and  that  of  the  Vice  Chancellor,  as  my  noble  and 
learned  friend  has  observed,  a  most  learned  lawyer  in  all 
respects,  but  in  no  one  department  of  the  law  more  to  be 


CASES  IN  THR  HOUSE  UP   LORDS. 

regarded  than  upon  the  law  of  real   property,  be 

hciiig  tlie  sou  of  a  most  eminent  conveyancer  in  hi: 
and  bred  under  him,  he  was  himself  a  conveyance 
SiiiTB.  therefore  moat  skilful  in  administering  the  law  i 
property.  That  decision,  therefore,  was  not  ap 
BrJu'^am  '^'"'""i  because  it  was  hopeless  to  appeal  from 
concur  in  the  observations  miule  by  my  noble  and  li 
friend  on  the  great  authority  of  that  case,  and  tl 
shall  be  reversing  that  case  beyond  any  doubt,  if  * 
verse  the  judgment  in  the  present  case. 

It  only  remains  fur  nie  to  say  one  word  upon  the 
nient  with  respect  to  the  rents  and  profits  and  the  c. 
It  ix  said  that  if  1  give  by  will  the  rents  and  prol 
my  estates  to  A.,  I  give  the  fee ;  I  give  the  corpus,  a 
doubts  that;  but  it  is  also  clear  that  I  may  give  tlie 
and  profits  in  such  a  way  aa  to  show  by  the  residue  ■ 
will  or  by  another  instrument — in  this  case  by  the  n 
of  the  will — I  did  mean  to  separate  the  rents  and  p 
from  the  corpus,  and  1  may  give  the  rents  and  prol 
one  and  the  corpus  to  another,  and  though  It  does  so 
pen  in  this  case  that  it  is  not  a  stranger  that  taki 
rents  and  profits,  but  the  person  who  takes  the  corpus 
is  an  accident,  and  that  comes  within  the  rule  that  baa 
HO  repeatedly  referred  to,  which  is  stated  in  Xhllemai 
The  Karl  of  Cuvtntry,  and  which  the  learned  Judgi 
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CASES  IN  THE  HOUSE  OF  LORDS.  635 

facie  J  draws  the  corpus  with  it.    But  on  the  other  hand^  it         1846. 
is  competent  to  a  testator  to  make  within  certain  limits  a         £^ 
temporary  severment  of  the  rents  and  profits  from  the   Dunqannon 
corpusy  and  to  enable  any  object  of  his  bounty  to  call  for       Smith. 
the  former,  though  he  may  not  be  entitled  to  the  latter, 
and  that  has  clearly  been  done  by  the  testator  in  the  pre-     nr,Z*jf„, 
sent  case.     He  has  in  effect  directed  his  trustees  to  retain 
the  corpus  in  their  own  hands,  until  some  person  answer- 
ing the  description  of  heir  male  of  the  body  of  B.  shall 
attain  the  age  of  twenty-one,  and  then,  and  not  till  then,  to 
assign  the  corpus  to  that  person."     I  refer  to  that  passage 
which  dispenses  with  the  necessity  of  my  going  into  the 
argument. 

There  are  cases  in  which  it  is  not  to  be  denied  that  the 
Judges  always  feel  that  there  is  a  hardship,  and  I  feel 
that  myself,  but  such  a  feeling,  though  it  may  be  very 
fit  to  enter  the  mind  when  you  have  made  up  your 
opinion,  and  after  pronouncing  your  judgment,  never 
ought  to  enter  the  mind  so  as  to  sway  you  in  arriving  at 
a  conclusion,  otherwise  there  would  be  an  end  of  all 
certainty  in  the  law,  and  its  administration  would  be 
merely  capricious.  But  it  was  said  in  the  argument,  that 
this  was  a  surprise,  that  they  were  astonished  at  their 
right  being  questioned;  I  say  that  is  not  quite  fair;  for  it  is 
not  at  all  true,  because  twenty-one  years  ago  Mr.  Bell's 
and  Mr.  Preston's  opinions  were  taken  upon  it;  therefore,* 
there  can  be  no  surprise.  It  was  not  by  the  present  Lord, 
but  by  his  immediate  predecessor,  that  these  opinions  were 
taken ;  there  was  a  difference  in  them,  but  still  a  most 
learned  conveyancer  was  against  the  argument  now  relied 
on.  That  difference  is  quite  immaterial  for  this  purpose.  It 
clearly  proves  that  there  is  no  surprise  in  the  case :  there 
may  be  a  hardship  ;  it  is  a  hardship,  the  being  obliged  to 
obey  the  rule  of  law,  which  all  subjects  are  bound  to  obey. 

I,  therefore,  agree  with  my  noble  and  learned  friend's 
proposition  to  dismiss  the  appeal. 

VOL.  xif.  2  c; 


e.% 
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1846.  Lord  Cottenham. — ^This  is  a  case  which,  I  think,  may 

l]^l         be  reduced  into  the  narrowest  possible  compass^  because 
poNOANNOM    there  is   no  dispute  as  to  the  rule   of  law.    The  two 
Smith.       learned  Judges  who  have  given  an  opinion  differing  from 
that  of   the  great  majority,  concurred  in  the  role,  aod 
the  sole  ground  on  which  they  differ  from  the  majocity 
of  their  brethren,  was  as  to  the  application  of  the  rule  to 
the  particular  case  put  before  them  for*  their  considera- 
tion.   Tliey  admit  that  if  the  case  of  Ibbetson  v.  Ihbti- 
souy  is  not  distinguishable  from  the  present,  the  rule  of 
law,  as  laid  down  in  Ibbetson  v.  Ibbetson^  was  correctly 
laid  down.  I  am  referring  now  to  the  two  learned  Judges 
who  differ  from  the  others.     Mr.  Baron  Parke  says,  "  it 
must  be  admitted  that  if  the  bequest  of  the  estate  itself 
and  of  the  profits  had  been  two  separate  bequests,  each 
in  a  separate  instrument,  unconnected  with  each  other^ 
each  of  them  must  have  been  bad.     In  like  manner,  sup- 
posing the  heir  male  were  not  a  minor  at  the  time  of  the 
testator's  deaths  the  direction  to  permit  the  heir  male  of 
the  body  for  the  time  being,  being  a  minor,  to  take  the 
profits  till  his  majority,  if  it  stood  alone,  would  be  void; 
because  it  would   be  perfectly  uncertain  at  the  death  of 
the  testator,  whether  any  heir  male  of  the  body  would 
answer  the  description  of  minor  within  the  limits.'*   Then 
Mr.  Baron  Parke  again  at  the  conclusion  of  the  opinioQ 
which  he  delivered,  speaking  of  the  case  of  Ibbetson  t. 
IbbetsoHj  says,  ^^  there  is  no  proposition  of  law  which 
they  lay  down  (speaking  of  those  who  decided  the  case  of 
Ibbetson  v.  Ibbetson) j  with  which  I  do  not  concur." 

Mr.  Justice  Patteson  says,  "  If,  indeed,  the  first  person 
who  would  take  by  descent  as  heir  male  of  the  body 
of  the  grandson,  had  died  under  twenty-one,  the  tes- 
tator's ulterior  intentions  must  be  defeated,  because  they 
are  contrary  to  the  rule  of  law."  And,  speaking  of  Ibbettt^ 
v.  Ibbetson^  he  says, "  the  judgment  of  the  Lord  CAancethr 
begins  by  saying,  that  the  bequest  to  the  first  tenant  ib 
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tail  in  possession,  who  should  attain  twenty-one,  is  clearly         \B4G, 

too  remote,  and  doubtless  it  would  be  so,  and  so  would         j^^ 

the  bequest  here,  to  convey  to  the  first  heir  male  of  the    Dukoannon 

p. 
body  of  the  grandson  who  should  attain  twenty-one,  be        Smith. 

too  remote  if  it  stood  alone."  'I'hen  the  question  is,  does, 
or  does  it  not  stand  alone  ? — stand  alone,  I  mean,  as  contra- 
distinguished from  an  estate  given  to  a  person  who  should, 
as  tliis  individual  did,  answer  the  description  of  the  heir 
male  of  the  tenant  for  life  j  the  gift  is  to  permit  such 
person  who,  for  the  time  behig,  should  take  by  descent  as 
iieir  male  of  the  body  of  B.^  the  grandson,  to  take  the 
profits  thereof  until  some  such  person  shall  attain  the  age 
of  twenty- one  years,  and  then  to  convey  the  same  to  such 
person  so  attaining  the  age  of  twenty-one  years.  Now 
it  so  happened  that  at  the  death  of  the  first  taker,  the  tenant 
for  life,  an  individual  answering  the  description  of  the 
will,  had  attained  the  age  of  twenty-one  years,  but  that  is 
a  mere  accident ;  you  would  be  deciding,  not  according  to 
the  rule  of  law,  which  says  that  it  shall  be  void,  if  it  may 
not  happen  within  the  period  of  twenty-one  years  j  but 
you  are  making  it  a  good  bequest,  because  it  did  by  acci- 
dent happen  within  the  period  of  twenty-one  years.  Was 
it  not  very  possible,  in  fact,  more  than  probable  (but  it  is 
quite  sufficient,  if  it  was  possible),  that  at  the  time  of  the 
death  of  the  grandson,  the  person  next  answering  the 
description  of  the  will,  being  heir  male  of  the  body  of  the 
grandson,  might  have  been  a  minor,  then  he  would  have 
the  rents  and  profits  during  his  minority ;  but  was  it  cer- 
tain that  he  would  ever  have  the  estate  ?  If  he  had  died 
under  twenty- one  he  would  never  have  had  the  estate, 
because  that  is  the  qualification  which  is  necessary  to 
enable  him  to  answer  the  description  of  the  person  taking 
the  estate.  He  might  have  died  under  twenty-one,  and 
he  would  be  a  person  answering  the  description  of  heir 
male  of  the  body  :  and  no  such  person  might  have  an- 
swered the  description  of  attaining  twenty-one.    That  is 

2u  2 
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1816.        the  exact  principle  of  all  the  cases,  and  the  erent  was 

r2j!^j         within  the  description  of  the  testator.     The  event  might 

DuNOANNoic    not  have  happened  within  twenty-one  years ;  and  if  that 

might  not  have  happened  within  twenty  one  years,  it  is 
not  to  be  said  that  the  devise  is  a  good  devise  because  it 
has  by  chance  happened.  Admitting  the  principle  to  be 
perfectly  settled,  as  those  two  learned  Judges  admitted  it  to 
be  setdedi  in  Ibbetson  v.  Ibbetsou^  and  many  other  cases, 
about  which  there  can  be  no  doubt  or  controversy,  the 
facts  of  this  case  bring  it  within  precisely  the  same  rule, 
llie  estate  has  failed,  because  it  might  not  have  happened 
within  twenty-one  years,  although  by  accident  it  did 
happen  within  that  time. 


Lord  Campbell. — Agreeing  entirely  with  my  noble  and 
learned  friends  yvho  have  so  fully  discussed  this  case,  I 
shall  occupy  but  a  very  few  moments  of  your  Lordships' 
time.  I  never  cume  to  a  conclusion  since  it  has  been  nir 
duty  to  act  as  a  Judge  more  satisfactorily  than  1  do  upon 
this  occasion. 

The  case  was  most  ably  argued  for  the  appellant.  It 
has  been  deliberately  considered  by  the  learned  Judges, 
and  I  cannot  complain  of  the  time  they  have  taken  to  cou- 
sider,  because  it  is  clear  that  all  of  them  have  bestowed 
great  pains  upon  it,  and  they  have  favoured  your  Lordships 
with  most  admirably  written  judgments.  I  refer  to  the 
Judges  in  the  minority  as  well  as  the  nine  Judges  forminir 
the  majority,  and  I  do  not  at  all  complain  of  their  rerising 
their  opinions  in  print,  because  my  noble  and  leanied 
friends,  as  well  as  myself,  know,  that  when  any  thing  is  to 
be  printed,  it  is  very  essential  it  should  be  revised. 

I  acknowledge  that  this  is  an  open  question,  nothing 
has  occurred  before  this  by  which  we  are  bound  ;  we  have 
the  opinion  of  that  most  learned  Judge  the  present  Lord 
Chancellor  of  Ireland^  who  certainly  at  the  time  had  not 
the  case  argued  deliberately  before  him,  but  being  quite 
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Lord 


familiar  with  the  law  of  real  property,  he  gave  a  very         1846. 
strong  opinion  upon  the  point.     But  still  we  are  not  bound         l^^^ 
by  that  opinion,  any  more  than  we  should  be  in  any  case   Dunoannow 
in  which  there  had  been  an  appeal  from  a  decision  of  Sir        Smith. 
A/ichael  O' Loughliuy  the  Master  of  the  Rolls  to  the  Lord 
Chancellor  of  Irelaudy  which  decision  his  Lordship  had 
affirmed. 

Again^  we  have  the  case  of  Ibbetson  v.  Ibbetson^  allowed 
to  be  on  all  hands  identical  with  the  present.  There  has 
been  no  attempt  so  far  made,  nor  is  there  any  attempt 
made  by  the  learned  Judges,  to  distinguish  the  two  cases. 
That  case  certainly  was  decided  in  the  first  instance  by  a 
very  learned  Judge  on  the  law  of  real  property,  the  Vice 
Chancellor  of  England.  There  is  no  doubt  that  his  opi- 
nion deserves  very  great  consideration  on  all  points,  par- 
ticularly with  reference  to  this  subject,  with  which  he  has 
been  familiar  for  many  years,  and  his  decision  was  affirmed 
by  my  noble  and  learned  friend.  Lord  Cotienham  ;  but  still 
there  is  no  case  which  has  come  before  this  House  in  which 
the  exact  point  has  arisen  ;  and  although  we  ought  to  pay 
very  great  respect  to  the  decisions  of  the  Court  below, 
upon  which  property  must  depend,  after  the  cases  have 
been  decided  and  the  decisions  acquiesced  in,  yet  we  are 
not  absolutely  bound  by  them. 

But  setting  aside  all  that  was  said  by  the  Lord  Chan* 
cellor  of  Irelandy  and  all  that  was  said  by  the  Vice  Chan- 
cellor of  Englandj  and  by  my  noble  and  learned  friend 
the  Lord  Chancellor  of  Great  Britain  at  the  time  the 
case  of  Ibbetson  v.  Ibbetson  came  before  them,  after  having 
bestowed  great  pains  upon  the  subject,  and  considered 
with  great  anxiety  all  the  arguments,  and  having  delibe- 
rately read  over  and  over  again  the  opinions  of  the  learned 
Judges,  I  entertain  not  the  slightest  doubt  upon  it.  The 
rule  that  a  bequest  of  property  must  vest,  if  at  all,  within  a 
life  or  lives  in  being  and  twenty-one  years  afterwards,  and 
the  period  of  gosUition,  which  is  now,  as  my  noble-  and 
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1846.         learned  friend  has  said,  considered  a   term  in  gross,  is 

"TTa         fcilly  admitted,  and  I  remember  that  when  Mr.  Napier^  who 

DuNOANNox  argued  this  case  very  learnedly,  propounded  that  rule, 

Sm»th.        ^^^^  there  might  be  no  doubt  about  it  I  asked  him  *'  Do 

you  say  mustj  or  may  f "  and  he  said  as  he  was  bound  to 

C ^LH  *^y»  ^^^  ^^®  great  learning  and  high  character,  ** mmt*' 
That  being  so,  it  is  quite  clear  that  if  this  had  been  merely 
a  bequest  of  the  corpus^  it  would  have  been  within  the 
rule,  for  this  is  not  a  bequest  to  an  individual,  but  to  a 
person  who  should  answer  the  description  of  being  heir 
male  of  the  body  of  the  grandson  and  who  should  reach 
the  age  of  twenty-one  years  ;  and  until  this  heir  male  of 
the  body  of  the  grandson  reached  twenty-one  years,  the 
corpus  does  not  vest.  Then  it  depends  entirely  upon  there 
being  a  bequest  of  the  rents  and  profits  to  a  person  who 
should  answer  the  description.  Now  with  my  noble  aod 
learned  friends  who  have  preceded  me,  I  am  clearly  of 
opinion  that  the  corpus  and  the  rents  and  profits  are  en- 
tirely separated;  and  that  we  are  to  consider  this  wiU 
precisely  in  the  same  manner  as  if  the  rents  and  profits 
had  been  granted  to  a  stranger.  That  being  so,  it  seems 
to  me  quite  clear  that  this  bequest  is  bad  from  remoteness. 

1  wish  to  speak  with  the  respect  I  feel  for  the  two 
learned  Judges  who  have  delivered  contrary  opinions ;  bat 
I  must  say,  that  if  we  were  to  follow  their  advice,  I  know 
not  what  rule  the  House  would  lay  down.  I  have  been 
turning  in  my  mind,  what  I  should  put  in  the  marginal 
note  as  the  point  of  law  which  this  House  would  decide,  if 
we  were  to  reverse  this  decree,  and  I  suppose  it  would  be 
this, — that  you  must  decide  by  the  event.  But  really  I 
think  we  should  be  upsetting  all  the  decisions ;  upsettiif 
the  rule  by  which  the  real  property  of  this  country  has  beea 
hitherto  regulated,  and  laying  down  an  entirely  new  rule. 

Therefore,  without  hesitation,  I  concur  in  the  motion  of 
my  noble  and  learned  friend,  that  this  judgment  be  a£Srmed« 

The  order  appealed  from  was  affirmed,  with  costs. 
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The  Governor  and  Assistants  of  "|     ,         ^.  ^         ' 

rpi_    ,  o  >Plainhff$  in  error.  1845-: 

fhe  Irish  bociETY  -         -        -  J  *'  july  1^5^ 

1846*:  ' 

The  Honorable  and  Right  Reverend  ^  W«y  1^.  26 ; 

«  .  w^  ^  \  ^  ^      .         .  June  22, 23; 

Richard  Lord  Bishop  of  Der-  \Defendant  xn  error.       jniy  7. 
RY  and  Raphob        -        -         -  J  ^"^ 

In  a  quare  impedit,  where  the  Bishop  of  Derry  claimed  the  right  of  Q^mimpedil, 
patronage  of  a  living  in  the  county  of  Londonderry,  which  was      ^^  ^^^* 
within  the  diocese  of  Derry,  a  surrender  made  by  a  former 
Bishop  to  the  Crown,  of  all  the  livings  in  that  county,  was 
tendered  in  evidence.     This  surrender  was  coupled  with  a 
grant  by  the  Crown,  dated  two  days  afterwards,  of  the  livings    - 
which  had  been  so  surrendered.    Taken  together,  these  docu- 
ments were  held  to  be  admissible  in  evidence ;  and  as  the  grant 
recited  that  all  the  livings  in  the  county  had  anciently  be- 
longed  to  the  see,   such  evidence  was,  for  the  purpose  of 
proving  the  title  of  the  Bishop,  received  as  an  admission  by  the 
Crown  of  that  fact. 

The  value  of  such  evidence  was  still  open  to  dispute. 

Before  the  date  of  the  grant,  the  Crown  had  entered  into  articles^ 
of  agreement  with  persons  now  represented  by  the  Governor 
and  Assistants  of  the  Irish  Society,  to  grant  to  them  the  livings 
in  the  county  of  which  the  living  in  question  was  named  as  one. 

Held,  that  this  agreement  did  not  prevent  the  grant  from  being 
receivable  in  evidence,  however  its  value  might  be  thereby 
affected. 

Two  letters  from  the  Crown  to  two  successive  Bishops  of  Derry, 
directing  them  to  perform  the  covenants  and  directions  con- 
tained in  the  grant,  were  tendered  in  evidence  as  recognitions 
by  the  Crown  of  its  previous  grant. 

Held,  that  they  were  admissible  for  this  purpose. 

Entries  in  the  books  kept  at  the  First  Fruits'  Office  are  admissible 
to  shew  the  fact  of  a  collation  to  a  living  made  by  the  Bishop 
at  a  particular  time. 

Returns  made  by  the  bishop,  in  obedience  to  writs  from  the  Ex- 
chequer, requiring  him  to  state  the  vacancies  of  and  presenta- 
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1845.  ^0118  and  collations  to  the  livings  in  his  diocese,  are  adminiUe 

^-^^  in  evidence  as  statements  made  hy  a  public  officer  in  the  di>- 

The  Irish  ,            -         i^i*    j  «_ 

Society  ^^g«  ®^  *  ^^^^^  ^"^• 

9.  Though  such  returns  may  contain  statements  of  a  kind  unusQil 

Tbp^Bisliop  of       j^  g^p^  documents,  which  statements  were  in  favour  of  tKe 

right  of  the  bishop  who  made  them,  thej  are  nevertheless  sd- 
missible,  provided  that  the  statements  are  within  the  scope  of 
the  enquiry  in  the  writ. 

An  original  collation  from  the  registry  of  the  bishopric,  and  ap- 
pearing on  the  face  of  it  to  be  plena  Jure,  is  admissible  to  ihev 
that  the  right  claimed  has  in  fact  been  exercised. 

An  objection  was  taken  that  certain  documents  tendered  in  eri- 
dence  were  not  admissible  for  a  particular  purpose,  'ilie 
Court  decided  that  they  were  admissible.  An  exception  was 
taken  to  this  decision. 

Held,  that  if  the  documents  were  admissible  on  any  ground,  tiie 
exception  could  not  be  sustained. 

In  such  a  case  a  Court  of  Error  can  only  look  at  the  record,  tod 
decide  upon  the  propriety  of  the  ruling,  as  therein  stated. 


rn 


Jims  was   an  action  of  quare  impedit^  brought  bytlic 
plaintiffs  in  the  Court  of  Common   Pleas   in  Ireland,\» 
recover  the  advowson  of  the  church  of  Camus  in  the  city 
and  county  of  LfOndonderry  in  Ireland.     The  declaratioo 
contained  eight  counts ;  to  each  of  those  counts  several 
pleas  were  pleaded  by  the  defendant  the  Bishop  of  Berry; 
on  those  pleas  respectively  issue  was  joined  by  the  plain- 
tiffs.   The  action  was  tried  at  bar,  in  the  Court  of  Conimon 
Pleas,  by  a  jury  of  the  city  and  county  of  Londonderji 
when  a  verdict  was  found  for  the  defendant.     In  tbf 
course  of  the  trial,  several  documents  were  produced  and 
read  in  evidence  by  the  defendant's  counsel,  to  the  admis- 
sion of  which  the  plaintiff's  counsel  objected,  and  upufl 
the  Court  receiving  them,  tendered  a  bill  of  exceptions. 
This  bill  of  exceptions  having  been  signed  by  the  Judges? 
the  record  was  removed   into   the  Court  of  Excbequff 
Chamber;  and  on  the  2 1st  of  Jfmly  1842,  the  judgmenl 
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of  that  Court  (nine  Judges  being  present,  the  Lord  Chief         \^q^ 
Justice  Pennefeather  declining  to  take  any  part  from  bis         ^~r^ 
having  been  the  leading   counsel  of  the  plaintiffs,  and       Sociery 
Barons  Foster  and  Lefroy  being  absent)  was  delivered  by  rn.    uf*i,„   ^r 
the  Lord  Chief  Justice   of  the   Common    Pleas,   affirm-       JDkkry. 
ing  in  general  terms  the  reception  of  the  said  evidence. 
To  reverse  this  judgment  the  present  writ  of  error  was 
brought. 

The  plaintiffs  in  this  case  were  incorporated  by  King 
Jmnes  I.,  by  the  name  of  "  The  Governor  and  Assistants, 
London^  of  the  new  plantation  in  Ulster ,  within  the  realm 
of  Ireland^'  {a) 

In  the  year  1608,  the  greatest  part  of  six  counties  in  the 
province  of  Ulster ^  had,  upon  the  attainder  of  the  Roman 
Catholics  involved  in  the  then  recent  rebellion,  been 
escheated  to  King  James  I.,  in  right  of  his  Crown ;  and 
about  that  year  the  King,  with  the  advice  of  his  Privy 
Council,  became  desirous  of  planting  a  settlement  or 
colony  of  his  Protestant  subjects  on  the  escheated  lands. 
Witli  that  view,  his  Majesty  proposed  to  make  grants  of 
portions  of  the  escheated  lands  to  such  of  his  Protestant 
subjects  as  might  be  willing  to  undertake  the  planting  and 
settling  them,  upon  certain  terms  and  conditions. 

The  citizens  of  London^  among  others,  accordingly 
advanced  large  sums  of  money  for  the  above  purpose,  and 
received  letters  patent,  incorporating  them  by  the  name 
before-mentioned,  and  granting  them  very  extensive  tracts 
of  land,  and  al^o  various  adrowsons,  of  which  the  plain- 
tiffs contend,  that  Camns,  the  living  in  question,  is  one. 

The  course  of  evidence  at  the  trial  was  as  follows: — 
The  plaintiffs  to  maintain  and  prove  their  right  to  the 
advovvson  of  the  church  of  CamnSy  as  derived  by  them 
through  the  Crown,  gave  in  evidence  the  following  docu- 

(a)  For  a  full  statement  of  the  circumstances  relating  to  the 
incori>onition  of  the  Irish  Society,  see  the  case  of  The  Skinners' 
Company  v.  The  Irish  Society,  ante,  p.  425. 


the  King  granted  and  confirmed  to  his  sai 
heirs,  the  citice  of  Dublin  and  L/imerick^  a 
eessions  which  had  been  excepted  out  of  ti 
grant :  Thirdly,  letters  patent  from  Print 
Lord  ffaltcr  de  Burgo,  whereby  the  I 
and  confirmed  Xa  Lord  Walter  and  his  heir 
of  Ulster  in  Ireland,  except  as  therein  is  ei 
the  plaintifTd  further  proved,  that  Lord  fVi 
having  died,  he  was  Hiicceeded  in  bis  est 
perties  by  his  eldest  Eon  Richard  de  Bm 
the  death  of  his  father,  became  Earl  of  Ulsle 
Fourthly,  the  record  of  a  judgment  in 
had  in  the  Court  of  Common  Pleas  in  / 
twenty-seventh  Edward  I.,  in  which  the 
Ulster  was  plaintiff,  and  Gal/ridus,  then  Bii 
was  defendant ;  whereby  the  Earl  recovered 
of  Drumcose,  in  the  said  diocese  of  Oerr 
judgment  in  another  suit  of  quart  impedi 
year,  and  between  tbe  same  parties,  wherebi 
adjudged  to  be  entitled  to  present  a  fit  and 
as  clerk  to  the  church  of  Camus,  in  the  dioc 
Fifthly,  a  writ  of  levari  facias,  directed 
therein  mentioned,  in  the  twenty- seventh  £ 
the  return  of  the  sheriff  thereto,  by  which  v 
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4in  act  passed  in  the  tenth  year  of  the  reign  of  King  Henry         1846. 

VII.,  enacting  {inter  alia)  that  the  said  King  should  present     jh^TRisH 

to  the  advowsons  which  formerly  belonged  to  the  Earls  of      Socibty 

UtsteVy  and  as  being  then  annexed  to  the  Crown.     The  ^jj^  Bishop  of 

plaintiffs  further  gave  in  evidence  a  certain  commission,       Derrt. 

\ '   bearing  date  the  21  st  day  of  July,  1609,  issued  by  King 

y    James  I.,  and  enrolled  in  the  Court  of  Chancery  in  /re- 

\.    tand.    This  commission  appears  to  have  been  directed, 

\    among  others,   to   George,   then  Bishop  of  Derry,  ap- 

\    pointing  those   persons  commissioners,  with  full  power 

^!   and  authority  to  inquire   and   determine  what  heredita- 

fli  ments   of    various    kinds,   including    advowsons   in   the 

I*  several   counties   of  Armagh^   Coleraine  (now  London^ 

rl  derry),   Tyrone^  Donegal,  Fermanagh,  or  Cavan,  be- 

B  longed  to   the   Crown.     The   plaintiffs   further   gave  in 

w,  evidence  certain  articles  of  instruction  annexed  to  this  com- 

f^  mission,  and  enrolled  in  the  Court  of  Chancery,  in  Ireland. 

t        The  plaintiffs  further  gave  in  evidence  from  the  Rolls  of 

I .  Chancery,  in  Ireland,  a  certain  inquisition  taken  under  the 

f.    authority  of  the  commission  above-mentioned  at  Lyma^ 

vaddy,  in  the  county  of  Coleraine,  on  the  30th  day  of 

uiugtAst,  1609.   By  this  inquisition,  which  appears  to  have 

been  signed  by  George,  then  Bishop  of  Derry,  it  is  found 

•mong  other  things,  that  there  was  in  the  said  county  of 

Coleraine,    (now   Londonderry),   the   parish   of  Camus, 

\  ."Wherein  were  both  a  parson  and  vicar,  and  it  is  thereby 

^^8o  expressly  found  that  all  presentations,  rights  of  pa- 

^i^i^nage,  and  advowsons  of  churches  within  the  said  county 

''*^*^  Coleraine,  did  then  of  right  belong  and  appertain  to  the 

^King's  Majesty,  in  right  of  his  Imperial  Crown ;  but  th^t 

■  "^^  fiishop  of  Derry  might  and  did,  until  the  statute  of  the 

•Eleventh  of  Elizabeth  therein  referred  to,  place  a  clerk  in 

;^^y    parsonage  or  vicarage,   being  void,  until  the  King 

^tlfc^j.  presented    or  bestowed   the  advowson  upon  the 

^liop  or  some  other  person. 

4^1ie   plaintiffs    further    gave  in   evidence   articles   of 


other  part,  coucemiiig  a  plantation  in  part  i 
of  Ulster.  By  the  ninth  clause  of  the  i 
Agreed  that  the  City  of  London  should  have 
of  all  the  churches,  as  well  within  the  Cit 
and  town  of  CoUraiiie,  as  in  all  lands  to  be 
them.  Tlie  plainUffs  further  frave  in  erideu 
theKing,alao  enrolled  in  the  Court  ofChanc 
dated  4th  February,  1609,  addressed  from 
Whitehall,  to  Sir  Arthur  Chichester,  then  I 
Ireland,  announcing  that  the  work  of  th 
Ulster,  undertaken  by  the  City  of  I^ondo 
lost  resolved  on,  and  that  articles  of  agreec 
absulntely  concluded  hetween  his  iMajest] 
City ;  and  letters  patent  of  James  \.,  datei 
1013,  which  appeared  to  be  enrolled  in  J 
which  the  undertakers  were  incorporated 
name  letters  patent  the  adrowsons,  donai 
posals  and  rights  of  patronage  of  all  and  sinj 
vicarages,  and  chapels,  of  and  in  the  said  c 
derry,  and  of  all  and  singular  churches, 
chapels  of  and  in  the  village  or  town  of  Col 
the  advowsons,  donations,  free  disposals  an 
tronage  of  all  and  singular  the  rectories  s 
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!  Ill  the  county  of  Coleraine^  and  also  of  the  rectory  and         184f». 
J  church  oi  Faughenvnle^  in  the  barony  of  Amiag/ity  in  the     ^^'i^^,  imgji 
!  said  county,  were  all  expressly  given  and  granted  to  the      iiocucTT 
Governor  and  Assistants  and  their  successors  ;   To  have,  j\^^  Bialiop  of 
hold,  and  enjoy  the  same,  and  all  and  singular  other  the       Dan  by. 
premises  by  the  said  letters  patent  granted  or  mentioned 
to  be  granted,  with  the  rights,  members  and  appurtenances, 
to  the  Governor  and  Assistants  and  their  successors,  to  their 
sole  and  proper  use  and  behoof  for  ever.    The  plaintiffs 
also  proved  a  presentation  by  the  King  upon   lapse   of 
y/lexartder  Spicery  clerk,  to  the  rectory  of  CamuSy  within 
the  diocese  of  Derry,  and  that  Spicer  was  duly  instituted 
to  the  living.     The  plaintiffs  also  gave  in  evidence  an  en- 
try contained  in  a  book  kept  as  of  record  in  the  First  Fruits' 
OflSce  in  Ireland^  from  which  it  appeared  by  the  certificate 
cAJohiiy  then  Bishop  of  Derryy  that  one  Thomas  P'esey 
was  in  the  year  1634  admitted  to  the  said   rectory  of 
CamiiSy  in  the  county  of  Londonderry.    And  an  entry  in 
another  book  kept  as  of  record  in  the  First  Fruits'  OflSce 
in  Irelandy  from  which  it  appeared  by  the  certificate  of 
Robert y  then  Bishop  o{  Derry,  dated  '28th  October^  16/'-, 
that  one  Jonathan  EdwardSy  was  instituted  and  inducted 
to  the  rectory  of  CamtiSy  on  the  Ist  Muy^  \&J2.  The  value 
of  the  living  was  proved  to  be  about  8o0/.  a  yean 

The  counsel  for  the  defendant,  to  support  his  case,  ten- 
dered in  evidence  several  documents,  all  of  which  were 
objected  to  by  the  plaintiflfs,  but  were  received  in  evidence, 
and  their  admission  formed  the  twelve  heads  of  the  Cill  of 
exceptions.  The  first  was  a  document  dated  the  ist  Au 
gusty  1610,  the  original  of  which  had  been  enrolled  in 
Knglandy  but  not  in  Ireland^  and  had  not  been  con- 
firmed by  the  Dean  and  Chapter  of  Derry.  This  was 
produced  for  the  purpose  of  showing  an  admission  on  the 
part  of  King  James  I.,  that  the  advowson  of  the  church 
of  Camus  did  anciently  belong  to  the  Bishopric  of  Dcrry. 
It  purported  to  be  a  surrender  by  Geroge  Montgomery^ 
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1846.         then  Bishop  oiDerry,  Raphoe  and  Clogher,  into  the  hands 

The  Irish      of  */ames  I.,  o{  several  hereditaments  therein  meotioued, 

SoriBTY       and  amongst  others  of  the  rectory  and  parsonage  of  the 

Vm 

The  Bishop  of  ^^^H/y  formerly  appropriate  to  that  see  for  the  mainten- 
uEnur.       jj„^^  Qf  j^jg  table;  and  also  of  all  parsonages,  vicarages, 

impropriations,  advowsons,  patronages,  nominations,  pre- 
sentations of  churches,  chapels  or  parishes,  as  well  within 
the  diocese  of  Derry  and  county  of  Coleraine^  as  within 
nil  other  counties  and  baronies  within  the  several  dioceses 
of  Derry y  liaphoe,  and  Ctogher,  in  the  realm  of  IreUmi^ 
(except  in  the  county  of  Monaghan),  which  did  belong  or 
appertain,  or  were  parcel  or  part  of  the  said  Bishoprics  or 
any  of  them,  or  whereto,  he  the  said  George^  had  or  ou^ 
to  have  any  right  of  presentation. 

The  second  was  a  document  which  had  also  been  enrolled 
in  England^  but  not  in  Ireland^  dated  3rd  August^  1610, 
which  was  offered,  not  for  the  purpose  of  proving  title  ia 
the  defendant,  but  for  that  of  proving  an  aduiissioD  on 
the  part  of  King  James  I.,  that  the  advowson  of  the 
church  of  Camus  anciently  belonged  to  the  Bishopric  of 
Derry.  This  document  purported  to  be  a  grant  from  the 
king  to  George  Montgomery^  then  bishop  of  Derrify  and  his 
successors  for  ever,  of  a  great  variety  of  lands,  tenemeats, 
and  hereditaments  therein  particularly  mentioned  and 
described  ;  and  a  grant  also  of  the  advowsons,  donations, 
free  disposals,  and  rights  of  patronage,  of  all  and  singular 
the  rectories,  churches,  vicarages,  chapels,  and  other 
ecclesiastical  benefices  whatsoever  to  the  premises  therein 
before  granted,  or  to  any  part  or  parcel  thereof  beloDgiogr 
appertaining,  appendant,  or  incumbent^  and  to  the  same 
Bishopric  of  right  belonging  and  appertaining,  and  to 
whicli  the  Bishops  of  Derry  and  their  successors  wei« 
accustomed  to  present  or  collate,  as  by  the  survey  thereof 
then  lately  taken  in  Ireland^  and  under  the  Great  Seal  rf 
Ireland^  then  lately  exemplified  at  Dublin^  the  264 
January    1609,  appeared.      The   survey   itself  was  Do* 
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given  in  evidence^    Out  of  this  grant,  were  excepted  nine         1^46. 
advowsons  out  of  the  number  of  fifteen  advowsons  within     j^q  Jrish. 
the  county  of  Coleraine^  which,  it  was  stated  in  the  grant,      Souikty 
were  by  the  mutual  consent  of  the  then  late  bishop  of  The  Bishop  of 
Derry  and  citizens  of  London^  to  be  transferred  from  fiRR^- 

the  said  Bishop  of  Derry  and  bis  successors  to  the  said 
citizens ;  and  in  the  said  document  it  was  further  stated, 
that  the  said  George  Montgomery ^  then  Bishop  of  Derry ^ 
did  thereby  for  himself  and  his  successors,  covenant  with 
the  said  King  JameSj  his  heirs,  &c.,  that  he  the  Bishop  of 
Derry i  with  the  consent  of  the  chapter  of  the  said  bishop, 
should  make  and  execute  such  assurances,  acts,  things,  and 
devises  as  should  in  that  behalf  be  required  concerning  the 
conveyance  and  assurance  of  the  advowsons,  and  other 
the  premises,  in  the  said  presents  excepted,  to  the  said  King, 
his  heirs  or  successors,  or  any  other  persons,  bodies  politic 
and  corporate,  according  to  the  appointment  and  requisition 
of  the  said  King,  or  the  deputy  and  others  of  the  Privy 
Council  of  Ireland f  as  therein  to  be  done  in  that  behalf ; 
and  it  was  recited,  that  the  King  had  been  infornied  that 
there  were  in  the  county  of  Coleraine,  and  within  the  said 
diocese  of  Derry  fifteen  advowsons  of  churches,  rectories, 
and  other  ecclesiastical  benefices,  anciently  belonging  to 
the  bishopric  of  Derry ^  and  that  by  mutual  consent  and 
agreement  between  George  Montgomery^  then  Bishop  of 
Derry y  and  certain  citizens  of  London,  who  lately  under- 
took the  planting  and  inhabiting  of  certain  lands  in  the 
province  of  Ulster  in  Ireland,  it  was  then  lately  concluded 
and  agreed  upon,  that  the  then  Bishop  of  Derry,  and  his 
successors,  should  have  only  six  advowsons  of  the  fifteen 
advowsons  ;  and  the  document  purported  to  point  out  and 
direct  the  manner  in  which  the  said  fifteen  advowsons 
were  to  be  chosen  by  and  divided  between  the  Bishop  and 
the  citizens  respectively,  so  as  to  give  six  to  the  Bishop, 
and  the  other  nine  to  the  citizens  for  ever. 

The  third  document  was  a  copy,   duly  attested  and 
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18-16.         compared,   of    a   certain   instrument   enrolled  frtmi  the 
THcTrish      If^olls  Office  of  the  Court  of  Chancery  in  Ireland^  dated 
SociETT       11th    August^    1610.      This    instrument    purported  to 
The  Bishop  of  ^^   ^"   appointment  by  King  James   I.,   of  one  BruUe 
Dkrr?.       Babhtgifmy  D.D  ,  to  the  bishopric   of  Oerryy  then  va- 
cant by  the  resignation  of  George  Montgomery^  and  ginn^ 
him   the   mesne   profits  appertaining   to    the    bishopric, 
since  the  2nd  day  of  May  then  last,  and  it  purported  to 
enjoin  Sir  Arthur  Chichester^  then  Deputy- Governor  of 
Ireland^  &c.,  to  cause  Bahwgton^  and  the  dean  and  cleijf 
of  the  diocese  of  Derry^  to  execute  and  perform  sock 
covenants  and  directions  as  were  comprised  iu  the  lettns 
patent  of  George  Montgomery  on  the  part  of  the  Bishcf 
of  Derry^  and  his  successors,  to  be  performed. 

The  fourth  was  a  document  of  a  similar  kind,  being  the 
appointment  of  Christopher  Hampton  to  the  bishopric  on 
the  21st  December^  1811.  It  contained  the  same  io« 
junction  as  the  former  appointment. 

The  fiftli  piece  of  evidence  tendered  and  received  ww 
an  entry  appearing  in  a  book  produced  from  the  First 
Fruits'  OflBce  in  Ireland^  from  which  book  the  plaintiSs' 
counsel  had  read  on  behalf  of  the  plaintiffs  an  entry 
respecting  the  admission  of  Thomas  Vesey  to  the  rectory 
of  Camus^  in  the- year  1634.  The  entry  proposed  to  be 
read,  and  read  on  the  part  of  the  said  defendant,  pur- 
ported to  be  an  entry  of  admissions,  returned  in  £a5tfr 
Term,  1630,  and  stating  that  one  John  Fieeman  was 
collated  and  admitted  on  the  7th  day  of  October^  1629,  to 
the  rectory  of  Camus. 

The  sixth  piece  of  evidence  was  another  entry,  appearing 
in  another  book  produced  from  the  First  Fruits*  OflSce  in 
Ireland,  and  purporting  to  be  an  entry  of  adniissioos 
returned  as  of  Easter  Term,  1686;  and  stating  from  tbe 
certificate  of  Ezekiel^  then  bishop  of  Derry^  that  one 
Walter  Foreat^  clerk,  was  collated  on  the  25th  day  of 
March ^  1686,  to  the  rectory  of  Camus. 
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The  seventh  piece  of  evidence  tendered  and  received  was         1846. 
an  entry  contained  in  a  triennial  Visitation  Book  of  the     ThelaisH 
Archdiocese  oi  Armagh  in  Ireland^  of  the  year  1 664^  which      Sociitt 
entry  purported  to  state,  that  one  JSrtaii  Hoche,  Master  TheBUb'opoC 
of  Arts,  rector,  was  admonished  to  exhibit  letters  of      !>■*»▼• 
orders  or  to  procure  a  certificate  in  two  months,  that  he 
exhibited  his  collation  and  institution  to  the  rectory  of 
Camus  JU^Cosqtdn,  dated  the  IJth  June,  1661,  with  a 
mandate  to  induct  the  same  day.  n    .^    . 

The  eighth,  ninth,  tenth,  and  eleventh  documents 
tendered  and  received  were  writs  produced  from  the  First 
Fruits'  OfGice,  and  purporting  to  be  issued  from  the-  Court 
of  Exchequer  in  Ireland^  on  the  12th  February ^  1716,  the 
5th  May,  1?^,  the  12th  February,  1/97,  and  the  Uth 
July,  1821,  and  directed  to  the  successive  Bishops  of 
Derry,  commanding  diem  respectively  to  make  a  return 
to  the  Barons  of  the  Exchequer,  of  the  dignities,  bene- 
fices, offices,  or  promotions  spiritual  therein  mentioned, 
which,  from  certain  dates  in  the  said  writs  respectively 
mentioned,  had  become  void,  and  what  rectors,  vicars,  or 
other  beneficed  clergjrmen  had  been  admitted,  instituted, 
collated,  or  inducted  thereto.  To  each  of  these  writs  was 
appended  the  return  made  thereto,  and  each  stated  the 
collation  of  a  rector  to  the  rectory  of  Camut. 

Lastly,  the  counsel  for  die  defendant  produced  and 
offered  in  evidence  a  document  found  among  the  re- 
cords of  the  diocese  of  Derry,  purporting  to  be  a  collation 
of  the  Reverend  Thomas  Richardson  to  the  rectory  of 
Camus,\iy  William,  then*  Bishop  of  Derry,  which  recited, 
that  the  rectory  of  Camus,  being  then  vacant,  did  belong 
to  his  collation  and  free  disposal,  in  full  right. 

The  Court  of  Common  Pleas  having  given  judgment 
for  the  defendant  on  every  one  of  these  twelve  grounds  of 
exception,  the  record  was  removed  into  the  Court  of 

VOL.  XII.  2  X 


6S3  CASliS  IN  THm  HOU$B  OP  U|B9a. 

1846.        Exchequer  Cluunber,  where  the  jadgnomt.  of  tlie  Coart  of 
j^  l^^^     Coinmo0  Pkas  was  aArmecL 
SociBTT  This  writ  of  errof  wiui  Iheii  bioi^t. 

TheBbhopof      The  Judgeft  were  summoned:  Mid  Iiocd. Chief  Justim 
Dbrst.       j%ndai^  Justioet  Paite9anf  WWianu,  CeUwunij  Mmnk, 
Crenoell^  and  fFigAiman,  and  Bmodb  Purk^^JMf^  sad 
Piatt,  attended  at  tiie  aigoment. 

Sir  7.  /Ft/(fe  and  Mr.  Boyd  (Mr.  JSmmi.  XPtWf  m 
with  them)  for  the  plaintiffs  in  error. 

The  plaintiffs  having  prored  a,  title  in  the  Crown,  and 
then  in  themselves  by  grant  from  the  Crowns  the  de- 
fendant set  up  as  an  answer  to  the  plaintiffs'  cusfv  that  tkc 
Crown  had  adnutted  the  livikig  of  OUfnuM  to  be  ia  He 
Bishop.  This  was  the  object  of  all  the  docaments  pit- 
duced  by  the  defendant.  It  is  submitted,  that  no  oee  «f 
them  was  admissible  for  this  purpose* 

The  first  of  these  documents  wa9  the  smrrmder^  lU 
was  not  admissible  for  any  purpose  of  the  kind  for  whick 
it  was  tendered,  for  the  Crown  was  not  in  any  way  cosr 
nected  with  that  surrender.  To  make  soch  an  instnuneit 
admissible  in  evidence,  it  ought  to  appear  that  the  Crows 
was  in  some  way  a  party  to  the  surrender.  TThere  wsi  no 
evidence  of  that  kind  here.  Then,  again,  the  surfcodff 
was  inoperative.  It  was  not.  enrolled ;  and  the  Crews 
cannot  give  or  part  with  anything  eiDcept.  by  deed  ca- 
rolled :  Duchy  ofLanctuier  case  (b) ;  the  Sadlers'  caae^c); 
Corny ns  Digest  (d) ;  Fulmenion  v.  Steward  (e).;  fFf^tk'f 
case.  (/) 

It  will  be  said  that  the  deed  was  enrolled  in  JSftglwd 
But  the  enrolment  in  England  cannot  give  effiect  to  a  dee' 
which  is  to  operate  on  lands  in  Ireland.  PiUkingtm't 
case  (g)  tfhews  that  Ireland  is,  for  such  a  purpose,  a  eqa* 

(q)  1  Plowd.  213.  (e)  1  Plowd.  102. 

(c)  4  Co.  Rep.  64.  (/)  Dyer,  167. 

((/)  Tit.  Prerogative,  D.  {g)  20  Hen.  6. 
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rate  kingdom,  thougb  even  that  is  not  necessary,  for  the        1846. 
same  result  would  happen  in  a  peculiar  jurisdiction*  TliuS,     The  luink 
the  recovery  by  judgment  here  of  lands  in  a  county  pala-      ^ocistt 
tine,  has  been  held  void  for  want  of  jurisdiction ;  Brooke* i  The  Biahop  of 
Abridgment  (h);  Carteret  v.  Petty  (t).    This  doctrine      ^^■"'f- 
has  received  a  legislative  confirmation,  for  the  41  Geo. 
UK,  c.  90,  shows  that  before  that  act,  a  recogni2ance 
here  could  not  affect  lands  in  Ireland  till  it  had  been 
enrolled  in  the  Elzchequer  there. 

Another  ground  of  objection  is,  that  the  surrender  had 
not  been  confirmed  by  the  Dean  and  Chapter^  and  without 
their  confirmation  it  was  simply  void :  Co.  Lit.  (J) ; 
Bishop  of  Salisbury's  case  (A)  •  So  far  as  the  surrender 
alone  was  concerned,  it  was  with  a  view  to  the  purpose 
for  which  it  was  produced,  but  a  mere  piece  of  waste  paper. 
But  then  it  will  be  said,  that  the  surrender  became 
evidence  when  connected  with  the  grant  by  the  Crown, 
made  two  days  afterwards.  That  would  not  make  the 
surrender  admissible.  If  the  grant  is  of  any  avul, 
the  surrender  is  immaterial ;  if  the  grant  is  of  no  avail, 
the  surrender  is  useless;  in  either  way  the  surrender 
cannot  be  made  evidence  for  the  defendant. 

Then  as  to  the  grant,  that  instrument  is  void,  for  it  is 
founded  on  a  void  surrender.  (The  Lord  Chancellor. — 
There  is  no  recital  that  it  was  in  consideration  of  the 
surrender.)  There  is  not.  (The  Lord  Chancellor.^^It  was 
a  re-grant.)  It  was  not  intended  to  be  so.  It  does  no 
more  than  confirm  the  title  of  the  Bishop  and  of  flome 
other  clergymen.  It  did  not  give  them  any  new  rights ; 
it  affirmed  the  old,  but  it  did  not  give  anything  which  the 
see  did  not  before  possess.  It  was  a  mere  grant  of  all 
rectories,  &c.,  to  which  the  Bishops  of  Berry  and  their 

(A)  Cinq.  Ports.  18.  (»  103. 

(0  2  Swanst.  329,  n..  wm.        (A:)  10  Co.  Rep.  58  b. 
Cartwright  v.  Petius,  2  Cas.  in 

Ch.  214. 
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1846.        successors  had  before  been  accustomed  to  collate.    Thii 
The  Irish     certainly  was  not  a  grant  which  was  admissible  for  the 
SociRTT      purpose  of  proving  a  title  then  created  in  the  Bishqp. 
Tbe^BUhop  of  In  fact,  it  was  rather  a  restriction  than  a  grant,  for  other- 
wise it  would  have  been  a  violation  of  the  agreement  pre- 
viously entered  into  between  the  Crown  and  the  City  of 
London.    That  agreement  being   of  a  prior  date,  the 
Crown,  even  if  still  continuing  in  possession  of  these 
livings,  must  be  considered  to  have  been  so  only  as  trustee 
for  the  City  of  London,  to  which  the  Crown  had  agreed 
to  convey  them.    The  declarations  of  a  trustee  cannot  be 
made  evidence  against  the  cestui  que  trust. 

There  is  another  objection  to  the  admissibility  of  this 
grant.  It  is  founded  on  information  which  was  not  true. 
If  the  Crown  makes  a  grant,  the  information  on  which  it 
acts  must  be  true,  or  the  grant  will  be  void.  Assuming, 
therefore,  that  this  document  is  a  grant,  it  bears  on  its 
face  a  statement  which  makes  it  void,  and,  therefore, 
inadmissible  for  any  purpose  whatever.  It  states  that 
the  king  was  informed  that  there  were  within  the  coontjr 
of  Coleraine  and  diocese  of  Derry^  fifteen  advowsons 
anciently  belonging  to  the  Bishopric  of  Derry.  It  is  not 
pretended  that  that  statement  is  true.  The  grant, 
therefore,  if  tendered  as  an  admission  by  the  Crown  in 
favour  of  the  Bishop  of  Derry^  cannot  be  received  for  two 
reasons,  first,  that  the  suggestion  on  which  the  grant  par- 
ports  to  be  made,  is  an  assertion  of  the  grantee  in  his 
own  favour,  and  is  no  declaration  of  the  Crown ;  and, 
secondly,  being  false,  it  avoids  the  grant.  In  all  cases  in 
which  the  Crown  is  concerned,  it  is  the  duty  of  the  sub- 
ject to  inform  the  Crown  truly  of  its  rights.  There  is  but 
one  exception  to  this  rule,  and  that  is  where  the  matter  is 
that  with  which  the  subject  cannot  be  acquainted.  The 
authorities  on  this  point  are  clear.  Among  the  earliest  of 
them  is  that  of /To/Zancf  v.  Fisher  (/).    There  the  role 

(/)  Bridgm.  Rep.  181. 
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Stated  In  Alton  Woad*s  Ccue  {m),  Barwick's  Coie  (it),         1846. 
Tanistry  Case  (o),  and  ZfCgat's   Case  (p),   was  most     TheTwtH 
fully  adopted.    It  was  held  in  Holland  v.  Fisher  that      Sociitt 
where  the  king  intendeth  to  pass  one  estate,  and  the  The  Bishop  of 
patent  in  effect  passeth  more   than    one,    the  king  is       l^'i^ar. 
deceived,  and  the  patent  is  void ;  and  when  instead  of  one 
entire  continuing  estate,  several  estates  in  fractions  are    ' 
created  by  a  patent,  that  patent  is  void.    Nothing  can  be 
clearer  than  this  doctrine,  nothing  is  better  established. 
And  the  principle  is  applied  with  great  strictness.    The 
case  of  Legat  is  a  strong  instance  of  this.      In  that 
case  there  was  a  grant  by  letters  patent  of  two  pieces  of 
land,  called  N.    and  W.^    containing  fifteen    acres  in 
Wymondkamy  in  the  county  of  i\r.,  lately  in  the  tenure  of 
C,  and  formerly  belonging  to  the  late  monastery  of  XT.,  qum 
quidem  pnemissa  a  nobU,  &c.,  concelaia  et  deienia  fue^ 
runt*    The  lands  were  parcel  of  the  manor  of  fF.,  and  it 
was  found  by  special  verdict  that  the  said  manor  non 
concelatyuec  detent'  /mt,  sedfuit  inonere  et  compoto: 
and  the  rents  and  profits  (except  of  the  two  pieces  of  land 
called  N.  and  IF.)  were  answered  to  the  King  before  and 
at  the  time  of  the  said  letters  patent*    It  was  held  that 
although  there  was  a  certainty  in  the  thing  granted,  in 
the  names,  in  the  contents,  in  the  town>  in  the  county, 
tenant,  and  in  the  title,  yet  the  qtue  qtiidem  being  false, 
avoided  the  patent,  for  that  the  clause  qtue  quidem  was  in 
law  a  suggestion  of  the  patentee*    That  case  took  a  dis- 
tinction which  is  well  warranted  by  the  older  authorities, 
and  declared  that  *^  ex  certa  scientia  imports  that  the 
King  had  knowledge  i)f  the  thing  he  gitmted.    And  that 
ex  mero  motu  properly  imports  the  honour  and  bounty  of 
the  King,  who  rewards  the  patentee  for  the  merits  of  his 
service,  and  of  his  own  mere  motion,  without  any  suit  of  the 

(m)  1  Co*  Rep.  43  a.  (o)  Sir  John  Davis'  Rep.  29. 

(«)  5  Id,  93.  (p)  10  Co.  Rep.  109. 
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1M6«       {Murty/^    Wlisre^  Uierefore,  the  gnmt  vsed  these  fonas,  it 

ThelBits  ^s^^d  ^  ▼^^  f  b^^  where^  as  ia  this  cese,  the grsntet 
SocitTT  gare  the  infonaatioD,  the  grant  would  be  mid  if  that  in- 
The  mihiap  of  formation  was  not  cocvect.  In  Sawyer  ▼.  £mti  (f )  the 
Dsaay.  gi^me  doctrine  isTeryfuttjr  explained,  aad  anumgBMay 
others,  two  lOnstrations  are  given  which  are  very  decisfc« 
It  is  sttd.  If  an  abbott  nudua  a  leaae  finr  aizty  jncara,  md 
the  leasee  demiseth  to  J.  S.  tar  ei^^itgr  yeare,  At  »- 
Tenion  comes  to  the  Qoeen;  the  sixty  yeara  cxpbEei  Ae 
aecond  lessee  sunenders  to  the  Queen  ^  twenty  ytuij 
which  in  anbstanoe  her  had  not,  in  cider  that  the  Qneoi 
might  re-grant  him  the  twenfty ;  this  fidsehood  atvoida  Ik 
grant,  though  the  leaie  did  not  nqnire  to  be  redtei 
And  again,  if  a  psfeat  aaya  there  waa  a  smiender,  what 
in  truth  there  waa  none,  the  patnut  ia  md.  JmhUt 
Bigki  Ceniwiesfy),  citing  VJ  JBd.  IIL,  and  Stma^brd  61^ 
fiilly  explain  the  principle  of  this  doctrine.  The  modos 
case  of  Alcoek  ▼•  OooA  (f)  has  recognised  and  esldb- 
lished  it. 

Then  again  this  grant  is  inadmissible  to  prore  a  tilk 
in  the  Biibpp,  for  it  is  wholly  uncertain.  It  does  not  state 
which  of  the  fifteen  livings  are  to  bdoog  to  the  Bishop 
and  which  to  the  citizens  of  Itomlen,  And  finally,  Aii 
tectory  cannot  come  within  the  grant,  for  the  words  of 
the  grant  are  ^^  rectories,  &c.,  belonging,  appertainingi 
appendant,  or  incumbent.''  This  is  a  living  in  gross,  sad 
the  words  of  the  grant  do  not  apply  to  it.  Nor  b  it  shewn 
by  the  supposed  grant  that  at  the  time  of  wi^ysng  it  tk 
Crown  had  any  existing  interest  to  be  affSected  by  it;  tbat 
alone  would  render  it  invalid.  Now  the  grant  was  tes- 
dered  in  evidence  for  the  specific  purpose  of  shewing  as 
admission  by  the  Crown  in  favour  of  the  Biahop ;  viev- 
ed  in  any  way  i^riiatever  it  does  not  shew  any  thing  of  tk 
kind^  and  therefore  it  is  not  admissible.      (The  Lord 

(q)  Lane,  108.  («)  6  Bing.  340. 

(r)  Century  7,  case  77. 
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CAmeeU&rj^Conhs^  may  iniist  im  ike  adauBsibilxty  or        1846. 
non-adtnissibility  of  doctnamota  tQr  a  partknikr  purposey     tImTiiish 
but  that  will  not  ateMM^ly  goirerti  the  opinion  of  the      Sociitt 
Judge^  who  b  not  bMttil  to  say  that  it  h  or  not  lidniiiBsible  xiie  BUhop  df 
for  the  particular  purpose  fol*  which  it  is  offeitdj  but  wbo^      Dmmn. 
may  yet  thmk  it  adttAsaiMe.)    OBat  h4»e  the  Court  ex- 
pressly admitted  thin  e^detice  on  the  iipedfie  ground  on 
which  it  was  tendered,-^if  it  is  tiot  admbiiUe  on  that 
ground^  the  judgment  'tnust  be  te^etked. 

The  letters  from  the  King  to  two  sueoMttiire  Bidiops  of 
Derty  on  the  subject  of  rdeasiiag  them  fWitti  fiirst  fruits, 
and  requiring  them  to  perform  the  eoveuants  in  the  grant 
are  of  no  value  whatever :  they  were  mere  acts  of  grace  on 
the  part  at  the  Croum,  and  can  have  no  effect  in  proving 
title.    They  ought  not  to  have  been  admitted. 

The  returns  to  the  write  are  not  admisBible,  for  though 
it  may  be  said  that  they  were  made  by  a  public  officer  in 
the  discharge  of  his  duty,  yet  they  are  taken  out  of  the 
general  rule  applicable  to  such  a  case,  becatne  that  public 
officer  had  a  private  and  individual  interest.  These  re- 
turns set  forth  certain  collations  by  the  Bishop,  but  mere 
collation  by  a  Bishop  does  not  shew  that  he  collated  in  any 
other  character  tiian  as  diocesan,  The  Bishop  of  Meath 
V.  The  Marquis  of  Winehsster  (/),  his  act  therefore 
may  be  quite  consistent  with  the  right  of  the  patron.  To 
shew  his  title,  therefore,  the  Bishop  who  was  collating 
would  have  an  interest  in  ^ting  dates  which  would  be 
favourable  to  that  title,  and  would  exclude  the  patron. 
That  interest  prevents  the  Bishop's  returns  from  being 
admissible  in  evidence. 

The  First  Fruits'  books  are  not  adminiible:  the  first 
objection  to  them  is,  that  they  are  tendered  for  a  purpose 
distinct  from  and  collateral  to  that  for  which  they  were 
issued.  The  purpose  for  which  they  were  issued  had  rela- 
tion only  to  the  revenues  of  the  Crown.  Those  revenues 
would  be  payable  from  any  holder  of  a  linng,  whether  he 

(/)  Ant€.  Vol  IV.,  p.  445. 
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1846.        was  in  by  right  or  through  usurpation,  they  have  noUung 

ThelRisH     ^  ^^  ^^^^  ^^  ^^S'^^  ^'  presentation  or  coUation,  and can- 

SociiTT     not  be  used  to  shew  in  whom  that  right  exists.   The  Etig 

The  BUhop  of  ^*  f^^^po^^  ^  ^  point  here.  But  there  is  yet  another  ob- 

Dbrrt.      jection  :   the  fact  that  the  return  is  made  by  a  paUic 

o£Bcer  does  not  render  it  admissible.    The  return  of  tht 

sheriff  on  a  warrant  to  arrest  has  been  held  not  admissibk 

to  shew  the  time  and  place  of  an  arrest,  such  time  and 

place  having  become  important  with  relation  to  a  questioo 

under  the  bankrupt  laws.  Chambers  v.  Benuucom.  (n). 

The  returns  are. not  admissible  for  another  reason ;  thej 
are  tendered  as  returns  made  by  a  public  officer  in  obedi- 
ence to  the  King's  writs,  but  they  contain  matten 
which  the  writs  did  not  require  the  Bishop  to  retnni; 
they  exceeded  the  exigency  of  the  writs  by  glring  die 
names  of  incumbents,  and  even  returning  vacancies  whidi 
had  occurred  since  the  writs  were  issued ;  they  set  foitk 
collations  to  other  livings  besides  that  of  Camttf ,  and  thej 
amount,  in  fact,  to  a  general  allegation  of  title  on  the  part 
of  the  Bishop  ;  they  do  not  therefore  fall  within  the 
description  of  bona  fide  returns  made  by  a  public  officer 
in  the  discharge  of  his  duty,  and  are  consequentiy  inad- 
missible, They  do  not  bear  the  character  of  acts  done 
by  a  public  officer  in  the  discharge  of  a  public  duty,  and 
to  permit  them  to  be  used  for  the  purpose  now  propoaed 
will  be  to  allow  any  Bishop  to  make  evidence  for  himself 
and  his  successors.  Now  in  Short  v.  Lte  (t;),  the  Mas- 
ter of  the  Bolls  expressly  declared  that  no  other  propri- 
etor or  corporation  sole,  except  a  rector  or  a  vicar,  could 
make  evidence  for  his  successors,  and  even  in  those 
cases  the  liberty  seems  to  have  been  allowed  with  rq[ret 
by  the  Courts. 

The  First  Fruit  books  are  not  public  books.  In  Mtr- 
rick  V.  Wakley  {w)y  a  register  of  medical  attendances,  kepC 

(u)  1   Crom.  &  J.   451;  1  (v)  2  Jac.  &  W.  464.  478. 

Crom.,  Mee».  &  Ros.  347.  \w)  8  Ad.  &  £1.  170. 
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inder  the  statute  by  the  o£Bcer  of  a  poor  law  union,  was        1S4& 
9ffered  in  evidence,  to  show  the  manner  in  which- the     TbelRisH 
plaintiff  had,  as  a  surgeon,  treated  a  pauper  committed  to      Socistt 
bis  charge.    It  was  rejected  because  it  was  not  a  public  i^e  Bi«hop  of 
book.  On  a  similar  ground,  in. the  King  v.  Debenham  (jr),       DiaaT. 
the  entry  in  a  parish  book  by  a  former  parish  officer  of  a    ' 
parish  certificate,  was  rejected. 

.  As  to  die  triennial  visitation  books,  it  must,  perhaps,  be 
conceded,  after  the  case  of  Arnold  v.  The  Bishop  of  Bath 
and  WelUj  that  in  one  respect  they  are  admissible ;  but 
they  are  not  admissible  in  this  case  for  the  purpose  for 
which  they  were  here  tendered.  The  visitation  books 
apeak  of  collations:  the  collations  themselves,  if  pro- 
duced, would  not  be  evidence  for  this  purpose^  for  the  act 
<rf  collation  does  not  prove  a  title,  The  Bishop  of  Meaih  v. 
Marquis  of  fFinchesier  (y) ;  for  where,  there  is  a  patron, 
the  Bishop,  in  collating,  is  merely  negociorum  gestor ; 
Gibson  (z) ;  and  consequentiy  the  books  in  which  colla- 
tions are  merely  recorded^  cannot  be  any  evidence  of  title. 
These  arguments  apply  equally  to  all  the  instances  of 
eollations  by  the  Bishop. 

It  is  submitted,  therefore,  that  the  case  of  the  plaintiffs 
was  fully  made  out,  and  that  the  evidence  tendered  on  the 
other  side  was  not  receivable.  As  that  evidence  was 
received,  and  there  has  been  a  verdict  upon  it,  there  ought 
to  be  a  venire  de  novo  awarded. 

The  Solicitor  General  and  Mr.  Sergeant  Channell  (Mr. 
yiaughan  Williams  was  with  them)  for  the  defendant  in 
error;  The  only  real  question  here  is,  whether  these 
documents  were  admissible  in  evidence.  The  purpose  for 
'which  they  were  offered  cannot  now  be  die  subject  of 
dOscossion.  (Liord  Brotigham. — ^The  purpose  for  which  a 
dkKmment  is  tendered  in  evidence  cannot  enter  into  the 
question  of  its  admissibility.)     It  cannot.    And  in  this 

(«)  2  Barn.  &  Aid.  185.  (#)  Ckxiex,  81 8.  n. 

(y)  Ams,  Vol.  IV.,  p.  445. 


?h 
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184ii.         case  there  is  no  exception  taken  to  tbe  manner  i 

Ti  "intsH     ****  evidence  was  left  to  the  jury.     l,vgat'$  cue 

SociBTT      the  other  aulhoritieB  cited  on  this  point,  are  iaa| 

The  BUhnp  of  ^'^'^  5  ^'^^  "^  there  was  an  untrue  representation 

Daaar.       the  King  at  the  time  he  execated  this    grant, 

ar^inent  would  be,  not  that  the  f^rant  was  no1 

Bible  in  evidence,  but  that  it  did  not  prore  % 

asserted.     In  Jjegat't  case  the  document  was  a 

and  it  was  afterwards  found  by  the  jury  that  th' 

recited  therein  was  false.    If  that  was  so  here,  th 

ouj;ht  to  have  been  aiiked  to  6nd  that   fact.     Bu 

not  so ;  for  the  right  and  custom  of  tbe  Bishop  to 

and  collate,  does  not  appear  to  be  there  rested  sole! 

information   given  by  the  Bishop,   but   on   **  tb« 

thereof  lately  taken  in  the  Kingdom  of  Ireiand. 

*  impossible  to  see  on  what  ground  it  can  be  at^ 

the  letters  patent  of  the  Crown  are  not  admissible 

dencc,  unless  it  can  be  said  that  letters   pateni 

Crown   are  not  evidence   at  all   of   any    matter 

stated.     Such   a  doctrine   can  never   be    content 

If  tbe   circumstances  stated  there  were  not  tn 

might  have  been  contradicted;  but  die  document 

tbem  was  clearly  admissible  in  evidence. 

Then  as  to  the  objection  that  these  documents  1 
enrolled   in   Ireland ;    that   objection    is    cured 
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4ooe  to  which  the  Crown  and  the  Biabop  were  partieB  were        1846. 
adniBsible  in  evidence  aft  all.    It  ia  clear  that  this  aar^     TbTliiisH 
render  and  this  grant  may  be  taken  tc^ethers  and  so  con-      SoctiTr 
«titute  evidence  of  title  of  the  strongest  kind*  1^  Bishoii  of 

There  is  no  objection  to  the  grant  <m  acconnt  of  its  Dasar. 
being  contradictory  to  the  i^^reement  of  1609 ;  it  does  not 
Appear  that  Camus  was  intended  to  be  included  in  that 
agreement,  and  no  tmst  could  arise  on  the  part  of  the 
Crown.  In.  whatever  way  trust  lands  come  into  the  possea- 
aion  of  the  Crown,  they  are  held  by  the  Crown  discharged 
of  the  trust. 

Then  as  to  the  returns,  the  objection  to  ihem  is,  that 
they  contained  matters  which  were  beyond  the  Bishop's 
authority,  and  were  not  required  by  the  exigency  of  the 
writs.    On  this  objection  the  case  of  Chambers  t.  Ber- 
nasconi  was  referred  to*    That  case  has  been  misappre- 
hended,—-in  the  first  place,  that  was  not  the  return  of  the 
sheriff  to  the  Crown,  but  of  the  officer  to  the  sheriff.    The 
sheriff  was  not  bound  in  his  return  to  shew  the  time  and 
place  of  the  arrest;  all  that  he  had  to  do  was  to  return 
that  on  the  day  fixed  for  the  return  of  die  writ  he  had 
or  had  not  the  body  of  the  defendant*      The  state- 
ment of  the  time  and  place  being  therefore  a  matter  not 
.•connected  with  the  performance  of  his  duty,  was  not  admis- 
sible.    But  here  the  writ  commanded  the  Bishop  to  make 
return  of  how  many  and  what  ^' promotions  spiritual,  of 
what  name,  nature,  or  quality  soever''  had  been  relin- 
quished, &c.,  within  a  stated  period,  and  *'  how  many  and 
what  deans,  &c.,  had  been  admitted,  collated,  or  inducted, 
and  by  what  names  and  surnames  they  had  been  so  ad- 
mitted, collated,  and  inducted,  together  with  the  day  and 
year  thereof,  and  in  what  counties  within  your  diocese  the 
said  dignities  are  situated.''    In  obedience  to.  this  com- 
mand, the  Bishop  was  compelled  to  make  these  detailed 
returns,  and  the  details  having  been  thus  called  for  from 
him,  and  having  been  made  by  him  in  bis  character  of 
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1846.        Bishop,  in  obedience  to  the  King's  writ,  they  become  m 

The  Irish     dence  as  the  returns  of  a  public  officer  made  in  a  pnbli 

SociBTT      matter.      The  case  of  Middkitm  r.  Meliom  (a),  doe 

The  Bishop  of  not  shew  that  an  entry  to  be  receivable  nnnt  have  bee 

!»•"'       made  by  a  person  who  bad  no  intereat  in  the  nuM«^bi 

that  if  made  against  the  interest  of  the  party  making  I 

it  is  receivable.  Ford  v.  Grey  (b).     It  was  because  Ai 

was  not  the  case  in  the  King  v.  DebenAmm  (c),  that  th 

entry  there  was  rejected.    And  in  Merrick  v.  WakUf  (ij 

the  principles  of  the  former  cases  were  adopted,  and  it  wa 

said  that  in  the  cases  of  the  registers  of  the  Navy  OSa^ 

the  log  of  a  ship  of  Mrar,  and  the  books  of  the  Mastei'i 

Office,  all  of  which  are  admissible,  ^  the  entries  are  wek 

by  an  officer  in  the  discharge  of  a  public  duty,  thef  nt 

accredited  by  those  who  have  to  act  upon  the  statemcirt% 

and  they  are  made  for  the  benefit  of  third  persons/'    UmI 

is  so  here ;  the  returns  are  for  the  benefit  of  the  Crowav' 

not  of  the  Bishop,  and  the  principle  thus  clearly  statoJ 

applies  to  the  present  case  and  makes  those  returns  efi- 

dence. 

The  arguments  as  to  the  admissibility  of  the  retrain 
apply  equally  to  the  visitation  books,  and  so  they  do  to 
the  books  and  entries  irom  the  First  Fruits'  Office.  Ail 
these  were  entries  made  in  the  discharge  of  an  ordini^ 
public  duty,  and  were  receivable  in  that  character. 

The  letters  irom  the  King  are  at  least  admissible « 
recognitions  by  the  Crown  of  the  grant  which  it  W 
previously  made.  1^ 

Throughout  the  argument  for  the  plaintiffs  in  erroTf  t^  1^ 
admissibility  of  a  document  has  been  confounded  witkik  I  fl 
value  in  proof,  and  without  contesting  the  authority  of  ^  ■  ^ 
cases  cited,  it  may  be  confidently  contended,  tbttt^ 
are  inapplicable.  The  judgment  of  the  Court  \i^ 
must  be  affirmed.  I 

{a)  10  Bam.  &  Cr.  817.  (c)  2  Bam.  &  Aid.  1«.      I 

(b)  Salk.  285.  (rf)  8  Ad.  &  El.  170.       ■  ^ 
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Sir  21 /Ft We  replied.  ^^^• 

The  Irish 

The  Lord  Chancellor  put  the  following  question  to  the      ^^^'^"^ 
Judges : — ^'  Adverting  to  the  record  and  proceedings  in  The  Bbhop  of 
this  case,  ought  the  exceptions  therein  stated,  or  any,  and 
which  of  them,  to  have  been  allowed  ?" 

Lord  Chief  Justice  Tindaly  on  behalf  of  the  Judges, 
asked  for  time  to  consider  the  question,  which  was  granted. 


if. 


Lord  Chief  Justice  2%ndal,  died  on  the  day  before  the       July  7. 
JTudges  were  called  in  to  deliver  their  opinions. 

Mr.  Baron  Parke,  therefore,  as  senior  Judge,  delivered 
their  opinion,  which  was  as  follows : — 

llie  question  proposed  by  your  Lordships  is,  whe- 
ther, adverting  to  ihe  record  and  proceedings  in  this 
case,  the  exceptions  therein  stated,  or  any  and  which 
of  them,  ought  to  have  been  allowed.  In  answer  to  that 
question,  I  have  to  state  that  the  unanimous  opinion  of 
the  Judges  who  heard  the  argument  at  your  Lordships' 
bar  is,  that  none  of  the  exceptions  was  valid  in  law. 

These  exceptions,  twelve  in  number,  were  all  made  to 

the  admissibility  of  evidence  on  the  trial  of  a  Quare  im- 

pedit  for  the  rectory  of  CamuSy  in  the  county  of  London^ 

deny.    The  declaration  contained  several  counts,  stating 

the  title  of  the  plaintiffs  in  different  ways.    There  were 

several  pleas,  and  it  is  immaterial  to  notice  them  or  the 

Munts  in  detail.    The  important  issue  was,  whether  the 

plaintiffs  were  seised  of  the  advowson  of  the  rectory  of 

^^9nus  as  an  advowson  in  gross :  and  the  evidence  which 

^  ^tiestioned,  was  offered  by  the  defendant  as  applicable 

^  ^hat  issue.    The  plaintiffs  gave  many  documents  in 

*^^^nce  in  support  of  their  title ;    the  most  important 

^^^  an  inquisition,   and  articles  of  agreement,  and  a 

'^^^^t  from  King  James  I.    The  inquisition  was  taken  in 
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1846         obedience  to  a  royal  commiMion  directed  to  the  Bishop 

"-^        of  Derry.  amongst  others,  on  the  30th  Aoguaty  1609,  at 

SociBTT      Lymavadify,  and  it  was  thereby  foond,  that  the  patrooage 

^   ^f '.       «  of  all  advowsons  of  churches  in  the  county  of  Coleraim 
Toe  Biraop  of 

Daaar.      (afterwards  Londonderry),  of  right  belonged  to  the  lOng 

in  right  of  his  Crown.  The  artidea  of  agreement  were 
nlejtld^C.  ^^^  1^^  January,  1809,  and  were  between  the  Loids  of 
the  Privy  Council  of  King  Jama  L  and  the  dtiscBS  of 
London,  for  a  plantation  in  the  province  of  Uldtr^ 
whereby  the  citizens  agreed  to  advance  money  and  to 
undertake  the  plantation,  and  on  behalf  of  the  Crown  it 
was  agreed  that  they  should  have  the  patronage  of  all  tk 
churches  in  Derry^  and  the  town  of  CoUrmnm^  and  ia  al 
the  lands  to  he  undertaken  by  them. 

The  letters  patent  were  &ted  the  39th  Mmrek,  161S» 
They  granted  to  the  plaintiffs  several  diffferent  estslo, 
and,  inter  aUn,  the  patroni^  of  9ll  the  ehnichea  m  Ae 
dty  of  Derry  and  village  oi  Colerame^  and  the  adyowassi 
of  several  places  named,  including  that  of  Camu». 

The  defendants,  in  support  of  their  case,  offered  ia 
evidence: — first,  a  surrender  (unconfirmed  by  the  dcai 
and  chapter)  by  Bishop  Montgomery  to  King  Janm  L, 
of  the  rectory  of  Derry,  aU  parsonagea  in  the  countfof 
Coleraine,  and  the  ferry  at  Derry,  to  be  diepaeed  qfettk 
King's  good  will  and  pleaewe*  This  surrender  wai 
dated  the  Ist  Augtut,  1610. 

This  document  was  objected  to,  but  received ;  and  iti 
reception  forms  the  subject  of  the  first  exception. 

If  this  evidence  had  stood  alone,  and  had  not  bees 
followed  up  by  that  of  a  grant  on  the  3d  of  Auguei,  1610^ 
from  King  James  the  First  to  Bishop  Montgomery,  i 
would  have  been,  to  say  the  least,  doubtful  whether  it  w« 
porperly  admitted ;  but  in  connexion  with  that  grant  ft 
think  it  was  admissible,  for  a  reason  which  applies  to  both 

The  second  exception  was  to  this  grant.  It  was  i 
grant  under  the  Great  Seal  of  England  to  Bishop  Meet' 
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gomery  61  vaiious  lands,  includiDg  lands  in  Camus^  of  aU         1S46. 
the  advowsons  belonging  and  appertaining  to  thenij  and  to     j|^  im,, 
the  same  Bishopric  belonging  and  appertaining,  as  to      Socibtt 
which  the  Bishops  were  heretofore  accustomed  to  collate.  The  Biabop  of 
as  appeared  by  the  survey  then  lately  exemplified,  which      l^'aar. 
exemplification  is  dated  at  Dublin  the  26th  January ^  1609,    OpinUm  cf 
except  certain  advowsons  particularly  named,  not  indud-    ^  Jfdgm. 
ing  that  of  ComtM,  and  excepting  nine  out  of  fifteen 
in  the  county  of  CoUtamt^  which,  by  mutual  consent  of 
the  citizens  of  London  and  of  the  Bishop,  were  to  be 
transferred  from  the  Bishop  to  the  citixens,  and  a  pro- 
vision is  made  how  the  nine  should  be  selected.    I'he 
patent  contains  a  covenant  by  the  Bishop  of  JDerry,  that, 
with  the  consent  of  the  chapter,  he  should  make  further 
assurances  to  the  Crown  of  the  excepted  premises,  and 
amongst  others  of  the  ferry  and  water  of  Deny. 

To  the  admission  (tf  this  document  the  second  excep- 
tion was  made.  The  document  was  offered,  as  showing 
an  admission  on  the  part  of  King  James  the  First,  that  the 
living  of  Camus  did  anciently  belong  to  the  Bishop  of 
Derry :  it  was  objected  to,  that  it  was  not  admissible  for 
the  purpose  aforesaid ;  and  the  Court  decided,  as  stated 
on  the  record,  that  the  document  so  offered  for  the  pur- 
pose aforesaid,  was  legally  admissible. 

According  to  the  strict  construction  of  the  decision  of 
the  Court,  so  stated,  it  was  not  ruled  that  the  document 
vras  admissible /or  thai  purpose,  but  only  that  it  was  ad- 
missible ;  and  if  admissible  on  any  ground,  the  exception 
must  be  overruled.  A  court  of  error  can  only  look  at  the 
record,  and  decide  upon  the  propriety  of  the  ruling  of  the 
Judge  or  Court  below,  as  therein  stated. 

We  are  all  of  opinion  that  the  two  documents,  the  sur- 
render of  August  1st,  1610,  and  the  patent  of  August  3d, 
1610,  were  admisdble.  The  proximity  of  the  dates,  the 
circumstance  that  the  surrender  is  of  the  advowsons  to 
be  at  the  disposal  of  the  Crown,  that  the  Crown  grants  all 
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1846.        advowBons  belonging  to  the  lands,  and  to  the  Biflhopric 
Tbe^iBH     belonging  and  appertaining,  the  reference  in  the  grant  to 
SoGiiTT      the  ferry  mentioned  in  the  surrender,  are  all  circamstan- 
The  Bithop  of  ^^  tending  to  show  the  connexion  between  the  two  in- 
Dsamr.       gtniments ;  and  if  the  jury  should  find  them  to  be  con- 
^  .  .      ^    nected,  the  grant  founded  on  the  surrender,  and  made  in 
ikeJudgei.    pursuance  of  it,  is  an  act   of  the  Crown   at   Tariaiioe 
and  inconsistent  with  the  finding  in  the  inquisition  of 
JLymavaddy  (which  is  the  main  foundation  of  the  phio* 
tiffs'  case),  that  all  the  advowsons  in  the  county  of  Grf^ 
raine  then  of  right  belonged  to  the  Crown ;  and  coDfl^ 
quently  is  matter  for  the  consideration  of  the  jury  to 
disprove  that  finding  ;  for  the  finding  is  evidence  merdf, 
but  not  conclusive,  of  the  fact  so  found.     The  impfied 
acceptance  of  the  surrender  by  the  Crown  of  advowsooi 
in  the  county  of  Coleraine  as  belonging  to  the  see  of 
Derry,  and  the  making  a  bargain  with  the  Bishop  touch- 
ing advowsons,  in  consequence  of  it,  by  a  proper  instn- 
ment  binding  on  the  Crown,  (for  the  patent  is  put  on  the 
footing  of  a  patent  under  the  great  Seal  of  Ireland,  by  the 
Irish  statute  35  Geo.  III.  c.  39.,)  is  an  act  of  the  Crowa, 
leading  to  the  inference  that  it  had  no  prior  title  of  its 
own  to  all  the  livings  in  Coleraine,  and  like  every  other 
act  or  conduct  of  the  Crown,  raising  an  inference  mat^ 
rial  to  the  issue,  is  receivable  in  evidence   against  the 
Crown,  and  all  who  claim  under  it  by  a  subsequent  ooo* 
veyance,  and  who  therefore  have  only  such  title  as  the 
King  had  when  he  made  that  convejauce. 

We  are  not  called  upon  to  decide  whether  the  recital  k 
the  grant,  that  the  Crown  had  been  informed  that  then 
were  fifteen  advowsons  in  Coleraine,  anciently  belonguf 
to  the  Bishop,  was  evidence  against  the  Crown,  as  an  ad* 
mission  of  the  truth  of  the  fact ;  because  we  cannot  ool* 
lect  from  the  record  that  the  Court  so  decided.  All «(  { 
are  bound  to  determine  is,  whether  the  documents  wete 
admisstble.     We  think  they  were :  indeed  the  act  done  ^ 
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the  Crown,  being  in  the  nature  of  an  admission  that  some         IM^* 
of  the  livings  in  the  county  of  Londonderry  had  belonged     Y\kt  Irish 
to  the  see,  and  Camus  being  a  living  in  that  county,  may       ^ociktt 
be  said  to  have  been  receivable  in  evidence  for  the  purpose  The  Bishop  of 
of  proving  an  admission  of  King  JameSj  that  Camus  an«       Dbrrt. 
ciently  belonged  to  the  Crown  :-*-the  purpose  for  which  it     Qmmions  of 
was  offered,  '^*  Judgn. 

But  it  is  said  that  at  the  time  of  this  transaction,  the 
Crown  had  already  bargained  for  a  valuable  consideration, 
by  the  articles  of  January  1609,  to  give  these  advowsons 
to  the  City  of  London ;  and  that  any  admission  of  the 
Crown  of  a  subsequent  date,  by  conduct  or  otherwise, 
would  not  be  admissible,   as  the  Crown  was,  after  the 
articles,  only  in  the  nature  of  a  trustee.    Supposing  that 
the  objection  was  well  founded  (upon  which  it  is  unne- 
cessary to  give  any  opinion),  and  that  the  declarations  of 
a  trustee  who  has  only  the  legal  estate,  the  whole  bene- 
ficial interest  being  in  another,  are  not  admissible  against 
a  person  claiming  that  estate  under  him,  it  would  not 
apply  to  this  case.    The  King  was  not,  and  could  not  be 
a  trustee,  nor  had  he  covenanted  to  convey  anything,  nor 
the  Lords  of  Council  agreed  to  convey  the  living  of 
Camus  in  particular,  or  all  the  advowsons  in  the  county  of 
Coleraine,  but  only  that  of  Derryy  and  those  in  the  town 
of  Colerainey  and  those  in  the  lands  to  be  undertaken  by 
the  city;  and  whether  the  lands  in  which  Camu^  was  were 
undertaken  before  the  grant  of  3rd  of  August,  1610,  does 
not  appear.     We  are  therefore  clearly  of  opinion,  that  tbe 
articles  of  agreement  do  not  prevent  the  subsequent  act  of 
the  Crown  from  being  receivable  in  evidence. 

The  third  and  fourth  exceptions  were  to  the  admis- 
sibility of  two  letters  under  the  Privy  Seal,  discharging 
two  of  the  succeeding  Bishops  of  Derry  from  first-fruits, 
and  directing  the  bishop  and  dean  and  clergy  to  perform 
the  covenants  and  directions  in  the  former  letters  patent 
mentioned  on  the  part  of  the  Bishop  oi  Derry.    These  are 

VOL.  XII.  2   Y 
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1846.        both  admissible,  on  the  same  ground  as  the  letters  patent^ 

TbeTRisH     ^^^  ^  recognizing  the  bargain  with  the  Bishop  therein 

SociiTT      contained. 

The  Bishop  of      ^^^  ^^^  exception  related  to  an  entry  in  one  of  the 

DiBRY.      books  of  the  First  Fruits'  OflBce,  of  the  collation  and 

Ommhntof    ^^^^^^sion  of  John  Freeman  to  the  rectory  of  Camui. 

ike  Judges.    Writs  were  issued  from  the  Court  of  Exchequer  to  the 

Bishops,  to  ascertain  the  value  of  the  first   fruits  and 

twentieths,    and  returns  were    made    by  the   Bishc^ 

Search  for  the  writs  and  returns  was  made^  and  the  book 

was  offered  as  secondary  evidence  of  returns. 

We  think  the  entry  was  properly  received.  The  writs 
related  to  a  public  matter,  the  revenue  of  the  Crown,  and 
the  Bishops,  in  making  the  return,  discharged  a  public 
duty,  and  faith  is  given  that  they  would  perform  their 
duty  correctly :  the  return  is  therefore  admissible,  on  the 
same  principle  on  which  other  public  documents  are 
received.  It  was  contended  that  the  Bishop  could  not  be 
permitted  to  make  evidence  for  himself,  and  therefore  that 
the  entry,  though  admissible  between  other  parties,  was 
not  to  be  received  for  the  Bishop  ;  and  the  case  was  com- 
pared to  an  entry  in  the  book  of  a  union,  of  a  surgeon's 
attendance,  Merrick  v.  Waklty  (e),  and  the  receipt  of  i 
certificate  in  a  parish  book.  Rex  v.  Debenham  (/),  which 
have  been  rightly  held  to  be  inadmissible  for  the  surgeon 
in  one  case,  or  the  parish  keeping  the  book  in  the  other. 
But  neither  of  these  was  an  entry  of  a  public  nature,  in 
the  proper  sense  of  that  word ;  the  former  was  a  memo- 
randum, intended  to  operate  as  a  sort  of  check  to  the 
surgeon,  the  latter  a  memorandum  for  the  parish  o£Bcer, 
concerning  merely  the  particular  parish  and  its  rights, 
with  relation  to  another. 

In  public  documents,  made  for  the  information  uf  the 
Crown,  or  all  the  King's  subjects  who  may  require  the 

(0  8  Ad.  &  El.  170.  (/)  2  Bam.  &  Aid.  1S7. 
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information  they  contain,  the  entry  by  a  public  officer  is         ^^^^' 
presumed  to  be  true  when  it  is  made,  and  is  for  that  reason     xhe  Irish 
receivable  in  all  cases,  whether  the  officer  or  his  successor      ^ocietit 
may  be  concerned  in  such  cases  or  not.     A  marriage  or  The  Biithop  of 
burial  register  would  certainly  be  admissible  to  prove  a       D«»*''- 
marriage  or  death,  in  suits  to  which  the  clergyman  who     Opininnt  of 
made  it  might  happen  afterwards  to  be  a  party,  though  he    'A^  J»dg€$* 
had  a  pecuniary  interest  in  the  particular  marriage  or 
death  at  the  time.    The  observation,  that  it  might  have 
been  fabricated  to  advance  the  interests   of  the  officer, 
affects  the  value  of  the  evidence^  not  its  admissibility ;  and 
may  be  offered  with  more  or  less  effect,  according  to  the 
degree  of  interest  in  the  officer,  and  the  proximity  of  time 
between  the  entry  and  the  suit,  and  other  circumstances. 

The  same  observation  which  I  have  made  on  the  fifth, 
applies  to  the  sixth  and  seventh  exceptions. 

The  eighth  exception  was  to  the  admissibility  of  part  or 
the  whole  of  the  return  of  a  writ  from  the  Exchequer, 
returned  into  the  office  of  the  First  Fruits. 

The  return  stated  the  vacancy  of  Camus  by  the  death 
of  Walter  Forrest^  nnd  the  collation  of  one  Breviter  on 
September  4th,  1716;  the  cession  by  Breviter ^  and  colla- 
tion of  Daniel;  and  the  institution  of  Faning  and 
another  to  other  rectories  in  the  county  of  Derry^  and  the 
collation  of  others. 

It  was  objected  that  no  part  of  this  return  was  admis- 
sible. The  part  relating  to  Camtts  was,  however,  clearly 
so ;  for  it  showed  two  collations  to  that  rectory.  It  was 
then  objected  that  the  remainder  was  not  receivable  ;  but 
it  was  answered  that  the  whole  was  one  official  act,  and 
the  jury  might  look  at  the  whole  in  order  to  explain  and 
authenticate  the  part  relating  to  Camus.  And  we  think 
this  was  rightly  done.  The  value  of  the  return  as  an 
accurate  document  must  depend  upon  looking  at  the 
whole  of  it ;  and  the  context  shows  that  the  term  *^  coUa* 
lion"  was  u;sed  in  its  proper  sense. 

2y2 
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1846.  The  ninth  exception  stands  on  precisely  the  same  fooliiig. 

The  Irish         '^^  tenth  was  seme  what  different. 

SociBTT  A  Frist  Fruits'  Writ  of  the  38  George  III.  was  ofiered, 

The  HUhop  of  directed  to  the  Bishop  of  Derty^  by  which  the  King  re^ 

Daaar.       quires  to  be  certified  what  deansj  &c.,  rectors  and  vicara 

nw^mUmm^    ^A^®  ^^^  admitted,  instituted,  collated,  or  inducted  tc 

4ke  Judgf^    dignities,  benefices,  &c.,  and  by  what  naoiea ;  togetbei 

with  the  day  and  year  of  the  institution  or  coUation  d 

each,  and  the  county  where  the  dignities.  See,  are  situate; 

and  the  command  of  the  writ  was^  that  the  Bishop  havii^ 

searched  his  registry  and  archives  touching  the  premiio, 

whatever  he  should  then  find  he  should  return  into  the 

Court  of  Exchequer  on  parchment,  reduced  into  proper 

form,  without  any  omission  whatever. 

The  return  by  the  Bishop  was,  that  having  searched  the 
registry  of  Derry^  and  the  archives  thereof,  he  found  '^  aH 
whose  names  are  in  the  schedule  written  to  have  been 
collated  and  instituted ;''  and  the  schedule  stated  seven 
collations  to  different  livings  (one  to  Camusy  and  that  was 
said  to  have  been  made  on  the  2d  oi  Juue^  1/97,  in  the 
room  of  a  former  incumbent,  who  held  the  same  for  ten 
years  and  twenty-seven  days  from  the  5th  of  3Iay^  l/^Ti 
and  vacated  the  same  by  resignation  on  or  about  the  2d 
June  aforesaid) ;  and  similar  statements  were  made  as  to 
the  others  ;  and  the  objection  to  this  return  was  the  same 
as  to  the  others,  with  this  addition,  that  the  former  state 
of  the  living  was  not  inquired  into  by  the  writ,  and  there- 
fore that  part  of  the  return  was  not  an  authentic  oCBcU 
act  pursuant  to  the  writ,  and  so  was  inadmissible ;  that  it 
was  a  very  material  part,  as  it  showed  the  collation  to 
have  been  made  immediately  after  the  vacancy,  and  coo- 
sequently  that  it  was  not  made  by  lapse,  but  plcnojurt; 
and  it  was  argued  that  as  the  Court  admitted  the  whole  of 
the  return,  and  held  that  the  whole  ought  to  be  taken  into 
consideration  by  the  jury,  the  ruling  was  erroneous. 
Supposing  that  the  Judges  had  held  these  parts  of  tk 
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return,  as  to  the  former  state  of  the  living  to  be  adniis-         l^^. 
sible  as  proof  of  the  truth  of  those  facts  (which  it  does     i*),^  imnB 
not  appear  that  they  did),  it  is  enough  to  state  that  we       Socibtt 
think  that  the  answers  of  the  bishop  in  this  respect  were  The  Uishop  of 
within  the  scope  of  the  inquiry  of  the  writ ;  for  it  asks       I^fi*"^' 
for  what  is  contained  in  the  registry  and  archives,  and  it     Opintimt  of 
is  to  be  inferred  from  the  return,  that  all  the  matters    the  Judges. 
therein  stated  were  in  the  registry  and  archives.     This 
exception  was  therefore  properly  overruled. 

The  eleventh  exception  stands  on  precisely  the  same 
footing  as  the  tenth. 

The  twelfth  was  an  exception  to  the  receipt  of  the 
original  collation,  produced  from  the  registry  of  Dern/y  of 
Thomas  Hichardson  to  the  living  of  Camus,  dated  23d 
JFwity  1841,  and  rnhde  plena  Jure. 

No  valid  objection  can  certainly  be  made  to  this  part  of 
the  evidence.  The  original  document  was  produced,  and 
was  the  best  evidence  of  it,  and  proved  an  act  of  posses- 
sion of  the  advowson  on  the  part  of  the  bishop,  and  was 
consequently  evidence  on  the  question  of  the  plaintiff's 
title. 

I  have  therefore  humbly  to  state  to  your  Lordships, 
that  the  Judges  are  all  of  opinion  that  none  of  the  ex- 
ceptions ought  to  have  been  allowed. 


liord  Lyndhursi.^^My  Lords,  in  moving  the  judgment       July  8. 

.  tn  this  case,  I  cannot  help  recalling  to  your  recollection, 

that  you  were  assisted  in  the  argument  by  the  then  Chief 

'Justice  of    the  Common   Pleas,   Sir  Nicholas    TindaL 

^V'c  have  this  morning  received  information  of  the  death 

of    that  most  excellent  and  eminent  individual.    A  more 

^'pvight,  learned,  and  able  Judge  never  adorned  the  seat 

^^  justice,    A  more  able  and  excellent  individual  in  all 

^'^^  relations  of  life  never  existed.    I  should  have  done 

^^J^tice  to  my  own  feelings,  if  I  had  not  upon  this  oc- 


I  paita  from  this  sad  subject  to  the  quei 
now  before  this  House.  I  attended  the 
BT^ment,  and  had  an  opportunity  of  coiumi 
the  learned  Judges,  during  the  progress  of 
rarious  points  that  occurred.  I  prepared  tfa 
the  consideration  of  the  Judges,  which 
by  the  House.  The  opinion  which  has  nc 
by  their  Lordships  exhausts  the  whole 
ject;  and  I  beg  leave  to  state,  that  I  en 
after  much  consideration,  in  the  view  tl: 
taken ;  and  1  shall,  then-fore,  with  your  Li 
Kent,  propose  that  the  judgment  of  the  i 
chequer  in  Ireland,  affirming  the  judgment 
of  Common  Pleas  there,  be  affirmed,  and  wi 

Lord  Brougham. — I  entirely  agree  with 
learned  friend  in  the  view  he  takes  of  this 
mind  goes  along  entirely  (as  it  did  during 
ment  of  the  counsel  at  the  bar)  with  the 
which  the  learned  Judges  have  come,  in  the 
and  satisfactory  opinion  which  we  have  no 
which  conclusion  1  bad  indeed  arrived  t 
course  of  the  argument  at  the  bar. 

The  main  error  which  ran  throus-h  the  am 
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fbr  which  evidence  was  tendered  and  admitted,  with  the         1846. 
admissibility  of  that  evidence.     The  evidence  tendered  to     ^1,^  ju,gH 
prove  any  point  may  be  perfectly  inadequate  to  prove  that      Society 
point.     It  may  be  such  that  if  the  learned  Judge  put  it  to  The  Bbhopof 
the  jury,  as  sufficient  proof,  his  direction  to  them  upon       Dkrrt. 
that  point  might  well  be  a  subject  of  exception.    Yet  the         ^^ 
same  evidence  might  be  perfectly  well  admitted  and  re-     Brougham. 
ceived  for  such  purposes  to  which  it  was  strictly  and  cor- 
rectly applicable. 

Now  that  applies  to  many  of  the  arguments  that  were 
urged  upon  several  of  those  exceptions  ; — it  applies  to  the 
eighth  as  well  as  to  others  of  the  exceptions,  in  this  way, 
that,  for  instance,  the  eighth  exception  goes  to  the  admis* 
sibility  of  a  document.    Now  it  was  admissible  past  all 
doubt  as  to  the  living  in  question, — Camus,    Then  sup- 
pose that  admissibility  had  not  opened  the  door  to  receiv- 
faig  that  document  generally  in  the  case,  but  that  it  was 
to  be  confined  to  showing  other  matters  for  which  it  had 
not  been  produced,  or  in  respect  to  which  it  might  not  be 
received  in  evidence  ;  still  if  the  document  is  to  be  received 
in  evidence  as  to  Camusy  it  is  past  all  doubt, — as  the  learned 
judges  have  by  their  opinion  given  us  to  understand  to  be 
their  view,  and  justly,— it  is  past  all  doubt  that  the  whole 
matter  might  well  go  before  the  jurors  in  order  to  make 
up  their  minds  upon  its  effect  after  the  evidence  should 
be  so  received.     Here,  again,  is  to  a  certain  degree,  the 
same  error  of  confounding  the  use  to  be  made  of  the  evi- 
dence, or  its  applicability  to  the  purposes  for  which  it  is 
•produced,  with  the   admissibility  of  the  evidence  itself. 
Suppose  that  in  a  cause  at  Nisi  Pruis,  the  defendant  pro- 
duces a  letter  under  my  hand ;  that  letter  is  received  in 
^^tdence,  though  it  may  be  very  true  it  does  not  prove  the 
"•^^  for  which  purpose  the  defendant  put  it  in.     If  the 
•'udge  refuses  to  receive  it,  his  direction  is  liable  to  be 
^^^^pted  against  for  that  refusal.   If  he  receives  and  states 
^'^Heously  to  the  jury  that  it  proves  the  point  which  it 
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does  not,   his  direction  is  liable    to   be 

upon  anuther  ground.     But  btill  it   ma} 

ceivable  in  evidence,  tliough  it  does  not  , 

The  Bi«hDp  of  (^  prove  wliicii  it  was  offered  io  evidence. 

With  reepcct  to  the  argument  raised  u 
of  the  case,  upon  the  trust,  certainly  it 
that  at  the  bar  they  ever  made  a  point  u] 
most  certainly  they  must  have  done  hc 
learned  Judges  would  not  liave  directed  ti 
it.  It  is  to  be  considered,  that  tlie  Cro 
trustee.  It  is  laid  down  as  one  of  the  fii 
the  prerogative  law  of  this  country,  that  tl 
be  a  trustee  fur  any  parties.  So  much  so 
that  it  is  laid  down  in  Comtfit'n  Digest, 
i^trongly  that  is  the  principle  of  law)  unde 
D.,  it  is  laid  down,  that  "  if  a  party  is  attai 
the  Crown,  by  the  attainder,  takes  th 
attainted  person  was  trustee,"  but  how  ?  ' 
a  trustee,  but  takes  it  discharged  of  the  t 
uudoubcdly  the  law. 

1,  therefore,  upon  the  whole,  entirely 
view   of  the  case  which  has  been  given 
Judges  iu  their  very  able  and  satisfactory 
entirely  concur,  therefore,  io  the  view  taki 
and  learned  friend,  namely,  that  the  jut 

aintifFs  in  error  ought  to  be  affirmed ; 


m  CASES  IN  THE  HOUSE  OF  liORDS.  67^' 

II  amiable,    honourable,  and  virtuous  individual,  I  never  1846. 

lb  knew.    I  never  bad  the  good  fortune  to  be  connected,  as  jiie  Irish 

^ainjr  noble  and  learned  friend  was,  with  hiui  in  official  life,  Sqciktt 

2^  but  I  had  the  great  honour  and  advantage,  which  might  The  Bit  hop  of 

p;have  been  turned  to  more  account  by  me,  but  which  I  l>«RaT. 

(^  still  deem  a  high  privilege,  and  which  now  leaves  only  a  ^^^^ 

-^painful    recollection, — I    had   the    honour  and  singular  Brougham, 
.  i  advantage  of  having,  been  one  of  his  pupils  before  I  was 
^.called  to  the  bar,  when  he  was  an  eminent  special  pleader. 
_|I  cannot  trust  myself  to  say  anything  more. 

ii  

Sir  Fitzroy  Kelly. — On   behalf  of    the  defendant  in 
^  error  in  this  case  I  have  to  ask  your  Lordships  for  a  cer- 
^;tificate  of  the  Speaker  of  this  House,  that  the  defendant 
^  had  good  grounds  for  defending  the  writ  of  error  in  this 
.  case.     Your  Lordships  are  aware  that  under  the  8th  and 
.9th  of   Victoria^  c.  51,  provision  is  made  for  enabling 
.  JBishops  who  shall  reasonably  and  properly  incur  costs  in 
respect  of  any  advowson  or  church  preferment,  to  charge 
the  living  with  those  costs.    It  is  true,  that  in  this  case 
\  your  Ix)rdships  have  affirmed  this  judgment  with  costs* 
.,  Sut  I  am  told  that  there  are  still  costs,  commonly  known 
^8  extra  costs,  to  a  very  large  amount  indeed,  which  have 
^  been  reasonably  and  necessarily  incurred  by  the  Bishop 
in  this  case,  beyond  any  which  the  law  will  enable  him  to 
**-  recover  against  the  plaintiffs  in  error.     And  it  is  for  the 
'*'  purpose  of  enabling  the  Bishop,  under  the  terms  of  this 
"^  act  of  Parliament,  to  charge  his  see  with  those  costs  that  I 
9  solicit  at  the  hands  of  your  Lordships,  this  certificate. 

I-.ord  Brougham, — That  can  apply  only  to  extra  costs 
*■  between  the  decision  in  the  Court  of  Exchequer  Chamber 
JF  and  the  present  decision ;  we  cannot  certify  to  any  thing 
•-  further. 

*'       Sir  Fitzfoy  Kelly,— The  law  will  give  effect  and  put  a 
!•   proper  interpretation    upon  your  Lordships'   certificate. 

il  YCL.  XII.  2  z 
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IS46.         All  tbat  1  ask  of  your  Lortkbips  is  a  cer 
ThriTisH     *''"  ^"^^^  °^  ^^^  Speaker  of  the  House  of  I 
Si»fi«TT       matter  of  fact,  that  there  was  f^ood  ground 
riip  BUIiop  of  such  writ  of  error. 

Dkbhv  l^rd  LytutkuTsl. — It  ig  perfectly  right  th 

cute  should  be  given. 

Lord  Brougham. —  Valeal  quantum.  We 
iiiou  as  to  the  extent  to  tvhich  it  operates. — 1 
(lueation  of  law. 

jH.i:;vieht  u/ffrmed  with  coilt. 
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m   Thomas  Maunsbll  Wilson  -     Plainti^in  error.  184(5. 

\i   John    Lovkland,   Lessee  of   the  1  ^  ^     ,     ,  .  ^^^f  '^  13. 

«       X   «r  ^  >Defendant  tn  error.         ^-^^ 

li       Rev.  J.  W.  FoasTER      -  -  J      •" 

The  3  &  4  W.  4,  c.  37,  8.  124,  empowers  the  Lord  lieutenant  Rectory, 
^        and  Privy  Council  in  Ireland  to  "  disappropriate^  disunite,  and   Ttthei,  Giebe, 
divest  any  rectory,  vicarage,  tithes,  or  portions  of  tithes,  and      *^PP^^P^'^' 
glebes,  or  part  or  parts  thereof,  from  and  out  of  any  archbi- 
shopric,  bishopric,   deanery,  or  archdeaconry,  dignity,  pre- 
bend, or  canonry,  and  to  unite   every  such  rectory,  vicarage, 
tithes,  or  portions  of  tithes  to  the  vicarages  and  perpetual  or 
other  curacies  of  such  parishes  respectively,  so  that  each  such 
rectory,  vicarage,  tithes,  or  portion  of  tithes,  and  glebes,  or 
part  or  parts  thereof,  shall  with  its  respective  vicarage,  perpe- 
tual or  other  curacy,  form  a  distinct  parish  or  benefice : — '* 

Held,  that  the  Lord  Lieutenant  and  Privy  Council  have  authority 
to  disappropriate  any  part  or  portion  of  the  tithes  of  a  rectory: 
That  the  word  "  rectory"  in  the  statute  must  be  applied  in  its 
widest  legal  sense,  and  therefore  includes  the  glebe  ;  and  that 
an  order  of  disappropriation  of  *'  Rectory,"  made  by  the 
Lord  Lieutenant  and  Privy  Council,  can  not  be  restricted  to 
the  tithe  rent  charge,  unless  on  the  face  of  the  order  of  disap- 
propriation such  restriction  is  manifested. 

In  an  order  of  the  Lord  Lieutenant  and  Council,  made  under  this 
act,  there  was  a  statement  of  the  revenues  of  three  rectories 
belonging  to  a  cathedral  treasurer  ship.  The  order  then  went 
on  to  say,  "  There  is  a  further  income  belonging  to  the  said 
treasurership,  arising  from  demised  lands,  amounting  to  the 
yeariy  sum  of  80/.  65.  \^d,"  The  glebe  lands  which  were 
not  in  express  terms  mentioned  in  the  order,  did  amount 
to  nearly  the  sum  thus  stated.  A  small  piece  of  land  called 
the  treasurer's  garden  made  up  the  rest.  After  this  statement 
of  the  revenues,  the  order  went  on  to  disappropriate  "  the 
rectories,  together  with  the  rectorial  tithes  thereunto  belong- 
ing,*' in  pursuance  of  the  power  given  by  the  act,  but  said 
nothing  about  the  glebe : — 

Held,  that  the  glebe  lands  were,  under  this  order,  disappro- 
priated from  the  treasurership. 

This  was  an  action  of  ejectment  to  recover  certain  lands 
situate  in  the  parish  of  Emfy  Grennanj  in  the  county  and 
vol..  xfi.  3  a 


the  Utter  related  to  the  mBnagement  < 
funds.  The  corpus  of  the  Treaanrerahii 
Rectory  of  St.  Patrick,  having  within  il 
ncy,  called  St.  Patrick,  otbenrise  SU^ 
the  rectories  or  parishes  of  Cahtrvalla  anc 
These  sereral  rectories  constituted  a  i 
Union  of  St.  Patrick. 

By  an  indenture  of  lease  bearing  dai 
1813,  made  between  the  Rererend  T.  ^ 
part,  and  the  Dean  and  Chapter  of  the  Ci 
rick,  of  the  other  part,  Qutnn  demiaed 
Chapter  a  plot  of  ground  situated  in  i 
Marj/'t,  lAmerick,  and  known  by  the  ni 
surer's  Garden,  for  a  term  of  forty  yeai 
March,  1813,  at  the  rent  of  2/.  per  annan 
1  If/.,  present  Irith  currency. 

By  auother  indenture  of  lease  dated  the 
between  the  Reverend  T.  Qui'nn  of  the 
M.  t^ltmt  (the  now  plaintiff  in  error) 
QuJHH  demised  to  fFiUon  the  glebe  lani 
Si.  Patrick  for  the  term  of  twenty-oi 
25th  March,  1^4,  at  the  yearly  rent  ol 
Is.  Gd.,  present  Iriih  currency. 

By  another  indenture  of  lease,  bearing  < 
1835,  made  between  Qutnn  of  the  one  p 
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the  time  of  his  death.  That  event  occurred  on  the  22nd  of 
JantULry^  1841,  and  thereupon  the  dignity  of  the  Trea- 
Burership  became  void. 

The  Bishop  of  Limerick^  in  whom  was  vested  the  pa«- 
tronage  or  right  of  appointment  to  the  treasurership,  gave, 
to  the  ecclesiastical  commissioners,  notice  in  writing  of  the 
vacancy  of  that  office.  He  did  this  under  the  provisions  of 
one  of  several  statutes  passed  to  r^ulate  ecclesiastical  pre- 
ferments and  revenues  in  Ireland.  These  statutes  are  fully 
referred  to  in  the  order  in  council  made  by  the  Lord  Lieu- 
tenant soon  after  the  announcement  of  Mr.  Quinn*s  death. 

On  the  20th  February,  1841,  and  while  the  office  or 
dignity  of  the  Treasurer  was  still  vacant,  his  Excel- 
lency the  then  Lord  Lieutenant  of  Ireland,  by  and  with 
the  advice  of  the  Privy  Ck>uncil,  made  an  order  to  the 
following  effect : 

^^  By  the  Lord  Lieutenant  and  Council  of  Ireland^ 
Ebrington. — ^Whereas  by  an  Act  of  Parliament  passed  in 
the  third  and  fourth  years  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  cap.  3/,  intituled,  ^  An  act  to 
alter  and  amend  the  Laws  relating  to  the  Temporalities  of 
the  Church  in  Ireland,*  it  is  (s.  124  (a)  )  amongst  other 
things  enacted.  That  it  shall  and  may  be  lawful  for  the  Lord 
Lieutenant,  or  other  chief  governor  or  governors  of  Ire- 
landy  for  the  time  being,  and  his  Majesty's  Privy  Council 
there,  in  the  case  of  the  Deaneries  of  Down  and  Raphoe, 

(a)  The  preamble  of  that  section  recites  "  That  whereas  seve- 
ral parishes,  or  the  tithes  or  portions  of  tithes,  and  glebes  thereof, 
are  appropriated  or  united  to  certain  archbishoprics,  bishoprics, 
deaneries,  archdeaconries,  dignities,  prebends,  or  canonries ;  and 
it  is  expedient  that  the  same  should  be  disappropriated,  disunited, 
and  divested  out  of  such  archbishoprics,  bishoprics,  deaneries, 
archdeaconries,  dignities,  prebends,  or  canonries,  aad  vested  in 
the  respective  vicars  or  ourates  discharging  the  duties  of  the  pa- 
rishes in  which  the  said  benefices,  tithes,  or  portions  of  tithes  are 
respectively  situate,"  and  it  then  proceeds  to  make  the  enactment 
embodied  in  the  order. 

3a2 
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cuionry  shall  be  void,  to  disappropriate, 
TUt  any  rectory,  vicarage,  tJthes,  or  port 
gldwa*  or  parts  or  part  thereof,  from 
Deaneriea  of  Down  and  Rapkoe  respedii 
oat  of  any  archbuhopric,  bishopric,  and  • 
archdeaconry,  dignity,  prebend,  or  canon 
any  such  rectory,  vicarage,  tithes,  or  port 
the  vicarages  and  perpetual  or  other  c 
parishes  respectively. 

"  And  whereas  by  another  Act  of  Parli 
the  fourth  and  fifth  years  of  the  reign  of  I 
jesty,  cap.  90,  intituled  <  An  act  to  anieni 
the  third  and  fourth  years  of  the  reign  of 
jesty,  intituled,  An  act  to  alter  and  anient 
ting  to  the  temporalities  of  the  Church  i 
amongst  other  things  enacted,  That  when 
act,  or  any  other  act,  any  parish  in  whic 
any  perpetual  curate  endowed,  shtdl  be  di 
disunited  from  any  ecclesiafitical  dignity  c 
curate  shall  immediately  upon  such  diss 
disunion,  and  by  virtue  thereof,  be  and  h 
vicar,  as  the  case  may  be,  of  the  parish  so 
or  disunited,  and  such  perpetual  curacy  si 
^nid  rectory  or  vicarage. 

"  And  whereas  by  a  further  act  passed 
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Fourth,  as  empowers  the  Lord  Lieutenant  and  Council  to 
unite  and  annex  any  parish,  tithes^  or  portions  of  tithes^ 
or  glebes,  so  as  by  the  said  act  disunited,  to  any  neigh- 
bouring rectory,  vicarage,  or  perpetual  curacy,  is  by  the 
said  act  of  the  third  and  fourth  years  of  her  Majesty,  de- 
clared to  be  and  the  same  is  hereby  repealed.    And  it  is 
by  the  said  last  mentioned  act  enacted,  that  in  lieu  of 
uniting  and  annexing  any  parish  tithes,  or  portions  of 
tithes,  or  glebes,  so  disunited,  to  any  neighbouring  rectory, 
vicarage,  or  perpetual  curacy,  it  shall  be  lawful  for  such 
Lord  Lieutenant  and  Council,  if  they  shall  not  think  fit  to 
erect  the  same  into  a  separate  benefice  or  parish,  to  order 
and  direct  that  such  parish,  tithes,  or  portions  of  tithes, 
or  glebes,  so  disunited,  shall  be  transferred  to  the  ecclesi- 
astical commissioners  for  Ireland,  and  the  right  and  inte- 
rest in  and  to  the  same,  and  all  arrears  thereof,  shall 
thereupon  vest  in  the  said  commissioners,  and  be  by  them 
carried  to  the  general  fund  under  their  administration, 
after  making  thereout  such  provision,  if  needed,  for  the 
due  performance  of  the  occasional  duties  of  such  parish  or 
place  as  the  said  commissioners  may  think  fit.      And 
whereas  the  treasurership  of  the  Cathedral  church  of  Si, 
Mary's,  Limerick,  in  the  diocese  of  Limerick^  is  now 
vacant,  and  it  appears  from  the  report  of  the  commission- 
ers on  ecclesiastical  patronage  and  revenue,  that  the  corpus 
of  said  treasurership  consists  of  the  rectory  of  St.  Patrick 
having  within  it  a  perpetual  curacy  called  St.  Patrick's, 
alias    Kilquare,  and  the    rectories  of   Cahirvalla    and 
Emiy  Grennan,  with  cure  of  souls,  the  said  several  parishes 
or  rectories  constituting  the  Union  called  the  Union  of 
St,  Patrick ;  that  the  revenues  of  said  parishes  or  rec- 
tories respectively,  under  the  act  of  the  first  and  second 
years  of  the  reign  of  her  present  Majesty,  cap.  109,  inti- 
tuled ^  An  Act  to  abolish  Composition  for  Tithes  in  Ire- 
land, and  to  substitute  Rent  Charges  in  lieu  thereof,'  are 
as  follows,  namely— 


1846. 
Wilson 

V. 
LoVKLAMIk 


662  CA8B8  IN  THB  HOUSE  OP  LORDSw 

1846.  I.  St.  Patrick's  Rectory  rent  charge      .    .    £Xi6    3  0 

^"^^  2.  CaAtrt;a//a  Rectory  rent  charge       .     •     •     157  lO  0 

WiMOM  3.  jB,n/y  Grennon  Rectory  rent  charge    •     .     112  10  0 


V. 
L0¥EIJk1f». 


ie526    3    0 

That  there  is  a  further  income  belonging  to 

the  said  treasurerahip  arising  from  demised 
lands,  amounting  to  the  yearly  sum  of  •  •  ^680  6  I| 
^'  Now  we,  the  Lord  Lieutenant  and  Privy  C!ouncil,  having 
maturely  considered  the  circumstances  of  the  said  trea- 
surership  of  St.  Mary's,  lAmericky  and  the  last  mode  for 
providing  for  the  interest  and  convenience  of  the  said 
several  parishes  or  rectories  forming  the  corps  thereof,  do 
hereby,  in  pursuance  of  the  powers  vested  in  us  by  the 
said  hereinbefore  first  recited  acts,  order  and  direct  that 
the  sud  parishes  or  rectories  of  St.  Patrick,  together 
with  the  rectorial  tithes  thereunto  belonging,  be,  and  the 
same  are  hereby  disappropriated,  disunited,  and  divested 

# 

from  and  out  of  the  said  treasurership  of  St.  Mary, 
Limerick,  and  united  to  the  said  perpetual  curacy  of  St. 
Patrick,  alias  Kilqnare,  erected  as  aforesud  within  the 
said  parish  or  rectory  of  St.  Patrick. 

''And  we  do  hereby  further  order  and  direct,in  pursuance 
of  the  hereinbefore  last  recited  act  of  the  third  and  fourth 
years  of  her  present  Majesty's  reign,  that  the  said  parishes 
or  rectories  of  Cahirvalla  and  Emly  Grennan,,  and  the 
tithes  thereunto  belonging  respectively,  be,  and  the  same 
are  hereby  disappropriated,  disunited,  and  divested  from 
and  out  of  the  said  treasurership  of  St.  Mary,  Limerick, 
and  transferred  to  the  ecclesiastical  commissioners  for 
Ireland.  Given  at  the  Council  Chamber  in  Dublin,  the 
25th  day  of  February,  1841. 

(Signed)  ''  Charles  Meath,  Charles  Kildare,  Stephen 
Cashel,  John  Radclije,  A.  JR.  Blake:' 

The  sum  of  80/.,  referred  to  in  the  said  order,  was  com- 
posed of  the  three  rents  reserved  by  the  three  leases  already 
mentioned,  and  of  1/.  I65.  \\d.  (present  Irish  currency), 
the  rent  for  the  Treasurer's  Garden,  demised  to  the  Dean 
and  Chapter. 
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On  the  20th  March,  1841,  the  Rev.  Robert  Knox  was 
duly  collated  and  installed  into  the  office  of  the  said 
treasurer,  and  discharged  its  duties  until  the  16th  Ocio^ 
ber  in  that  year,  when  he  was  presented  to  the  prebend  of 
Munchin,  in  the  diocese  of  lAmerick,  and  the  office  of  the 
treasurership  thereby  being  void.  Notice  of  the  vacancy 
was  duly  given  to  the  Bishop  and  the  ecclesiastical  com- 
missioners, on  the  19th  of  October,  1841.  On  the  19th 
March,  1842,  the  Rev.  James  William  Forster,  the  lessor 
of  the  defendant  in  error,  was  installed  into  the  sud  office 
under  the  appointment  of  the  bishop. 

On  the  29th  September,  1842,  the  sum  of  55/.  7s.  8j</. 
being  one  year's  rent  arising  after  the  appointment  of  Mr. 
Foster,  became  due  under  the  lease  of  the  25th  July,  1835, 
and  that  sum  was  on  the  part  of  Mr.  Forster  demanded 
from  the  plaintiff  in  error,  but  he  refused  to  pay  it,  on  the 
ground  that  by  the  Order  of  the  25th  February,  1841,  the 
lands  of  Emly  Grenncm  had  been  disappropriated  and 
disunited  from  the  said  treasurership  and  transferred  to  the 
ecclesiastical  commissioners,  and  that  therefore  Mr.  Forster 
had  not,  as  the  treasurer,  any  right  to  the  rent  reserved 
under  that  lease.  Mr.  Forster  thereupon  brought  an  action 
of  ejectment.  The  cause  was  tried  before  Mr.  Justice 
Jackson,  at  the  spring  assizes  for  Limerick,  in  1843,  and 
a  special  verdict  was  returned,  finding  all  the  facts  already 
stated  subject  to  the  opinion  of  the  court  on  the  law  bs 
applicable  to  them.  The  cause  was  afterwards  argued  in 
the  Court  of  Exchequer,  upon  two  points,  first,  whether 
the  statutes  gave  to  the  commissioners  the  power  to  dis- 
annex  a  part  or  portion  of  the  treasurership,  and,  secondly, 
whether  they  had,  by  the  terms  of  the  order,  disannexed  the 
rent  charges  alone.  Judgment  was  given  for  the  plaintiff 
in  the  ejectment  (6).  Mr.  Wilson  thereupon  brought  a 
writ  of  error  in  the  Court  of  Exchequer  Chamber,  where 
the  cause  came  on  for  argument,  on  the  13th  Novem^ 
ber,  1844,  and  the  court  (Mr.  Justice  Crampton  dissenting 
ib)  Lovekmdy.  Wilson,  7  In  Law  Rep.  197. 
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on  both  points)  affinniri  the  jn^ment  (r).  Mr.  /FiUon 
then  brought  a  writ  of  error  to  this  House. 

Sir  F.  Kelty  and  Mr.  BarUow  for  the  plaintiff  in  error. 
The  special  verdict  shews  that  in  htt  the  lands  for  which 
the  ejectment  is  brought^  are  the  glebe  lands  of  the  rectory 
of  £mly  Grennam.  The  point  to  be  decided  on  thst 
finding,  is  whether  those  lands  did  or  did  not  pass  under 
the  word  rectory  in  the  order  of  the  Lord  Lieutenant  and 
the  Privy  Council.  It  is  submitted  that  they  did  pass,  and 
were  thereby  completely  disannexed  from  the  treasurer- 
ship  and  annexed  to  the  newly  created  benefice. 

The  first  question  that  arises,  is  whether  the  Lord  Lieu- 
tenant and  the  Privy  Council  had  power,  under  the  statutes 
recited  in  their  order,  to  disannex  and  disappropriate  merely 
a  part  or  portion  of  the  income  of  the  treasurership,  and  to 
leave  the  rest  as  before.  Looking  to  the  intention  and  to 
the  very  expressions  of  the  acts,  it  is  clear  that  the  Lord 
Lieutenant  and  Council  did  not  possess  such  a  power. 
The  124th  sectbn  of  the  3  &  4  W.  IV.,  c.  37,  is  that 
on  which  this  question,  as  to  the  power  of  the  Lord  lieu- 
and  Privy  Council,  depends.  In  both  the  preamble  and 
the  enacting  part  of  that  section  ^^  tithes  and  portions  of 
tithes,  and  glebes  of  parishes''  are  spoken  of;  and  in  the 
preamble  it  is  recited  that  many  of  them  are  annexed  to 
*^  dignities,"  a  description  that  is  fiiUy  answered  by  the 
treasurership  of  this  cathedral  church.  In  the  enacting 
part,  the  Lord  Lieutenant  and  Privy  Council  are  authorized 
to  'Misappropriate,  disunite,  and  divest  any  rectory, 
vicarage,  tithes,  or  portions  of  tithes,  and  glebes,  or  part 
or  parts  thereof,  from  and  out  of  any  dignity,  &c.,  and  to 
unite  any  such  rectory,  vicarage,  tithes,  or  portions  of 
tithes,  to  the  vicarage  and  perpetual  or  other  curacies  of 
such  parishes  respectively."  "  Portions  of  tithes,  or  part 
or  parts  thereof"  cannot  here  mean  portions  of  such  tithes 
as  belong  to  a  rectory,  but  the  whole  of  what  belongs  to 
it^  whether  that  may  consist  of  tithes  or  of  portions  of 
(c)  Wilson  V.  Loveland,  7  Iriah  Law  Rep.  231. 
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tithes :  all  that  is  attached  to  a  rectory  must^be  disannexed         1846. 
with  it.     It  will  be  contended  on  the  other  side  that  the       Wilson 
Lord  Lieutenant  had  power  to  disannex  parts  t)f  the    ,      ^' 
profits  of  a  rectory,  and  that  these  words  do  not  mean  all 
the  profits  of  the  rectory ;  but  no  other  meaning  would  be 
reasonable.      Particular   persons    may,  under  particular 
circumstances,  possess  portions  of  the  tithes  of  a  parish, 
independently   of   the  rectory,   and   these  words  would 
exactly  meet  such  a  contingency,  and  were  introduced  into 
the  act  for  that  purpose.    Again,  it  is  impossible  to  say 
that  the  act  meant  to  apply  merely  to  what  is,  in  eccle- 
siastical language — a  rectory,  it  meant  the  profits  of  the 
rectory ;  for  the  whole  purpose  of  the  act  was,  not  to  divide 
rectories  and  curacies,  and  change  their  extent  and  limits, 
and  the  duties  of  the  rectors  and  curates,  but  to  arrange 
the  profits  of  them  in  such  a  manner  as  to  augment  the 
incomes  of  the  poorer  livings.    It  is  clear,  therefore,  con- 
sidering the  intentions  of  the  legislature  in  passing  this 
act,  that  the  power  to  disunite  and  to  appropriate  anew 
the  profits  of  a  living,  was  specifically  that  which  was  in- 
tended to  be  given  to  the  LordLieutenant  and  Privy  Council* 
Then  comes  the  question  whether  they  have  disannexed 
the  rent  charges,  but  left  the  glebe  lands  as  before  i    This 
question  depends  on  the  construction'of  the  order  itself,  and 
must  be  answered  in  the  negative.    They  intended  that  all 
the  profits  of  the  rectory,  glebe  lands  as  well  as  rent 
charges,  should  pass.    The  operative  part  of  the  order 
is  that   "The  parishes    or  rectories  of   SL   Patrick's^ 
and  the  rectorial  tithes  thereunto  belonging,  and  the  pa- 
rishes and  rectories  of  Cahirvalla  and  Emly  Grennan^ 
and  the  rectorial  tithes  thereunto  belonging  respectively, 
be  divested  from  and  out  of  the  treasurership,  and  trans- 
ferred to  the  ecclesiastical  commissioners.'^    It  will  be  con- 
tended, on  the  other   side,  that  nothing  will  pass  here 
beyond  the  tithes,  or  that  rent-charge  which  is  now  by 
statute  substitued  for  them.    But  it  is  settled  law  that 
"  by  the  grant  of  a  rectory,  will  pass  the  house,  the  glebe. 
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184€b        the  tithes,  and  offerings  beUmging  to  it/*  Sheppurtt 
WiLtojf       TowchMiome  {d) ;  and  in  tUs  order  in  council  the  woid 
'•  **  rectories'*  was  used  in  its  htfgcst  and  most  onrestrided 

\qpl  meaning.  It  is  dear  therefore,  that  this  part  of  the 
income  woold  pass,  if  there  was  nothing  to  control  the 
\qpl  meaning  of  the  words  employed.  There  is  nodung 
here  to  control  that  meaning.  On  the  contrary,  there  b 
erery  thing  to  make  it  applicable.  The  order  stales  the 
reveones  to  be  dealt  with,  and  among  them  stales  the 
farther  income  arising  from  the  demised  lands,  and  the 
special  rerdict  finds  the  fmcX  that  among  the  demised  lands 
from  which  this  farther  income  was  derived,  there  were 
these  very  glebe  lands.  There  was  no  intention  on  the 
part  of  the  Lord  Ideatenant  and  Priry  Cooncil  to  restrict 
this  graot.  If  there  had  been,  they  woold  have  known 
how  to  express  sach  an  intention.  Every  thing  enstcd 
in  this  case  to  bring  it  within  the  intention  of  the  Iqpsla- 
tare  which  was  that  of  better  proriding  for  the  nudn- 
tenance  of  ministers  who  had  active  duties  to  perform,  and 
whose  stipends  were  insufficient.  Here  was  a  parish, 
with  a  cure  of  souls,  insufficiently  provided  for.  The 
words  ^*  parishes,  rectories,  and  rectorial  tithes,"  used  in 
the  order,  do  not  justify  the  argument  that  nothing  else 
but  what  will  come  under  the  most  limited  meaning  of 
those  words  vras  intended  to  pass.  The  use  of  the  words 
rectorial  tithes  was  a  mere  redundancy  of  expression,  snd 
cannot  affect  the  plain  intention  of  the  order,  which  was 
to  pass  the  revenues  of  the  rectories  in  question,  bypassing 
the  rectories  themselves.  Here  the  order  states  the  things 
on  which  it  is  to  operate,  and  operates  on  all.  In  Mabie's 
case  (e),  Lford  Hobart  says,  ^^  If  I  let  my  rectory,  exceptii^ 
my  glebe,  the  exception  is  void ;  for  no  rectory  may  be 
without  glebe:  he  may  except  parcel  of  the  glebe  and 
goods,  but  in  pleading  the  lease  of  a  rectory,  this  shall  be 

(</)  Ch.  v.,  p.  93.  (e)  Winoh's  Rep.  23. 
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taken  for  the  whole  rectory,  and  not  for  parcel."    That        1846. 
principle  ia  decisive  here.    The  expression  is  not  only      w^^„ 
large  enough  to  pass  the  whole,  but  if  any  exception  is  to  o. 

be  established,  it  must  be  distinctly  expressed  to  be  so.        vbland. 
That  has  not  been  shewn  to  be  the  ease  here ;  the  general 
rule  will  therefore  prevail,  and  the  judgment  of  the  court 
below  must  be  reversed. 

Mr.  Wakefield  and  Mr.  £.  71  Hurlsione,  for  the  defen- 
dant in  error.  The  order  in  council  does  not  pass  the 
lands  which  are  the  subject  of  this  ejectment.  In  the  first 
place,  the  Lord  Lieutenant  and  Privy  Council  had  no 
power  permanently  to  disannex  them  from  the  trea- 
surership.  If  the  statute  is  carefully  examined,  it  will  be 
seen  that  the  power  is  to  disannex,  whenever  any  of  the 
dignities  mentioned  in  the  act  shall  be  void.  The  Lord 
Lieutenant  and  Privy  Council  are  from  time  to  time  to  * 
exercise  their  discretion  in  the  matter ;  and  for  this  reason 
it  is  that  the  bishop,  on*  occasion  of  each  vacancy  in  the 
treasurership,  gives  notice  to  the  ecclesiastical  commis- 
sioners. The  124th  section  of  the  statute  itself,  shows  that 
the  annexation  is  not  necessarily  to  be  permanent,  for  it 
expressly  provides  that  whenever  the  net  income  of  the 
benefice  erected  shall  exceed  200/.,  the  augmentation,  or 
the  portion  thereof  whereby  it  exceeds  that  sum,  shall 
cease  and  determine.  So  that  it  is  plain  that  the  Lord 
Lieutenant  and  the  Privy  Council  did  not  possess  the 
power  to  disannex  in  perpetuity  the  revenues  of  the  trea- 
surership. 

But  further,  it  is  contended  that  the  Lord  Lieutenant 
and  Privy  Council  had  power  to  disannex  part  of  the 
profits  of  a  rectory,  and  to  leave  the  rest  as  before,  and 
that  such  was  their  intention  in  the  present  case.  The 
words  **  portions  of  tithes,  and  part  or  parts  thereof,"  in  the 
124th  section,  do  not  bear  the  restricted  and  technical 
meaning  sought  to  be  put  on  them  by  the  other  side* 
They  mean  portions  or  parts  of  the  tithes  in  the  ordinary  ^ 
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1846.        sense  of  that  term,  and  the  Lord  Lieutenant  and  Prify 

Wu!voif      Council  might,  under  this  provision  in  the  statute,  have 

^'  disannexed  a  thirds  or  a  half,  or  any  part  oi  the  tithes,  and 

the  order  would  not,  on  that  account,  have  been  dbjee- 

tionable. 

[The  ZfOrd  Chancellor. — We  think  that  there  is  do 
doubt  as  to  the  power  of  the  Lord  Lieutenant  and  Privy 
Council  to  disannex  any  part  or  parts  of  the  profits  of  a 
rectory.  The  only  question,  therefore  b,  whether  that 
was  their  intention  in  making  this  order?] 

It  is  contended,  that  that  question  must  be  answered 
in  the  affirmative*  The  words  of  the  order  transfer 
only  the  ^^  parishes  and  rectories,  with  the  rectorial 
tithes.''  These  words  will  not  pass  the  demised  landf. 
It  is  not  the  same  as  if  the  word  rectory  alcme  had 
been  used,  for  then  it  might  have  been  contended, 
under  the  authority  of  the  dictum  in  ShephenTs  Ibuck- 
stone,  that  everything  connected  with  the  rectory  passed. 
But  here  other  words  are  used ;  specific  and  not  general 
expressions  are  employed  in  the  order,  and  a  strict 
legal  meaning  must  be  given  to  them.  If  part  of  the 
lands  demised  must  necessarily  be  included  in  this  order, 
the  whole  of  the  lands  demised  must  be  included  in  it,  for 
there  is  but  one  general  reference  to  them ;  but  part  of 
them  consisted  of  the  treasurer's  garden,  which  it  is  not 
attempted  to  say  passed  under  the  order.  Then  how  is  the 
distinction  to  be  made  as  to  what  demised  lands  did  or  did 
not  pass  ?  It  was  the  intention  of  the  Lord  Lieutenant  and 
Privy  Council  to  transfer  the  rectorial  tithes  alone  to  the 
ecclesiastical  commissioners,  and  to  leave  the  rents  arising 
from  the  glebe  lands  to  the  treasurer.  This  must  have 
been  the  intention,  since  it  would  have  been  unjust  to 
leave  the  duties  of  the  office  of  treasurer  to  be  performed, 
and  yet  to  strip  that  office  of  almost  all  its  income.  No 
such  intention  was  manifested  by  the  Lord  Lieutenant 
and  Privy  Council.  It  could  not  have  been  entertained; 
or  if  it  had,  the  expression  of  it  was  easy,  and  no  ex* 
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pression  to  that  effect  can  be  found.  The  question  there- 
fore becomes  purely  a  question  of  the  construction  to  be 
put  upon  the  words  actually  used.  Now  it  is  plain  that 
those  words  have  more  than  one  meaning ;  and  if  they  do 
not  necessarily  bear  the  meaning  which  deprives  the  pre- 
sent possessor  of  his  existing  rights,  the  law  will  not,  by 
mere  implication,  assign  that  meaning  to  them.  It  may  be 
true,  as  a  rule,  that  the  word  rectory  will  pass  the  glebe ;  but 
that  rule  will  not  apply  to  a  case  where  the  several  means 
of  income  are  specifically  enumerated,  and  then  some  alone 
of  them  are  disposed  of.  The  word  rectories  is,  throughout, 
imited  with  the  word  parishes  in  the  operative  part  of  the 
order,  and  must  be  construed  as  sjrnonimous  with  that 
word,  and  must  therefore  be  taken  to  mean  the  districts 
which  are  to  be  taken  from  the  treasurership,  and  annexed 
to  the  perpetual  curacy.  And  there  is  the  greater  reason 
for  giving  this  signification  to  it,  because,  if  construed  in 
its  more  technical  and  comprehensive  meaning,  the  sepa- 
rate and  express  grant  of  '^  the  rectorial  tithes  thereto 
belonging,"  would  be  idle  and  superflous ;  for  these  words 
would,  upon  the  construction  contended  for  on  the  other 
side,  be  already  included  in  the  word  ^^  rectories."  The 
word  rectories  will  be  sufficiently  satisfied  by  assigning  to 
it  the  meaning  of  the  territorial  district  and  spiritual 
duties  of  the  rectories.  Such  a  construction  will  get  rid 
of  all  the  contradictions  and  difficulties  that  must  other- 
wise beset  the  interpretation  of  the  otder. 

The  Lord  Lieutenant  and  Privy  Council  have  by  their 
conduct  shown  that  they  do  not  mean  to  disannex  all  the 
revenues.  They  had  the  power  to  suspend  the  dignity  of 
the  treasurership.  They  have  not  suspended  it.  [The 
Lord  Chancellor. — ^Tliere  is  a  power  to  suspend  it  as  long 
as  the  Lord  Lieutenant  and  Privy  Council  may  think  fit : 
was  there  any  order  for  that  purpose  ?]  There  was  not ; 
and  that  fact  is  relied  on  to  show  the  intention  of  those 
who  made  the  order  to  have  been,  that  the  dignity  of  the 
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treaturerahip  should  contiiiiie ;  and  if  so,  there  ecniU  not 
be  any  intention  to  take  away  all  its  revenoes.    Some 
provision  must  be  made  for  its  nuuntenance.    The  words 
of  the  order  are,  that  the  rectories  shall  be  dfisanneied, 
together  with  the  rectorial  tithes  thereto  bdonging :  none 
but  the  rectorial  tithes  can  be  disannexed  by  sndi  an 
order.    After  these  words,  the  use  of  wfaidi  riiows  that 
the  word  rectories  was  not  employed  in  its  extenare 
legal  sense,  the  order  goes  on  to  speak  of  the  further 
income  belonging    to    the    treasurership.     This   shows 
that  the  Lord  Lieutenant  and  Privy  Council  had  in  viev 
something  separate  and   distinct  from  what  had  bees 
before  described  in  the  order;  something  that  was  not 
included  in  the  phrase  rectorial  tithes.    Now  it  is  dev 
that  this  new  subject  matter  was  not  distincUy  and  in 
terms  disannexed  from  the  treasurership.     Was  it  in  aoj 
manner  expressly  dealt  wit}i  ?    Certainly  not.    It  is  de- 
scribed to  exist,  and  then  nothing  further  is  said  about  it 
It  is  submitted  that  this  is  a  very  strong  circumstance  to 
show  that  the  income  thus  referred  to  was  meant  to  be 
allowed  to  remain  in  its  then  state,  and  to  be  applied  in 
the  same  way  as  before.    It  is  impossible,  after  this  mode 
of  treating  this  part  of  the  income  of  the  treasurership, 
to  justify  the  transfer  of  it  from  the  treasurer  by  the  mere 
force  of  implication.   If  the  glebe  had  been  meant  to  pass, 
the  word  glebe  would  have  been  inserted  in  the  Order. 
The  glebe  is  wholly  distinct  in  its  nature  and  qualities 
from  rectorial  tithes:   both   had  been   alluded  to;  one 
description  of  income  alone  was  declared  to  be  disannexed, 
and  the  omission  of  the  other  from  the  operative  part  of 
the  order,  shows  very  plainly  that  there  was  a  positive 
intention  to  exclude  it  from  the  operation  of  that  order. 
Such  has  been  the  construction  of  tiiis  order  in  the  Courts 
below,  and  such,  it  is  confidenUy  submitted,  was  the  rigiit 
construction  of  it. 
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The  Lord  Chancellor. — My  Lords,  this  case  I  have 
looked  at  with  very  considerable  anxiety,  being  unable  to 
concur  in  the  opinion  of  the  great  majority  0f  the  Ju4ges 
of  the  Court  of  Exchequer  in  Ireland  who  have  had  it 
under  their  consideration.  It  certainly  is  a  case  of  very 
considerable  difficulty ;  and  the  document  on  which  the 
House  is  called  upon  to  put  a  construction  is  so  worded 
as  to  be  very  obscure,  and  to  raise  difficulties  which  are 
not  very  easy  to  surmount.  But  one  thing  is  perfectly 
plain,  namely,  that  in  terms  the  order  of  the  Lord  Lieu- 
tenant in  Council  transfers  the  rectory  to  the  commis- 
sioners. About  that  there  is  no  dispute.  The  terms  are, 
^^  and  we  do  hereby  further  order  and  direct,  in  pursuance 
of  the  hereinbefore  last  recited  act  of  .the  third  and  fourth 
years  of  her  present  Majesty's  reign,  that  the  said 
parishes  or  rectories  of  Cahirvalla  and  Emly  Grennan, 
and  the  rectorial  tithes  thereunto  belonging  respectively, 
be,  and  the  same  are  hereby  disappropriated,  disunited, 
and  divested  from  and  out  of  the  said  treasurership  of  Si* 
Marjfj  Limerickj  and  transferred  to  the  ecclesiastical 
commissioners  of  Ireland^* 

We,  therefore,  have  this  order  of  the  Lord  Lieutenant 
in  Council  under  the  authority  of  the  Act  of  Parliament, 
which  enables  that  body  so  to  deal  with  this  ecclesiastical 
property,  disannexing  the  rectory  and  the  rectorial  tithes 
thereunto  belonging  from  the  treasurership  of  St.  Mary's^ 
Limerick,  and  transferring  them,  as  they  are  authorized 
to  do,  to  the  ecclesiastical  commissioners  of  Ireland. 

Then  it  appears  that  the  rectory  in  question  consisted 
not  only  of  the  tithe  rent-charge  which  had  been  created 
under  the  act  authorizing  it,  but  that  it,  as  might  be  ex- 
pected, consisted  also  of  certain  other  descriptions  of 
property,  viz.,  of  the  glebe  land.  The  glebe  land  being  at 
that  time  under  lease,  nevertheless  constituted  of  course 
part  of  the  rectory ;  and  it  is  said  that  upon  the  con- 
struction of  this  document  the  intention  of  the  Lord 
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Ldeatenant  in  Coundl  b  plun,  and  that  the  effect  of  the 
document  b  only  to  transfer  the  tithes,  or  the  rent-diarge 
which  stands  in  the  phure  of  the  tithes  to  the  ecdeaastical 
commbsioners,  and  to  leave  the  glebe  as  part  of  the  pro- 
perty of  the  treasurership. 

As  we  find  the  term  *'  rectory"  used,  which^  beyond 
all  doubt,  would,  unless  it  be  shewn  that  it  was  not  used 
in  its  ordinary  sense,  carry  the  glebe  lands  as  part  and 
parcel  of  the  rectory,  those  who  contend  against  that 
larger  construction  must  shew  upon  the  face  of  the  b- 
strument  itself,  that  that  was  not  the  intention  of  those 
who  were  the  authors  of  thb  instrument,  but  that  their 
intention  was  to  divide  the  rectory  and  to  transfer  only 
the  rent-charge  to  the  commbsioners,  and  to  leave  the 
glebe  as  part  of  the  property  of  the  treasury.  That  most 
not  be  left  as  matter  of  mere  speculatioii :  it  must  not  be 
a  guess  at  what  the  intention  may  have  been ;  but  the 
intention  must  be  found  upon  the  face  of  the  instrument 
itself,  and  if  that  intention  be  found,  then  I  quite  agree 
that  it  is  not  material  what  the  words  used  are.  Every 
word  being  only  for  the  purpose  of  conveying  some  mean- 
ing, if  the  meaning  be  clear  and  distinct,  and  it  is  evident 
that  those  who  were  the  authors  of  the  instrument  used  it 
in  a  particular  sense,  or  with  a  view  to  a  particular 
description,  then  no  doubt  that  intention  appearing  on 
the  face  of  the  instrument  will  prevail,  though  terms  not 
perfectly  appropriate  have  been  used  to  carry  that  inten- 
tion into  effect.  Rut  that  must  be  clear,  because  the  legal 
import  of  the  word  being  clear,  it  can  only  be  superseded 
by  something  which  convinces  the  mind  that  it  was  not 
used  in  its  ordinary  legal  sense  and  import. 

Upon  looking  over  those  parts  of  this  document,  in 
which  that  question  arises,  I  confess  that  although  I  see 
evidently  a  great  deal  of  ambiguity,  and  although  there  is 
great  difficulty  in  explaining*  how  some  of  the  expres- 
sions found  their  way  into  the  instrument,  I  am  very  far 
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indeed  from  being  satisfied  that  the  intention  of  the  '^46.  . 
commissioners  was  to  use  the  term  "  rectory**  in  that  Wilsow 
limited  sense,  namely,  rectory  with  the  exception  of  the    ,      ^' 

i.ij*,.,  ,  i.,  LOTELAND. 

^be  lands,  for  that  is  the  contest  on  the  part  of  those 
who  claim  for  the  treasurership  these  glebe  lands. 

There  are  various  modes  in  which  this  document  may  be 
read.    The  terms  are  [his  Lordship  here  read  the  document 
especially  referring  to  that  part  which  described  the  revenues 
of  the  rectory] .    Then  comes  the  clause  which  I  before 
read  as  applicable  to  the  particular  parish  in  question. 
If  the  intention,  which  is  supposed,  really  did  exist  with 
respect  to  the  parish  in  question,  the  same  terms  are  used 
with  respect  to  the  other  parish,  where,  it  appears,  that 
there  was  a  perpetual  curacy,  and  in  that  case,  under  the 
provisions  of  the  act,  that  perpetual  curacy  ceases  to  be  a 
perpetual  curacy,  and  becomes  a  rectory,  the  rectory 
being  transferred  to   some  other  body  with  whom  the 
Lord  Lieutenant  and  Council  thought  it  ought  not  to 
remain  a  curacy.    The  curacy  becomes  a  rectory,  and  we 
have  this  singular  intention  therefore  imputed  to  the 
Lord  Lieutenant  and  Council,  that  whereas  the  rectory   . 
was  intended  to  be  so  dealt  with  by  them  as  to  be  thrown 
into  and  added  to  the  perpetual  curacy,  so  as  to  consti- 
tute a  benefice  which  might  exist  for  all  future  time  for 
the  benefit  of  the  parish,  they  nevertheless  intended  that  this 
benefice  should  be  deprivedof  the  glebe,  the  revenue  of  which 
constituted  a  part  of  the  80/.,  and  that  the  glebe  should 
remain  in  the  hands  of  the  treasurer.    It  is  perfectly  plain 
that  if  such  was  the  intention  of  the  Lord  Lieutenant  and 
Council,  it  was  within  their  power  to  effect  that  intention; 
but  it  would  be  a  singular  arrangement  for  them  to  make, 
to  deprive  a  benefice,  now  become  a  rectory,  of  the  pos- 
session of  the  glebe  that  properly  belongs  to  it.     With 
regard  to  the  particular  parish  in  question,  they  had  not 
proposed  at  that  time  to  dispose  of  the  rectory ;  the  act, 
therefore,  was  only  operative  for  the  purpose  of  taking  it 

VOL,  XII.  3    B 


to  deprive  that  rectory  of  its  glebe. 

I  have  read  all  the  words  of  thia  iDstrun 
the  queation  arises,  and  I  think,  reading  t 
it  would  be  very  difficult  to  say  that  tfa 
apparent  intention  declared  by  the  Lore 
council  as  to  operate  on  the  word  "  recrtc 
prive  it  of  its  ordinary  meaning,  and  to 
intention  was  to  leave  the  glebe  produc 
80/.  a  year  in  the  hands  of  the  treasurer. 

There  are  various  ways  in  which  this  m 
which  would  lead  to  one  conclusion  or  i 
that  the  I^rd  Lieutenant  and  the  Commis 
thors  of  this  instrument,  must  have  knon 
constitute  part  of  the  rectory  (in  which  i 
sently  consider  what  the  consequence  wc 
they  were  in  ignorance  of  the  title  to  the 
this  rent,  and  I  will  consider  what  the  effc 
position  would  be  upon  the  constructioi 
instrumeat. 

This  instrument  may  be  read  in  this  wa 
stating  of  what  the  treasurership  consi 
treasurership  consists  of  the  Rectory  o 
and  two  other  rectories,  which  are  nam 
therefore  of  those  three  rectories.  Then 
meration.  not  of  the  revenupn  of  thf>  tn»c 
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amount  derived  out  of  each  of  the  three  rectories.    Then         1846. 
comes  this  passage,  ^'  There  is  a  fourth  income  belonging       w^^n 
to   the  treasurership,  arising    from  the  demised  lands,  <^* 

amounting  to  the  yearly  sum  of  80/.  Now  if  those  demised 
lands  had  consisted  altogether  of  glebe,  in  one  or  other 
of  those  three  parishes,  I  think  the  natural  construction 
would  be,  although  the  term  is  varied,  that,  having  before 
stated  that  the  property  of  the  treasurership  consisted  of 
the  three  rectories,  the  construction  would  be  that  it  went 
on  to  dispose  of  all  the  property  thus  enumerated. 
Having  disposed  of  the  tithe  rent-charge,  which,  every 
body  knows,  does  not  necessarily  or  usually  constitute 
the  whole  of  the  property  belonging  to  the  rectory,  but 
which  had  been  enumerated  as  part  of  the  property  be- 
longing to  the  rectory,  this  further  passage  would  be  an 
enumeration  of  some  other  property  of  the  rectories,  which 
rectories  are  stated  to  constitute  the  income  of  the  treasur- 
ership. It  appears  there  is  a  small  portion  of  this  which 
was  not  attached  or  belonging  to  any  one  of  the  rectories,  but 
is  called  the  Treasurer's  Garden,  the  title  of  which  does  not 
appear ;  but  there  does  not  seem  to  be  any  reason  to  suppose 
that  it  was  part  of  the  glebe  land  of  any  one  of  the  parishes, 
the  possibility  is,  it  might  have  been  so — I  assume  it  was  not 
80  in  fact.  That  undoubtedly  would  shew  there  was  some 
error,  because  if  it  be  construed  in  the  way  I  am  now 
suggesting,  namely,  that  this  bO/.  a  year  arose  from  other 
portions  of  property  belonging  to  the  rectory,  it  would  be 
inaccurate  in  having  included  in  that  sum  that  small  por- 
tion called  the  Treasurer's  Garden.  Now  if  that  were  so, 
and  if  that  were  considered  as  a  mistake,  it  would  only  be 
attributing  too  large  a  sum  to  the  glebe  land  belonging  to 
the  rectory ;  then  you  would  infer  the  authors  of  the  in- 
strument did  know,  with  that  exception,  the  history  of 
this  property.  What  would  be  the  inference  from  that 
knowledge,  so  inferred  from  what  we  find  on  the  face  of 
the  instrument  ?     It  would  be  this,  the  propert}  of  the 
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treasurership  consuts  of  the  rent 
three  rectories,  and  consista  of  tli 
rectones  producing  a  certiun  anr 
operative  part  of  the  instrumen 
the  treasurership  in  one  case,  a 
curacy,  and  in  the  other  leavei 
commiBsionerB.  In  that  view  o 
be  no  ambiguity,  there  would  b 
amount  of  the  glebe  lands  at  I 
21.  short  of  80/.  But  there  wax 
face  of  the  instrument,  on  thi 
that  they  intended  to  leave  the 
of  the  treasurership,  because 
rectories  consist  of,  it  would  in 
they  were  large  enough  to  carr] 
of  the  treasurership  the  rectory  i 
tion,  then,  which  would  arise  u] 
ment  at  all,  would  be  that  it  dc 
and  does  not  enumerate  anythh 
that  amplification  will  not  opi 
something  not  expressed,  if  th( 
face  of  the  instrument  sufficient 
not  enumerated. 

That  would  be  the  result  on  thi 
were  the  authors  of  this  instrum 
property.  There  is  another  supp 
probable  of  the  two,  namely,  th 
the  stale  of  the  property,  and 
other  they  conceived  that  this  v 
the  treasurership,  and  that  it 
rectory,  and  did  not  form  par 
would  be  the  effect  of  that  suppc 
position  or  the  other  you  must 
supposition  would  be  this,  nan 
veyed  the  rectory ;  but  that  thej 
tentofthat  which  they  conveyed 
rectory,  and,  of  course,  in  that 
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intention  of  separating  anything  belonging  to  the  rectory         1846. 
from  the   rectory  itself,  becaue  being  ignorant  of  what       Wilson 
formed  part  of  the  rectory,  you  cannot  presume  an  inteu-  ^' 

tion  of  separating  from  the  rectory  that  which,  m  this 
view  of  the  case,  they  did  not  suppose  to  belong  to  it. 
That  never  could  be  admitted  as  a  ground  for  this  con- 
struction of  the  instrument,  because,  upon  that  sup- 
position, they  were  ignorant  of  the  extent  of  what  they 
were  doing ;  but  they  have  used  terms  ample  and  large 
enough  to  convey  the  whole. 

It  is  very  difficult  to  impute  this  intention  to  them, 
because,  first  of  all,  anybody  considering  this  maturely,  as 
it  is  necessary  now  to  consider  it,  must  be  struck  with  the 
circumstance  of  the  three  rectories  having  none  of  them 
any  glebe,  and  not  having  anything  but  the  tithe-rent 
charge  ;  but  that  is  the  supposition  which  we  must  make, 
if  we  imagine  that  in  the  words  which  are  used  in  de- 
scribing the  BO/.,  they  were  considering  the  80/.  as  arising 
from  other  property. 

I  am  assuming,  for  the  present  purpose,  that  there  is 
sufficient  upon  the  face  of  the  instrument  to  lead  to  the 
fair  inference  that  they  imagined  that  to  be  the  case.  I 
apprehend  that  would  be  equally  inoperative  for  the  pur- 
pose  of  affecting  the  meaning  of  the  terms  which  they 
have  used.  First  of  all,  do  the  parties  who  contend  for 
this  construction,  prove  it?  Can  anybody  be  satisfied 
that  that  was  the  case  ?  You  may  suppose  and  speculate 
upon,  and  think  it  more  or  less  probable ;  but  it  is  im- 
possible to  say  that,  upon  the  face  of  the  instrument,  there 
is  any  proof  that  they  acted  under  that  state  of  ignorance. 
On  the  face  of  this  instrument  you  must  find  the  intention 
to  use  the  word  ^'  rectory"  in  a  sense  different  from  that 
which  is  the  ordinary  and  legal  sense ;  and  not  only  you  do 
not  find  any  such  intention  manifest,  but  when  you  look  at  all 
parts  of  this  instrument  for  the  purpose  of  discovering  what 
was  in  the  minds  of  those  who  were  the  authors  of  it^  you  find 
something  of  an  exactly  opposite  kind.    I  find  one  supposi* 
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tioD  in  one  put,  and  another  in  ai 

to  any  certainty,  or  enabling  m  U 
it  will  be  safe  to  depart  from  the  o 
of  the  word  ased.  I  agree,  the 
Crampton,  in  the  opinion  which 
bound  to  construe  thisexpresBioo  I 
ing,  and  that  there  is  not  Eufficieni 
a  concluB ton  that  theauthorB  of  ii 
sense  than  that  which  was  its  Xef 

I  am  therefore  under  the  ne 
your  LordehipH  to  rererae  the  ju 
pronounced,  and  to  gire  judgmei 
tiff  in  error. 

lA>rd  Campbell. — My  Lords,  1 
noble  and  learned  friend,  the  Ltn 
which  he  has  taken  of  this  case 
just  construction  of  the  Act  of  Pi 
tenant  and  council  had  the  powei 
and  transfer  the  glebe  land,  becai 
words  of  the  statute  are  clear  and 
doubt  that  they  had  that  power ; 
preamble  cannot  controul  the  wor 
the  statute. 

This,  therefore,  brings  it  to  a 
struction  of  the  Order.  Now  t1 
which  are  in  themselves  universi 
dantly  sufficient  to  carry  the  g 
tithes  and  all  the  temporalities,  tl 
those  who  limit  the  operation  of  I 
thing  else  upon  the  face  of  tbe 
operation.  Nfy  Lords,  I  have  ai 
of  the  Order,  and  I  take  the  sam 
and  learned  friend  on  the  wonlsa 
a  mere  matter  of  conjecture  to 
Lieutenant  and  council  did  not 
wliich  they  liavc  employed  their  u 
and  if  I  were  really  to  form  a  co 
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likely  come  to  the  conclusion  that  they  really  meant  that 
the  whole  of  the  rectory,  and  every  thing  belonging  to  it, 
should  be  included, 

I  cannot  get  out  of  the  dilemma  proposed  by  the  5th  rea- 
son of  the  plaintiff  in  error — **  Because  the  Lord  Lieu- 
tenant and  Privy  Council  in  Ireland  at  the  time  of  making 
the  Order,  bearing  date  the  25th  day  of  February j  1841, 
either  did  know  or  did  not  know  that  the  rent  was  derived 
out  of  the  glebe  lands  of  JEmfy  Grennan.  If  they  did  know 
of  this  fact,  they  must  be  taken  also  to  have  known  that  in 
disappropriating  the  rectory,  the  glebe  lauds  belonging  to 
the  rectory  passed  with  it ;    and  if  they  did  not  know  this 
fact,  but  supposed^the  rent  to  arise  out  of  demised  lands, 
forming  no  part  of  the  rectory,  but  other  and  distant  pro- 
perty belonging  to  the  treasurership,  then  it  is  clear  that 
they  could  not  have  intended  to  except  that  out  of  the  rec- 
tory which  they  did  not  know  to  be  part  of  it,  and  that  when 
they  used  the  word  ^  rectory,'  they  did  so  in  its  full  and 
legal  acceptation,  intending  the  rectory  with  all  its  inci- 
dents to  pass."    I  have  no  doubt  the  first  branch  of  the 
dilemma  is  the  true  one.    The  Privy  Council  of  Ireland 
consists  of  the  Lord  Chancellor  of  Ireland  for  the  time 
being,  and  the  Judges,  who  very  carefully  and  anxiously 
consider  such  cases,  and  I  have  no  doubt  that  at  that  time 
there  was  a  very  strict  investigation  into  all  that  belonged 
to  this  rectory ;  and  that  if  there  had  been  any  intention 
that  the  glebe  land  should  have  been  excepted,  there  would 
have  been  an  express  proviso  of  exception  introduced  into 
the  Order.     I  come  to  the  conclusion,  therefore,  notwith- 
standing that  in  some  parts  the  Order  is  drawn  rather 
in  a  slovenly  form,  that  those  who  drew  this  Order  were 
perfectly  well  aware  that  the  rectory  consisted  not  only 
of  the  rent-charge  but  the  glebe  lands,  and  that  they  in- 
tended that  the  whole  should  be  transferred  when  they 
used  the  word  ^*  rectory,"  which  they  did  in  its  legal  sense,, 
and  of  which  they  knew  the  full  meaning. 

Judgment  reversed. 


1846. 
Wilson 
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t  }^r'^    Thouas  Rooehs 
July  Id,  SO. 


Plai7itiff 
Defendai 


Atigittti  of 

BmUiTupt, 
TfetpQU. 
Pkaditig. 


A  declaration  in  trespass  itated  a  breaktog  and  enC 
iitg  the  doors,  hinges,  and  locks ;  spoiling  the  g 
trees  ;  and  exposing  the  plaintiff's  goods  to  8a]i 
mises  ;  by  meanB  of  which,  &c.,  the  plHJatiff  i 
disturbed  in  the  possession  of  his  house,  bat  pi 
carrying  on  his  business,  and  deprived  of  the  enji 
goods.  The  defendant  pleaded  that,  before  the  ac 
the  plaintiff  became  a  bankrupt.  Held,  on  ^ne 
(affirming  the  judgment  of  the  Court  below),  that 
tome  causes  of  action  included  in  the  declaration 
not  pass  to  the  assignees,  the  plea  whicb  embraci 
and  was  not  addressed  to  any  particular  portion  o 
tion,  was  insufficient,  and  bad. 
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and  forced  and  broke  open,  broke  to  pieces,  and  damaged 
diverSi  to  wit,  ten  doors  of  SpencCy  of  and  belonging  to 
the  said  dwelling-house  with  the  appurtenances,  and 
broke  to  pieces,  damaged,  and  spoiled  divers,  to  wit,  fifty 
locks,  &c.,  of  great  value,  &c.,  and  trod  down  and  spoiled 
the  grass  and  herbage  of  Spence,  of  great  value,  &c.,  and 
tore  up  and  spoiled  the  fruit  trees  and  shrubs  of  Spence, 
of  great  value,  &c.,  and  seized  the  goods  of  Spence,  to  wit, 
of  great  value,  &c«,  and  wrongfully  exposed  the  same  for 
sale,  in  and  upon  the  dwelling-house  of  Spenccj  without 
the  permission,  licence,  or  authority  of  Spence,  whereby, 
and  by  means  of  which  several  premises,  Spence  was  not 
only  disturbed,  &c.,  in  the  possession  of  his  house,  but 
prevented  from  carrying  on  his  lawful  affairs  and  business, 
and  deprived  of  the  use  and  enjoyment  of  his  goods  and 
chattels. 

Rogers  J  by  a  plea  dated  8th  December  ^  1842,  pleaded 
that  Spence  ought  not  further  to  maintain  his  action, 
because,  heretofore,  and  after  the  I  Ith  November,  1842, 
Spence  was  a  trader,  and  was  indebted  to  Rogers,  and 
absented  himself  from  his  dwelling-house,  and  that  a  fiat 
in  bankruptcy  issued  against  him  upon  the  petition  of 
Rogers,  and  that  on  the  3d  December  he  was  declared  a 
bankrupt,  and  that  one  William  Pennell  was  appointed 
official  assignee  of  his  estate,  and  accepted  and  took  upon 
himself  the  burden  thereof;  by  virtue  of  which  said 
appointment  and  acceptance  as  aforesaid,  and  by  force  of 
the  statutes  in  such  case  made  and  provided  (a),  the  causes 
of  action  in  the  declaration  mentioned,  became  and 
were,  and  each  and  every  of  them,  became  and  was  ab- 


1846. 

ROOKRS 
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(a)  6  Geo.  4,  c.  16,  8.  63,  by  which  it  is  enacted,  that  the 
commisaioaera  shall  assign  to  the  assignees,  for  the  benefit  of  the 
creditors  of  the  bankrupt,  all  the  present  and  fiitare  personal  es- 
tate of  such  bankrupt,  wheresoever  the  same  may  be  found  or 
known. 

Sect.  64.    The  commissioners  shall  convey  to  the^assignees. 


702  CASBS  IN  TUB  HOUSB  OV  LORD9. 

1846.        solutely  vested  in  and   transferred  to  Pennell,  as  sue 
RooBRs      official  assignee,  under  the  said  fiat,  &c.    Verification, 
c*  Spence  put  in  a  general  demurrer  to  this  plea,  and  tfa 

paper  book  stated  the  ground  of  the  demurrer  to  be,  ths 
the  declaration  upon  the  face  of  it  disclosed  a  variety  ( 
causes  of  action,  which  did  not,  according  to  law,  pass  t 
or  vest  in  his  assignees.— >Rojr^«  joined  in  demurrer. 

Judgment  was  given  by  the  Court  of  Exchequer  againi 
the  plea  (a),  and  the  case  was  then  carried  to  the  Exchc 
quer  Chamber,  where  that  judgment  was  affirmed  (6). 

Mr.  George  Atkinson  for  the  plaintiff  in  error. 

The  Courts  below  decided  this  case  on  the  authority  o 
Clark  V.  Calvert  (c).  The  true  grounds  of  that  decisioi 
were — Ist,  That  the  assignees  had  not  interposed  to  dives 
the  bankrupt  of  his  leasehold  interest  (for  want  of  wbicl 
averment  the  plea  was  substantially  defective ;  Copelant 
V.  Stephens  (d)y  fFilliams  v.  Bosanquet  {e)  )  ;  and,  2Ddly 
That  no  one  can  maintain  trespass  qtiare  clausum /regit 
but  he  who  is  in  actual  possession  of  the  locus  in  guc 
when  the  injury  is  done.  This  latter  ground  alone  affecti 
the  present  case.   The  case  of  Clark  v.  Calvert  is,  at  best, 

for  the  benefit  of  the  creditors  as  aforesaid,  all  lands,  teDcments, 
and  hereditaments,  except  copyholds,  &c.,  to  which  any  bank- 
rupt is  entitled,  in  any  of  such  lands,  &c. 

1  &  2  W.  4,  c.  56.  When  any  person  hath  been  adjudged  a 
bankrupt,  all  bis  personal  estate  and  effects,  present  and  future, 
which  by  the  laws  now  in  force  may  be  assigned  by  commission- 
ers acting  in  the  execution  of  a  commission  agaiust  such  bank- 
rupt, shall  become  actually  vested  in  and  transferred  to  the  assig- 
nees or  assignee  for  the  time  being,  by  virtue  of  their  appoint- 
ment. 

By  sect.  26,  a  similar  provision  is  made  as  to  real  estate. 

(a)  11  Mee.  &  W.  191.  »  (d)  1  B.  &  A.  605. 

(b)  13  /rf.  571.  (e)  3  Moore,  500. 

(c)  3  13.  Moore,  96  ;  8  Taunt.  742,  S.  C. 
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one  of    doubtful    authority,    for    the    contemporaneous         1846. 
reporters  differ  materially  in  their  statements  of  the  facts,       Rogers 

and,  judging  by  the  discrepancy  in  the  marginal  notes,  in  t^* 

Spence 

their  views  as  to  what  was  the  legal  effect  of  the  judg- 
ment. But  as  the  judgment  seems  to  have  been  deli- 
vered after  a  time  taken  to  consider,  it  must  stand  or  fall 
upon  its  own  merits  alone.  Upon  an  accurate  examination 
it  will  be  found  to  be  erroneous.  Lord  Chief  Justice 
Dallas  there  sap,  ^*  This  is  an  action  of  trespass  for  an 
injury  done  to  the  soil,  and  which  no  one  can  maintain 
but  he  who  is  in  the  actual  possession  of  it/^  If  by  the 
word  ^^  actual*'  here  used,  it  is  meant  that  the  bankrupt 
alone  can  maintain  the  action,  because  he  was  in  possession 
when  the  trespass  was  committed,  and  that  his  assignees 
cannot  maintain  it  because  they  were  not  in  posses- 
sion at  the  time,  the  proposition  is  erroneous;  for  it 
is  a  familiar  rule  of  evidence,  that  such  an  action 
may  be  supported  by  other  and  different  possession  than 
actual — namely,  by  constructive  possession  ;  Starkie  on 
Evidence  (/)i  and  the  cases  there  collected;  the 
new  rules  {g).  If,  therefore,  the  word,  actual,  was  in  that 
judgment  used  in  exclusion  of  constructive  possession, 
the  authority  of  Clark  v.  Calvert  cannot  be  sustained. 
And  again,  if  evidence  of  constructive  possession  will  sup- 
port such  an  action,  all  idea  of  personal  damage  falls 
to  the  ground.  On  this  demurrer  it  is  sufficient  for  the 
plaintiff  in  error  to  show  that  such  an  action  may  be 
maintained  on  a  constructive  and  statutory  possession, 
such  as  exists  here.  A  difficulty  of  pleading  seems  to 
have  suggested  itself  to  the  Court  in  Clark  v.  Calvert. 
But  on  the  4  Edw.  III.,  c.  7,  and  on  the  3  &  4  Wm.  IV., 
c.  42,  the  declaration,  in  the  case  of  executors,  who  in 
principle  may  be  assimilated  to  assignees,  must  be  framed 
on  the  possession  of  the  deceased  person.  But  if  the  word, 

(/)  Tit.  Trespass.  (g)  Reg.  Genl.  HU.  T.,  4  W. 

IV.,  "  Trespass,"  8.  2. 


the  pIe«dingH  are  framed  upon  Mb  posf 
cedent  ib  to  be  found  upon  the  3  &  4  Wn 
it  cannot  be  denied  but  that  the  declan 
framed.  Upon  what  principle  is  this  ? 
principle  that  ^e  executors  are  made  sti 
and  BO,  under  the  6  Geo.  IV.,  c.  16,  B.  63, 
made  statutory  plaintiffs. 

[Lord  Campbell. — You  are  assuming  t 
action  passed  to  the  asgignees.] — The 
founded  upon  that  assumption ;  but  the 
case  of  Clark  v.  Calvert,  and  the  a 
Courts  below,  eeemed  to  demand  these 
serrations. 

What  is  the  cause  of  action  here? 
breaking  and  entering — the  rest  is  mere 
vation.  The  whole  fallacy  of  the  a^^mei 
below  consists  in  the  suppositioa  that  < 
involved  in  this  issue.  If  there  was  an 
the  plea  more  extensively,  it  would  ful, 
would  be  bad  upon  demurrer.  The  pi 
hapa,  the  power  to  make  what  is  here  i 
vation  of  the  principal  trespass,  a  distinct 
in  a  separate  couBt,  and  to  that  the  defen 
pleaded  differently.  As  it  now  stands 
could  hare  adopted  no  other  form  of  ph 
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Gudge  (iTi),  distinctly  establish  the  proposition  that  the        '1846. 
breaking  and  entering  is  the  gist  of  the  action,  and  all  the       Rogers 
rest  of  the  declaration  mere  matter  of  aggravation^  which       ^    ^' 
could  not  be  pleaded  to,  or  involved  in  the  issue. 

These  cases  likewise  shew,  beyond  all  controversy,  that 
if  the  plaintiff  below  meant  to  rely  upon  any  thing,  prima 
facie^  mere  matter  of  aggravation,  as  a  distinct  ground  of 
action,  it  ought  to  be  replied,  or  new  assigned. 

A  chose  in  action  of  this  sort  does  pass  to  the 
assignees.  There  is  no  case  directly  in  point,  but  there 
are  numerous  authorities  affirming  the  principle.  It  is 
clear,  that  cases  arising  out  of  contracts  form  a  class  of 
that  kind.  But  there  is  another  class  of  cases  arising  out 
of  torts.  Smith  v.  Coffin  {n)  shews  that  a  right  to  bring  a 
real  action  exists  in  the  assignees.  Mitchell  v.  Hughes, 
Hancock  v.  Caffyn,  Wright  v.  Fairfield,  Drake  v.  Beck- 
ham,  also  shewed  that  a  chose  in  action  in  tort,  as  well  as  in 
contract,  is  part  of  the  personal  estate  oi  a  bankrupt  under 
the  6  Geo.  A,  c.  16,  s.  63,  and  as  such,  passes  to  his 
assignees.  It  is  scarcely  possible  to  see  why,  on  principle, 
an  action  of  trespass  quare  clatisum  /regit  should  not 
range  under  the  former  category ;  it  is  a  chose  in  action 
— it  is  personal  estate — it  is  an  injury  to  the  land,  which 
passes  to  the  assignees  for  the  benefit  of  creditors.  [Lord 
Campbell, —  It  is  an  injury  to  the  possession,  and  not  to 
the  landJ]  No:  it  is  an  injury  to  the  land,  of  which 
possession  is  evidence  of  title :  for  an  injury  to  possession 
(if  there  could  be  such  a  thing),  the  form  of  remedy  would 
be  case,  and  not  trespass.  The  pleas  of  right  of  way, 
leave  and  license.  Statute  of  Limitations,  and  the  like, 
shew  that  it  is  an  injury  to  something  real  and  substantial, 
and  not  to  a  thing  incorporeal. 

(/)  8  Bam.  &  Cres.  257.  Bing.  N.  C.  72;  4  Moore  & 

(m)  7  Scott  N.   R.    1025 ;      Scott  588. 
see    also  Bush  v.   Parker,    1  (»)  2  H.  Bl.  451. 
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The  spirit  in  which  the  bankrupt  laws  have  been  con- 
strued^ shews  that  this  is  an  action  which  will  pass  to  the 
assignees.  What  would  be  the  consequence  if  it  would 
not  pass  ?  Suppose  an  injury  of  this  sort,  and  the  value 
of  the  property  depreciated  one  half — the  assignees  would 
thereby  receive  the  property  of  the  bankrupt  much  dete- 
riorated in  value.  Ought  they  not,  under  such  circum- 
stances, to  be  entitled  to  maintain  an  action. 

In  Hancock  v.  Cctffyn  (o)  Lord  Chief  Justice  Tindal 
said  (/>),  ^'  The  next  objection  is  that  the  right  of  action, 
in  the  present  instance,  if  any  exists,  is  not  of  a  nature  to 
pass  to  the  assignees.  Undoubtedly  there  is  a  large  class 
of  actions  in  which  the  assignees  of  a  bankrupt  cannot 
put  the  law  in  force.  Rights  of  action  for  injuries  to 
the  person  of  a  bankrupt  do  not  form  the  subject-matter 
of  the  assignment  contemplated :  neither  does  a  right  of 
action  for  slander,  or  for  a  libel,  pass  by  the  assignment 
But  it  seems  to  me  that  we  should  be  giving  a  very  inade- 
quate interpretation  to  the  words  of  the  Statute  6  Geo.  4, 
c.  16,  if  we  were  to  hold  that  the  assignees  cannot  main- 
tain an  action  for  a  wrongful  deterioration  in  value  of 
property  coming  to  them  by  assignment;"  and  he  after- 
wards added :  *'  When  the  assignment  is  to  be  of  all  the 
personal  estate  of  the  bankrupt,  why  are  the  assignees  to 
be  precluded  from  the  right  to  recover  compensation  for 
an  act  whereby  the  property  of  a  bankrupt  has  come  to 
their  hands  in  a  less  valuable  condition  than  it  otherwise 
would  have  done.  The  case  of  executors  is  analogous.'* 
If  the  bankrupt  here  had  died,  his  executors  would  have 
been  entitled  to  sue  for  the  injury  which  his  real  estate 
had  suffered.  [Lord  Campbell. — Assuming  that  the 
breaking  is  the  gist  of  the  action,  how  does  it  appear  that 
the  property  was  injured  ?  The  bankrupt  can  maintain  the 
action,  because  his  possession  was  disturbed.]  The  right  of 


(o)   1  Moore  &  Scott,  5*21. 


(p)  Id.  633. 
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action  vests,  because  the  land  has  been  injured  by  the         1846. 
trespass.  r!^rs 

Then  it  is  said  on  the  other  side,  that  the  plea  is  bad,       ^    ^' 
•  .1  111  , .  .     .  Sfence. 

because  it  does  not  state  that  the  real  estate,  on  which  the 

injury  was  committed,  did  pass  to  the  assignees  of  the 
bankrupt.  But  if  the  construction  put  by  tlie  defendant 
below  on  Beckham  v.  Drake  and  Smith  v.  Coffin  is  cor- 
rect, it  is  immaterial  whether  the  real  estate  did  pass  or 
not,  or  whether  the  bankrupt  parted  with  it  or  not. 
Beckham  v.  Drake  proceeded  on  the  ground  that  the 
contract  remained  with  the  bankrupt,  and  that  the  chose  in 
action,  or  the  right  to  recover  damages  for  the  breach  of 
that  contract*  did  pass  to  the  assignees.  So,  in  Smith  v. 
Coffin^  it  was  said  in  argument,  that  a  right  to  a  real 
action  could  not,  in  the  langunge  of  the  13  Eliz.,  c.  7^  be 
'^  departed  with''  by  the  bankrupt ;  but  the  Court  held  that 
it  could,  and  that  it  was  of  a  descendible  quality.  Suppose 
the  bankrupt  here  had  sold  the  estate  to  a  third  person  for  a 
valuable  consideration,  if  that  case  is  still  law,  as  it  is  a 
principle  of  law  that  a  chose  in  action  is  not  assignable, 
the  right  to  maintain  this  action  mv^t  have  remained  in 
the  bankrupt  till  the  appointment  of  his  assignees,  in 
Comyn's  Digest  ( 9),  it  is  said,  '^  So,  if  a  man  takes  the 
goods  of  B.,  who  afterwards  grants  them  to  another,  yet 
B.,  after  the  grant,  may  have  an  action  for  the  taking.'* 
In  terms,  that  dictum  applies  only  to  personal  property, 
but  it  is  equally  applicable  to  real  property,  for  a  chose 
in  action  once  vested  can  never  be  divested. 

In  the  Court  below  Mr.  Baron  Alder  son  asked  whether 
there  were  any  damages  here  which  the  bankrupt  could 
recover,  and  the  assignees  could  not.  That  question  sup- 
posed something  of  an  entirely  personal  nature  in  the  de- 
claration, which  would  not  give  the  right  to  the  assignees 
to  ask  for  damages  at  all.  But  the  test  thus  proposed  is  fal- 
lacious, since,  according  to  the  form  of  the  declaration,  the 

(9)  Trespass,  B.  4. 


SrSKGB. 
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IS46.  breaking  and  entering  constituted 
RooiBs  i">^  the  other  mattera  were  merel 
[Lord  Campbell. — Could  the  u 
mere  personal  suffering  of  the  ba: 
feelings  ?]  They  could,  and  for  i 
cause  of  action,  as  it  appears  on 
tion,  is  the  simple  breaking  and  { 
of  aggravation  arise  out  of  and  co 
that  trespass,  a  trespass  to  the  i 
was  a  personal  wounding  of  the 
stranger  in  the  premises  at  the  ti 
prove  it,  to  shew  the  character  of 
{The Lord  Chancellor.— Whea 
to  and  may  be  maintuned  by  the  ■ 
bankrupt  is  gone.  Tlie  cases, 
bankrupt  brining  an  action  for  tl 
the  damages  as  in  trust  fur  them, 
I.  to  the  present  time,  assignees 
for  the  possession  of  the  bankrt 
that  actual  possession  was  never 
the  right  of  action.  The  cause  o 
operation  of  law,  and  it  is  sufBci 
that  it  did  pass.  It  was  not,  thei 
that  this  particular  estate  passed, 
the  right  of  action  passed.  If  tl 
the  title  to  the  real  estate,  then  i 
section  of  the  Bankrupt  Act,  and 
to  be  reversed. 

Mr.  Peacock  for  the  defendant 
its  present  form  can  only  be  n 
actual  or  constructive  possession, 
neither  actual  nor  constructive  p< 
at  the  time  of  the  trespass  conim 
is  absolutely  necessary,  in  order 
iniuntain  an  action  of  this  kind. 
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recover  damages  for  an  injury  done  to  the  property  by 
which  its  value  has  been  lessened,  but  to  recover  damages 
for  a  disturbance  of  the  bankrupt's  possession  and  enjoy- 
ment of  the  premises.  This  single  consideration  disposes 
of  the  whole  objection,  l^e  judgment  of  the  Court  below 
must  be  affirmed.  The  objection  to  it  proceeds  on  a 
principle  which  cannot  be  applied  to  the  present  case. 
Smith  V.  Coffin  (r)  is  not  decisive  of  it.  The  doctrine, 
there  stated  by  Lord  Chief  Justice  Eyre^  that  '^  the 
express  and  plain  spirit  of  the  bankrupt  laws  is,  that  every 
beneficial  interest  which  the  bankrupt  has  shall  be  dis- 
posed of  for  the  benefit  of  his  creditors,''  is  not  disputed. 
That  doctrine  was  re-asserted  and  explained  by  Mr.  Justice 
Buller  («),  who  said,  ^'  the  object  of  the  bankrupt  laws  is^ 
that  everything  belonging  to  the  bankrupt,  that  can  be 
turned  to  profit,  shall  pass  by  the  assignment  for  the 
benefit  of  the  creditors.''  The  learned  Judge  then  goes 
on  to  refer  to  the  different  matters  which,  in  his  opinion, 
may  be  turned  to  the  profit  of  the  bankrupt,  and  shows, 
throughout  his  observations,  that  he  meant  only  to  refer 
to  those  rights  which  are  called  rights  of  property.  l*he 
authority,  therefore,  of  that  case,  and  even  of  the  expres- 
sions employed  in  the  judgment  by  Lord  Chief  Justice 
Eyre  and  Mr.  Justice  Buller ^  may  be  admitted,  and  yet 
neither  the  case  itself,  nor  even  the  expressions  used  by 
the  Judges,  will  afford  the  rule  by  which  this  writ  of  error 
can  be  decided. 

The  plea  is  defective  in  several  respects.  This  is 
merely  an  action  for  trespass  on  the  land,  and  it  does  not 
appear  by  the  plea  that  the  land  ever  passed  to  the 
assignees.  But  there  are  other  defects  in  the  plea.  It 
does  not  appear  whether  the  property  is  leasehold  or 
freehold;  if  the  former^  what  was  the  interest  which 
Spence  had  in  it,  and  whether  that  interest  has  expired 


1846. 
Rogers 

V, 
Sf*ENCB. 


(r)  2  Hen.  BI.  444-461.  {s)  Id.  463. 

VOL.  XI  f.  3  c 


oase  the  taaigaeta  vould  clearly  be  eotit 
interest  that  passes  to  them  can  only  b< 
an  that  to  which  the  bankrupt  was  him 
the  nature  of  that  interest  ought  to  be 
title  of  the  aHsigneea  is  set  up  as  a  bar 
right  of  acUon.  The  bankrupt  might 
the  property  before  his  bankruptcy,  in 
clear  that  nothing  would  pass  to  the  assi 
an  objection  taken  by  Mr.  Baron  Parh< 
ment  in  the  Court  of  Exchequer ;  and  hi 
that  this  case  was  precisely  the  same  as 
Calvert.  It  is  therefore  submitted,  tl 
Smith  V.  Coffin,  and  Michell  v.  Htighez 
the  present;  for  the  right  of  the  baukri: 
which  he  brings  this  action,  is  not  su 
would  pass  under  the  63rd  &  64th  sectit 
IV.,  c.  16. 

It  must  be  admitted  that  every  chose  i 
pass  to  the  assignees ;  one  instance  of  v 
against  a  surgeon  for  negligence  in  the 
duties  of  his  profession.  Yet  the  bankn 
be  aeriously  affected  by  his  continued  ill 
being  disabled.  Nor  will  a  right  of  actioi 
contract  pass  to  assignees,  ^ecMam  r.  £ 
Campbell. — It  must  be  a  contract  in  reap 
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his  testator  for  the  breach  of  a  covenant  not  to  fell,  stub         18^6. 
up,  lop,  or  top  timber  trees  excepted  out  of  the  demise,       Rogers 

such  breach  havinfi:  been  committed  in  the  lifetime  of  the       „   *'• 

,  .    1  ,  1     ^       Spbnci. 

testator,  but  the  case  was  put  entirely  on  the  ground  of 

the  interest  in  property.  It  was  there  said  by  Lord 
Abinger  (u;),  ^'  the  old  authorities  are  uniform,  that  the 
personal  representative  may  sue,  not  only  for  all  debts 
due  to  the  deceased,  by  specialty  or  otherwise,  but  for  all 
covenants,  and  indeed  all  contracts,  with  the  testator, 
broken  in  his  lifetime :  and  the  reason  appears  to  be  that 
these  are  choses  in  action,  and  are  parcel  of  the  personal 
estate,  in  respect  of  which  the  executor  or  administrator 
represents  the  person  of  the  testator,  and  is  in  law  the 
testator's  assignee.  And  this  right  does  not  depend  on 
the  equity  of  the  statute  4  Ed.  III.,  c.  7,  but  is  a  common 
law  right,  as  much  as  the  right  to  sue  on  a  bond  or  spe- 
cialty for  a  sum  certain  due  in  the  testator's  lifetime. 
The  maxim  that  oc/io  personalis  moriiur  cum  persona 
is  not  applied  in  the  old  authorities  to  cases  of  actions  on 
contracts,  but  to  those  in  tort,  which  are  founded  on  mal- 
feasance or  misfeasance  to  the  person  or  personal  property 
of  another,  which  latter  are  annexed  to  the  person,  and 
die  with  the  person,  except  where  the  remedy  is  given  to 
the  personal  representative  by  the  statute  law."  In  like 
manner,  in  Beckham  v.  Drake^  it  was  said  that  every  bene- 
ficial interest  of  a  bankrupt  might  pass  to  his  assignees, 
but  that  rights  of  action  for  assault,  battery,  slander, 
seduction  of  child  or  servant,  contracts  to  cure,  and  con- 
tracts to  marry,  would  not  pass  to  assignees  or  executors. 
Yet  for  every  one  of  these  torts  the  bankrupt  would  be 
entitled  to  recover  damages.  Brewer  v.  Dew  {x)  is 
directly  in  point  here.  It  was  there  held  that  an  action 
of  trespass  for  seizing  and  taking  the  plaintiff's  goods, 
under  a  false  and  unfounded  claim  of  a  debt,  per  qttod  the 

(w)  2  Crora.  Mee.  &  R.  596.       (*)  11  Mec.  &  W.  625. 

3c2 
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1S46.         plaintiff  was  annoyed  and  prejudiced  in  his  business,  an 
RoGKRs       believed  by  his  customers  to  be  insolvent,  and  ccrtu 
^*  lodgers  left  his  house,  did  not  pass  to    the    plaintiff' 

assignees  on  his  bankruptcy.  And  in  Chamberlain  } 
JFilliamson  (^ )  it  was  held  that  the  executor  of  a  woma 
could  not  sue  for  damages  for  breach  of  a  promise  t 
marry,  the  declaration  not  stating  any  ground  of  injur 
to  the  personal  estate.  Nor  can  the  personal  represents 
tive  sue  a  medical  practitioner  for  not  using  proper  skii 
and  attention  to  a  patient,  for  this  is  a  cause  of  injury  t 
the  person  only.  [Lord  CampbelL^-The  great  practia 
difficulty  is  this.  Suppose  that  by  one  and  the  same  ac 
some  substantial  injury  is  done  to  the  estate,  and  this  i 
seriously  aggravated  by  a  hurt  inflicted  on  the  person  o 
a  man  who  afterwards  becomes  bankrupt,  how  would  yoi 
remedy  that  ?]  There  might  be  an  action  for  the  injur 
to  the  estate,  and  the  other  matter  might  be  given  i 
evidence  in  aggravation  of  damages,  or  there  might  be  on 
action  for  the  damage  to  the  person,  and  another  for  th 
damage  to  the  estate.  Suppose  a  carriage  was  taken  ii 
execution  when  a  man  was  going  in  it  to  a  dinner  party 
that  would  be  a  great  annoyance  to  him ;  but  the  right  o 
action  for  that  annoyance  would  not  pass  to  his  assigneei 
and  if  the  assignees  brought  an  action  for  the  taking  c 
the  carriage,  they  could  not  get  damages  for  the  persom 
annoyance  to  the  person  who  was  riding  in  it  when  it  wt 
seized.  [Lord  Cottenham  (Lord  Chancellor). — Suppose^ 
ship  belonging  to  the  bankrupt  to  be  run  down,  while  he  is  oi 
board,  and  he  is  thrown  into  the  water,  and  he  afterward 
becomes  bankrupt,  who  must  bring  the  action  ?]  The  rigb 
to  do  so  would  vest  in  him.  [Lord  Campbell. — But  sup- 
pose the  ship  went  to  the  bottom,  but  he  escaped  ?]  StE 
the  bankrupt  might  maintain  the  action  in  respect  of  tk 
personal  trespass.     [The  Lord  Chancellor. — ^That  miglrf 

(y)  2  M.  &  S.  408. 
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involre  a  strange  consequence ;  it  might  put  the  whole  of 
his  property  into  his  possession  again].  In  such  circum* 
stances  the  assignees  would  not  be  excluded  from  likewise 
bringing  an  action  for  the  injury  to  the  property;  but  if 
they  did  not,  he  might.  There  are  cases  in  which  actions 
for  trespass  to  goods  have  been  brought,  where  the  j  ury 
did  not  give  damages  for  the  goods  themselves,  and 
actions  have  afterwards  been  brought  to  recover  the 
value  of  them. 

But,  at  all  events,  in  order  to  set  up  the  right  of  the 
assignees,  it  must  be  shown  that  the  property  itself  was 
deteriorated.  That  is  not  shown  here ;  and  the  plea  only 
answers  the  injury  alleged  to  have  been  sustained  by  the 
bankrupt  and  his  family.  [The  Lord  Chancellor. '^'Vhe 
only  ground  in  such  a  case,  where  the  assignees  would 
have  a  right  to  interfere,  would  be  either  that  the  pro- 
perty did  not  come  to  them  at  all,  or  came  in  a  deterio- 
rated state.]     Nothing  of  that  kind  is  alleged  here. 

The  3  &  4  W.  IV.,  c.  42,  is  relied  on  by  the  other  side. 
But  the  words  there  employed  do  not  justify  the  argu- 
ment, which  first  assumes  that  those  words  would  vest  in 
executors  a  cause  of  action  for  a  mere  breaking  and  enter- 
ing  occurring  in  the  time  of  their  testator,  and  then,,  on 
that  assumption,  infers  that  an  action  like  the  present 
would  pass  to  the  assignees.  This  could  only  be  by  force 
of  the  statute,  and  not  at  common  law.  Now,  the  6  Geo. 
IV.  does  not  give  this  action,  and  that  statute  must  be 
construed  by  the  law  as  it  stood  at  that  time.  It  is  clear 
that  its  construction  is  not  in  any  manner  affected  by  the 
3  &  4  W^.  IV.  What  was  the  law  before  the  6  Geo.  IV.  ? 
In  Brokers  Abridgment  (z)  it  is  distinctly  stated,  that  a. 
right  of  action,  for  a  mere  breaking  and  entering,  does 
not  pass  to  the  executor.  There  are  many  causes  of. 
action  on  contracts  which  do  not  pass  to  the  executor*. 


1846. 

ROOBRS 

Spbncb. 


(r)  Exor.  PI.  120. 


the  plaintifF  had  become  bankrupt,  could  . 
ing,  have  prevented  the  pUiatiff  from 
action  ?  [TTfte  Lord  Chancellor. — In  thai 
two  distinct  causes  of  action,  here  ther«  u 
the  plaintiff  here  does  not  seek  to  reco 
the  goods.  Now,  Lacon  v.  Barnard  (c)  s 
may  be  maintained  for  goods  after  a  vei 
for  taking  them.  Thin  action  for  trespasi 
be  maintained  by  the  plaintiff,  without  : 
question,  whether  any  other  can  be  maiafa 
of  the  same  transaction,  by  bis  assignee 
there  that  damages  to  the  amount  of  tw 
taking  of  eighty-niue  sheep,  were  so  smal 
must  consider  them  as  given  only  for 
driving,  in  the  first  instance,  and  that  i 
them  again,  and  then  lost  them,  and  that 
dant  took  and  converted  them.  There 
cause  of  action  arose  from  one  and  the  si 
Campbell. — But  it  would  be  difficult  to  i 
injury  was  alleged  to  the  personal*  estate 
that  there  was  a  breaking  of  the  hinges  a 
rooting  up  of  the  trees  and  shrubs.]  St 
not  state  that  it  was  the  estate  so  injured 
the  assignees.  [Lord  CampbelL — But  the  ] 
incT  ix\  t.hp  ))iin1:riint  in  bIIpovH  \n  hnv»  K>>»n 
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mine,  with  a  right  to  take  minerals,  and  long  before  the 
bankruptcy  a  stranger  entered  and  carried  away  the  mine- 
rals from  the  pit's  mouth,  could  not  the  assignees  bring 
an  action  for  that,  though  the  land  itself  never  came  to 
and  vested  in  them  ?  If  the  bankrupt  had  received  the 
value  of  these  minerals,  he  would  have  been  richer,  and 
the  carrying  them  away  was  an  injury  to  his  personal 
estate.  This  shows  that  you  cannot  look  merely  to  the 
circumstance  of  the  land  coming  or  not  coming  to  the 
assignees.]  But  the  plea  does  not  show  that  the  in- 
jury to  the  estate  was  the  cause  of  action,  or  that  it  was 
the  estate  so  injured  which  passed  to  the  assignees.  The 
action  was  brought  in  respect  of  a  wrong  done  to  the 
possession.  The  bankrupt  might  have  maintained  such 
an  action,  if  he  had  only  been  let  into  possession  for  a 
month.  The  declaration  does  not  show  that  the  bankrupt 
was  forced  to  expend  any  part  of  his  estate  to  repair  any 
injury  to  the  premises.  There  is  nothing  in  it  which 
proves  the  action  to  have  been  brought  for  an  injury  to 
the  personal  estate;  and  if  there  had  been,  then  the 
defendant  ought  to  have  shown  by  the  plea  that  it  was 
that  matter  which  passed  to  the  assignees,  and  in  respect 
of  which  the  plea  set  up  the  right  of  the  assignees  as 
against  the  bankrupt. 

This  case  exactly  resembles  that  of  Clark  v.  Calvert j 
the  authority  of  which  is  not  disputed,  and  which  must 
govern  its  decision.  The  right  of  action  is  not  one  which 
witliin  the  words  of  the  63d  section  of  6  Geo.  4,  passes 
to  the  assignees :  it  does  not  necessarily  and  exclusively 
relate  to  property  which  might  become  theirs  under  the 
bankrupt  laws ;  it  is  an  action  for  a  personal  wrong  which 
can  be  maintained  only  by  the  bankrupt,  or,  at  all  events, 
no  other  character  is  given  to  it  by  the  plea.  The  judg- 
ment of  the  Court  of  Exchequer  Chamber  is,  therefore^ 
correct,  and  must  be  affirrr.ed. 


1846. 
Rogers 
Spkncb. 


nere  is  tne  lujury  to  toe  lann,  ot  wmcA 
the  mere  evidence  of  title.  [Lord  Cai 
versioner  baa  the  title,  but  not  the  posse 
not  nuuntun  trespass.]  Lord  Coke  { 
actioDs  personal  dying  with  the  person 
that  time  all  actions  wherein  damages  < 
covered  for  the  plaintiff.  That  was  the  la' 
III.  Soon  after  that  statute  was  pasaed, 
whether  an  action  for  slauderoua  word 
provisions.  It  waa  decided  that  it  did 
Unction  was  clearly  drawn  between  inju 
person  and  personal  property,  and  thi 
land.  In  RtateU's  Case  (d)  it  was  deci 
would  lie  at  the  suit  of  the  executors  fi 
to  the  personal  estate.  [Lord  Campb< 
declaration  be  good  if  it  merely  said,  tl 
on  a  certain  day  broke  and  entered  this  cl 
This  is  an  action  relating  to  personal  c 
fore  falls  within  the  63d  section  of  t 
JVright  V.  Fairfield  (e),  and  Beckham 
establish  this.  Any  injury  to  the  person 
a  right  of  actioDj  which  muat  pass  to  the  i 
Lord  Cbanctllor. — Suppose  this  had  be 
property  which  never  could  come  to  the 
instance,  property  occupied  by  the  bankr 
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to  which  will  pass  to  the  assignees  ;  and  here  the  case  is, 
in  fact,  free  from  the  difficulties  raised  in  argument,  on  the 
supposition  of  injury  to  the  person  as  well  as  to  the  pro- 
perty of  the  bankrupt,  for  here  his  person  was  not  injured 
at  all. 


1846. 
Rogers 

V. 

Spbncb. 


The  Lord  Chancellor, — It  appears  to  me,  that  the 
judgment  of  the  Court  below  is  right,  and  right  upon  a 
ground  which  makes  it  unnecessary  to  go  into  a  great 
deal  of  the  matter  which  has  been  discussed,  raising  some 
questions  of  very  considerable  difficulty,  to  which  it  is 
scarcely  possible  to  give  a  satisfactory  answer.  For  here 
the  declaration  states  the  fact  of  the  breaking  and 
entering  on  the  20th  of  August,  1842,  and  the  injury  to 
property,  breaking  locks  and  taking  goods,  which  were 
afterwards  sold,  and  then  states  the  special  inconvenience 
and  injury  to  the  plaintiff,  which  he  sustained  by  means 
of  this  breaking  and  entering,  and  so  dealing  with  bis 
property. 

The  defendant  pleads  the  bankruptcy,  and  all  the  cir- 
cumstances connected  with  the  bankruptcy,  and  the  ap- 
pointment of  the  official  assignee,  and  then  he  states  this : 
^^  Which  said  appointment  and  the  trusts  thereof  the  said 
William  Pennell**  (that  is,  the  official  assignee)  "  then 
accepted,  and  took  upon  himself  the  burthen  of  the  execu- 
tion thereof.  By  virtue  of  which  said  appointment  and 
acceptance  as  aforesaid,  and  by  force  of  the  statutes  in 
such  case  made  and  provided,  the  causes  of  action  in  the 
declaration  mentioned,  and  each  and  every  of  them,  became 
and  were,  and  each  and  every  of  them  became  and  was 
absolutely  vested  in  and  transferred  to  the  said  William 
Tennell,  as  such  official  assignee.'' 

It  seems,  in  the  opinion  of  one  of  the  learned  Judges 
of  the  Court  below,  to  have  been  considered  that  that  was 
an  averment  of  a  fact,  and  that,  therefore,  unless  the 
cause  of  action  was  one  which  could  not  pass  to  the 


July  20th. 


Spbnck. 
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1816.         assignees  in  point  of  law,  that  it  must  be  considered  tf 
J^""^         have  passed,  and  did  in  fact  pass.     I  confess  that  I  canno 
V  so  understand  it.     It  seems  to  me,  that  that  is  merely  \ 

conclusion  of  law,  which  the  pleader  submits  to  the  con 
sideration  of  the  Court,  and  that  it  is  not  at  all  an  aver 
ment  of  fact.  On  the  contrary,  it  is  the  averment  of  j 
construction  of  the  statute^  and  refers  to  the  statute  ii 
support  of  that  which  it  avers. 

As  I  do  not  consider  that  averment  to  amount  ti 
any  averment  of  fact,  but  merely  to  be  a  conclusion  o 
law,  1  look  to  the  declaration  to  see  whether  that  allege 
a  cause  of  action  which  from  its  nature  must  absolatd] 
and  necessarily  pass  to  the  assignees,  and  I  there  find  t 
mere  statement  of  the  breaking  and  entering  of  the  boose 
and  the  conduct  which  is  alleged  in  that  declaration. 

Now  it  certainly  does  not  follow  that  that  cause  of  actioi 
must  necessarily  pass  to  the  assignees.  It  may  be,  that  then 
are  circumstances  connected  with  that  transaction  whici 
would  give  a  right  of  action  that  would  pass  to  the  assignees 
and  there  may  be  causes  of  action  that  would  certainly  pasi 
to  them.  If  therefore  the  plea  merely  raises,  as  it  seems  to  m 
it  does,  a  defence  which  may  or  may  not  apply  to  the  cans 
of  action,  it  does  not  cover  the  complaint,  and  does  not  there 
fore  necessarily  meet  the  case,  and  consequently  is  no  answe 
to  the  action.  It  is  impossible,  after  the  argument  whicI 
we  have  heard  at  the  Bar,  to  say  that  there  may  not  be  i 
cause  of  action  arising  previous  to  the  bankruptcy,  whicl 
may  be  a  good  cause  of  complaint  by  the  bankrupt  him 
self,  notwithstanding  his  bankruptcy,  but  of  which  tb 
assignees  could  not  take  advantage.  If  that  be  the  cas 
(and  it  is  possible  that  it  might  be  the  case),  it  is  quit 
clear  that  the  plea  does  not  cover  any  s»urh  cause  o 
action,  and  therefore  that  the  plea  is  no  answer  to  ih 
action,  and  is,  consequently,  bad. 

Lord  Campbell. — My  Lords,  I  am  likewise  of  opinioi 
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that  this  judgmeut  ought  to  be  affirmed.  The  plea  is 
pleaded  to  the  whole  declaration ;  and  it  is  incumbent  on 
the  defendant  below  to  shew  that  all  the  causes  of  action 
that  are  set  out  in  the  declaration  passed  to  the  assignees, 
and  that  none  of  them  can  be  maintained  by  the  bank- 
rupt ;  for  if  any  of  them  can  be  maintained  by  the  bank- 
rupt notwithstanding  his  bankruptcy,  the  plea  is  bad. 

Now,  if  your  Lordships  look  to  the  declaration,  and  see 
the  causes  of  action  that  are  there  specified,  certainly 
there  are  several  of  these  that  the  assignees  could  not 
maintain.  They  could  not  be  entitled  to  recover  damages 
for  the  injury  done  personally  to  the  bankrupt,  as  that 
injury  is  alleged  in  this  declaration,  from  the  taking  pos- 
session of  the  house,  and  the  remaining  in  it,  and  the 
disturbing  the  plaintiff  in  the  possession  of  his  dwelling- 
house.  It  is  quite  clear,  that  such  a  cause  of  action 
would  not  pass  to  the  assignees  under  the  Statute  6th 
Geo.  4,  c.  16. 

But  then  it  is  said  very  powerfully  by  Mr.  Atkinson 
that  this  action  must  be  supposed  to  be  brought  merely 
for  the  breaking  and  entering,  and  that  all  the  rest  is 
mere  aggravation,  and  that  there  ought  to  have  been  a 
new  assignment.  But  there  can  be  no  new  assignment 
for  a  cause  of  action  which  is  not  involved  in  that  declara- 
tion. A  new  assignment  is  not  for  a  new  cause  of  action. 
A  new  assignment  only  informs  the  defendant  of  that 
which  he  has  specified  in  his  plea.  It  informs  him  that 
he  is  mistaken  in  supposing  that  that  is  the  cause  of 
action  upon  which  the  plaintiff  relies,  that  there  is  ano  - 
ther  cause  of  action  that  he  has  specified  in  his  declara- 
tion, and  that  that  is  what  he  means  to  rely  upon.  But 
still  it  is  a  cause  of  action  that  was  specified  in  the  decla- 
ration. Otherwise,  the  new  assignment  would  clearly  be 
bad. 

Any  cause  of  action  which  might  be  made  the  subject 
of  a  new  assignment  is,  therefore,  a  cause  of  action  that  is 


1846. 

Rogers 

v» 
Spbnck. 


QweiiiHg-auuse,  ana  amiuriiea  nia  lan 
personal  injury  to  himaelf;  for  such  a  c 
confessed  to  be  too  purely  personal 
assignees.  It  is  avowed  that  the  bank 
be  pleaded  to  such  a  new  assignnient.  J 
me  to  shew  that  here  there  is  a  cause  of 
specified  in  the  declaration,  and  which  i 
the  assignee,  and  that  therefore  the  plea 

Then,  if  you  are  to  take  it  merely  tl 
brought  for  the  breaking  and  entering,  I 
whether  this  simple  act  of  breaking  ani 
be  sufficient  to  enable  the  assignee  to  ma 
because  there  may  well  he  a  breaking  an 
out  any  injury  whatsoever  to  the  perso 
bankrupt,  and  without  his  creditors  bein 
degree  prejudiced  by  that  act.  I  therel 
any  mode  iu  which  this  case  is  to  be  coi 
is  bad. 

It  is  quite  unnecessary  to  enter  into 
that  hare  been  discussed.  There  is  uo  d 
of  action  which  is  exclusively  confined  1 
perty  will  pass  to  the  assignees.  In  thai 
difficulty.  The  difficulty  is  where  there 
which  has  been  put  during  the  argument^ 
injury  to  the  person  and  injury  to  the  ] 


V. 

Spbncb. 
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which  has  been  put  during  the  arguments,  of  the  owner         1S46. 
of  a  ship  being  on  board,  and  the  ship  being  run  down  on       Rogbrs 
the  high  seas,  and  the  ship  going  to  the  bottom,  and  the 
owner  escaping  and  afterwards  becoming  bankrupt :  it  is 
possible  that  he  may  maintain  an  action  for  the  personal 
injury  done  to  him,  and  that  the  assignees  may  maintain 
an  action  for  the  injury  done  to  the  property.     But  it  is 
not  necessary  at  all  in  this  case  to  enter  into  the  consi- 
deration of  such  questions.     All  that  we  have  to  see  is, 
whether  this  plea  shews  that  all  the  causes  of  action 
which  are  specified  in  the  declaration  pass  from  the  bank- 
rupt to  the  assignees.     I  think  that  it  does  not.     I  think 
that  it  has  not  that  effect,  and  therefore  that  the  plea  is 
bad,  and  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed,  with  costs. 


Rmlieay  Acli I   Noticbs  gireo  Bad  plans  Rod  lectioDS  of  an 

'P"'ih«l'dt-  posited,  in  pursQwice  of  the  standiof  ord 

vialion.  Forliuneiit,  previous  to  an  application  fix 

regarded  in  coDstruing  that  act  afterwi 

•0  referred  to  as  to  be  iDCorporated  therei 

A  vertical  deviation  of  the  level  of  a  railwa 

feet,  calculated  with  reference  to  the  datw 

plans  and  sections  deposited  in  pursuance  a 

of  the  Housea  of  Parliament,  is  within  the 

conferred  by  the  Railvay  Glauses  ConaoUdi 

(8  &  9  Vict.,  c.  33,  s.  11),  although  the  d 

five  feet,  calculnted  vith  reference  to  the  n 

the  said  plaus  and  sections. 


1  HIS  was  an  appeal  from  an  order  of  t 
aion  in  Scu/laud,  and  the  question  raised 
the  appellants,  if  allowed  to  construct  th 
tuaniier  proposed  by  them,  would  be  exi 
tutory  powers  in  regard  to  the  properl 
dent.  The  appellants,  before  obtainin 
posed  to  carry  their  railway  across 
the  respondent's  residence  by  means 
fifteen  feet  four  inches  below  the  surfact 
bridge  across  the  cutting,  the  extreme 
should  be  two  feet  above  the  present  leve 


CASES  IN  THE  HOUSE  OF  LORDS. 


723 


rented  a  note  of  suspension  and  interdict  to  tlie  Court  of 
Session,  on  the  ground  that  the  appellants  were  exceeding 
their  statutory  powers;  and  the  Court  granted  interim 
interdict.  The  appeal  was  brought  against  the  interlo- 
cutor granting  that  interdict. 

The  facts  were  these : — On  the  10th  of  December ^  1844, 
the  agent  of  the  appellants  served  notice  on  the  respon* 
dent,  that  application  was  intended  to  be  made  to  Parlia- 
ment in  the  then  ensuing  session,  for  an  act  to  make  and 
maintain  a  railway,  to  be  called  the  Edinburgh  and 
Hawick  Railway;  that  the  property  mentioned  in  the 
annexed  schedule,  or  some  part  thereof,  in  which  the 
respondent  was  interested,  would  be  required  for  the  pur- 
poses of  the  undertaking,  according  to  the  line  thereof  as 
then  laid  out,  under  the  usual  powers  of  deviation  to  the 
extent  of  one  hundred  yards  on  either  side  of  the  said  line ; 
and  that  a  plan  and  section  of  the  said  undertaking,  with 
a  book  of  reference  thereto,  had  been  duly  deposited  at  the 
proper  offices. 

The  schedule  annexed  to  the  notice  was  entitled^ 
^'  Schedule  referred  to  in  the  foregoing  notice,  and  which 
is  intended  to  shew  the  property  therein  alluded  to,  and 
the  manner  in  which  the  line  of  the  deposited  section  wiU 
a£Fect  the  same."  The  column  of  the  schedule  which 
described  the  manner  in  which  the  respondent's  property 
was  to  be  affected  by  the  railway,  was  headed  thus : — 
^<  Description  of  the  section  of  the  line  deposited,  and  of 
the  greatest  height  of  embankment,  and  depth  of  cut- 
ting;*' and  in  the  column  were  inserted  the  words,  ^^  Cut- 
ting, fifteen  feet  four  inches :  Bridge." 

The  notice  and  the  schedule  were  in  accordance  with 
the  forms  prescribed  by  the  standing  order  of  this  House 
of  the  16th  of  Jugusl,  1838,  No.  220,  sec.  4. 

By  the  parliamentary  plan  deposited  in  the  sheriff- 
clerk's  office,  it  was  shewn,  according  to  the  horizontal 
scale  given  on  the  plan,  that  the  railway  would  intersect 
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of  the  line  below  the  surface  was  also  i 
on  the  BecUoD ;  and  it  was  farther  statec 
dent's  approach  was  to  be  raised  two  f 
ndltray  was  to  pass  under.  The  parli 
farther  referred  to  a  corresponding 
which  crosB-section  the  level  of  tbe  n 
ted,  according  to  the  vertical  scale,  as 
four  incheB  below  tbe  surface  of  the 
tbe  height  of  the  bridge  which  warn 
constructed  over  this  cutting  of  fifteen 
was  represented  as  being  two  feet  above 
of  the  approach. 

The  plan  and  sections  were  in  acc« 
standing  orders  of  August,  1838,  No.  22 
5,  and  No.  227,  sections  4  and  6. 

The  respondent,  relying  on  those  repi 
tained  in  the  notice,  schedule,  and  pt 
and  sections),  as  tu  the  manner  in  whi 
railway  would  affect  his  property,  abstai 
ing  the  appellants'  bill  in  Parliament. 

That  bill,  by  the  first  section  of  whit 
that  the  railway  clauses  and  land  claui 
acts  {Scotland),  should  be  incorpo 
received  the  royal  assent  in  July,  1B45 
of  December  of  the  same  year,  a  notic 
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Instead  of  a  cutting  of  fifteen  feet  four  inches,  they  pro-  1846. 
posed  to  make  a  cutting  of  only  two  feet  ten  inches  ;  and  xiie  Nortr 
instead  of  constructing  a  bridge,  the  height  of  which 
should  be  two  feet  only  above  the  level  of  the  respondent's 
approach,  it  was  proposed  to  construct  a  bridge,  the  height 
of  which  should  be  about  seventeen  feet  above  it.  It  was 
also  proposed  to  deviate  laterally  from  the  line  of  railway 
delineated  on  the  Parliamentary  plan,  to  the  extent  of 
sixty- two  feet  farther  from  the  lodge,  and  nearer  to  the 
house.  The  respondent  then  applied  to  the  Court  of 
Session  for  an  interdict,  which  was  granted*  after. a  full 
bearing  both  in  the  Outer  and  the  Inner  House. 

The  question  submitted  to  the  House  was.  Whether  or 
not  the  vertical  deviation  proposed  by  the  appellants  was 
within  the  limits  of  deviation  allowed  by  the  act  8  &  9 
Vict.,  c.  33.  The  respondent  did  not  dispute  their 
power  to  deviate  laterally  to  the  extent  of  100  yards, 
according  to  the  fifteenth  section  of  that  act.  The  point 
in  dispute  related  solely  to  the  extent  of  vertical  deviation 
claimed  by  the  appellants.  They  insisted  that,  by  the 
eleventh  section  of  that  act,  they  had  the  power  to  deviate 
Tertically  to  the  extent  claimed. 

By  the  1 1th  section  it  is  enacted,  that  ^*  In  making  the 
railway,  it  shall  not  be  lawful  for  the  company  to  deviate 
from  the  levels  of  the  railway,  as  referred  to  the  common 
datum  line  described  in  the  section  approved  of  by  Par- 
liament, and  as  marked  on  the  same,  to  any  extent 
exceeding  in  any  place  five  feet ;  or,  in  passing  through  a 
town,  village,  street,  or  land  continuously  built  upon,  two 
feet;  without  the  previous  consent,  in  writing,  of  the 
owners  and  occupiers  of  the  land  in  which  such  deviation 
is  intended  to  be  made,  &c.  Provided  always,  that  it  shall  be 
lawful  for  the  company  to  deviate  from  the  said  levels  to 
a  farther  extent  without  such  consent  as  aforesaid,  by 
lowering  solid  embankments  or  viaducts,  provided  that 
the  requisite  height  of  headway,  as  prescribed  by  act  of 
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reciting  tbat  plana  uid  sectionB,  sbowi 
levels  thereof,  and  also  bookB  of  referei 
deposited  with  the  sheriff  clerks  of  the 
which  it  was  to  pass,  it  was  '*  enacted  tl 
provisions  in  this  and  the  aaid  recited 
ahall  be  hiwfiil  for  the  sud  companj  ti 
tain  the  said  railway  and  works  in  the  1: 
lands  delineated  upon  the  said  plans,  anc 
said  books  of  reference,  and  to  enter  u[ 
such  of  the  lands  as  shall  be  DeccBsary  fc 

Mr.  Stuart  and  Mr.  Bethell  for  the  aj 
The  question  in  this  case  is,  wbethc 
were,  by  tbeir  proposed  operations,  ex« 
tory  powers  of  deviation.  By  the  16th 
special  act,  after  reciting  that  "  plana  ani 
railway,  showing  the  lines  and  levels  th 
deposited  with  the  sheriff-clerkB  of  the 
through  which  it  was  intended  to  pa8B>  it  w 
subject  to  the  provisions  in  this  and  the  s 
it  should  be  lawful  for  the  company  to  m 
and  works  in  the  line  and  upon  the  lands 
said  plans."  One  of  the  recited  acts 
Clauses  Consolidation  Act,  8  &  9  Vict. 
section  of  which  enacts,  that  it  should 
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yards  ^^frotn  the  line  delineated  in  the  plans  so  depo-  1846. 
sited."  The  appellants  have  deviated  61^  yards  from  xhe^JoiiTH 
that  line^  and  no  objection  is  made  to  that  lateral  Hbitisb 
deviation.  The  interdict  applied  to  the  proposed  vertical 
deviation ;  the  deviation  from  '^  the  levels  of  the  railway/' 
The  '^  levels*'  shown  on  the  plans  and  sections  deposited 
with  the  sheriff-clerks,  do  not  mean  the  surface  levelsi 
but  ^'  the  levels  of  the  railway,  as  referred  to  the  common 
datum  line/'  for  which  the  Court  below,  in  granting  the 
interdict,  substituted  the  levels  of  the  ever- varying  line  of 
surface,  and  therein  misinterpreted  the  statute.  The 
surface  level  is  not  at  all  referred  to  in  the  11th  section  of 
the  general  act,  while  the  datum  line,  being  a  line  un- 
alterable in  level,  has  been  expressly  named  as  the  crite- 
rion of  vertical  deviation,  and  the  common  standard  to 
which  all  the  general  levels  of  the  line  are  referred. 

The  height  of  the  railway  above  the  datum  line,  at  the 
Dalhousie  Mains  terminus,  is  210  feet,  as  marked  on  the 
plans,  and  it  b  found  by  actual  admeasurement,  under  an 
order  of  the  Court  below,  that  the  distance  between  that 
terminus  and  the  point  at  which  the  railway  intersects  the 
i^espondent's  avenue,  is  1 1 ,840  feet,  and  the  gradient  of  the 
line  being  I  in  75>  the  height  of  the  railway,  above  the 
dntumUue  at  this  intersection  would  be  157  feet  10  inches, 
in  addition  to  the  210  feet,  making  altogether  367  f^et  10 
inches.    But  the  height  as  found  by  actual  levelling  is 
S73  feet  10  inches.  The  height,  as  delineated  on  the  parlia- 
mentary plan,  viz.,  367  feet  10  inches,  being  deducted  from 
the  actual  height,  leaves  a  vertical  deviation  of  6  feet, 
which,  by  reason  of  the  lateral  deviation  of  61|  yards  to- 
wards a  lower  surface,  is  reduced,  by  2^  feet,  to  a  vertical 
deviation  of  3^  feet,  while  the  statute  allows  a  vertical  devia- 
tion of  5  feet. 

The  decision  of  the  question  depends  on  the  con- 
stmction  of  the  statutes  only.  The  standing  orders 
of  this  and  the  other  House  of  Parliament,  in  pursuance 
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Canal  Company  (a).     [See  the  other  c 
the  Lord  Chancellor,  infra,  p.  7310 

Sir  liltsrotf  Keily  and  Mr.  Bolt  for 
The  standing  orders,  uoder  which  n 
nulways  are  giren,  and  plana  and  aecti 
are  not  to  be  disr^arded  in  the  const 
acta,  although  not  incorporated  in  th( 
presaly  recognised  in  the  General  Railw 
lidation  Acts,  and  in  the  Special  Local  . 
ing  orders  are  framed  with  a  view  to  jp 
public  bow  lodiridual  rights  are  propo 
by  a  r-ailway,  and  for  this  purpose  the  o; 
^No.  223,  sect.  6),  requires,  that  the 
contpliauce  therewith,  should  show  « 
ground  marked  on  the  plan,  and  the  int 
proposed  work,  and  a  dtUum  horizoi 
surface  level,  therefore,  could  no  more 
m  the  plan  than  could  tiie  datum  lii 
indeed,  the  sur&ce  level  is  of  more  i 
public,  who  are  interested  only  to  aee 
each  person's  land  would  be  affected 
operations  ;  whereas  the  datum  line,  all 
an  unvarying  check  upon  the  projecto 
tively  little  interest  to  the  landholder. 
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would  be  at  the  trouble  and  expense  of  having  the  level  of 
the  railway,  with  reference  to  the  datum  line,  calculated 
and  ascertained  at  the  risk  of  serious  damage  to  his  pro- 
perty,  if  he  failed  in  accuracy,  although,  from  the  repre- 
Rentation  given  of  the  level  with  reference  to  the  surface 
of  his  lands,  he  may  not  have  seen  any  cause  of  fear. 

The  16th  section  of  the  appellants'  act  recites,  that 
''  plans  and  sections  of  the  railway,  showing  the  line  and 
levels  thereof,''  had  been  deposited.  The  only  meaning 
of  such  a  recital  is,  that  the  railway  was  to  be  formed 
according  to  that  line  and  to  these  levels ;  and  by  the  use 
of  the  plural  word  "  levels,"  the  level  with  reference  to 
the  surface,  as  well  as  the  level  with  reference  to  the 
datum  line,  must  have  been  embraced ;  for  there  were  no 
other  levels  to  which  that  word  in  the  plural  could  have 
reference. 

The  11th  section  of  the  Railway  Clauses  Consolidation 
Act,  make  it  unlawful  ^^  to  deviate  from  the  levels  of  the 
railway,  as  referred  to  the  common  datum  line  described 
in  the  section  approved  of  by  Parliament,  and  as  marked 
on  the  same."  Those  words  cannot  be  read  as  if  the  levels 
meant  were  those  referred  to  the  datum  line  described  on 
the  section,  and  marked  upon  the  section ;  there  are,  in 
fact,  no  levels  marked  upon  the  datum  line.  The  levels 
in  question,  therefore,  must  be  not  only  those  referred  to 
the  datum  line,  but  those  marked  upon  the  section,  and 
these  will  inclu^  the  level  with  reference  to  the  surface, 
as  well  as  the  level  with  reference  to  the  datum  line.  If 
the  plan  and  section  had  been  correctly  drawn,  and  the 
two  levels  correctly  represented,  a  deviation  from  the  one 
would  necessarily  infer  a  corresponding  deviation  from 
the  other,  to  be  corrected  only  by  the  variation  of  the 
surface;  and  inasmuch  as  the  difference  between  the 
surface  level  at  the  original  point  of  intersection,  and  the 
surface  level  at  the  new  point  of  intersection,  is  only  1 
foot  11  inches,  that,  deducted  from  15  feet  4  inches,  the 
depth  of  the  original  proposed  cutting,  would  leave  lA 
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7?^  lA/rd  Ckmtetllor  (Lord  Cotlenhat 
ofTeiTgreatunportRQce,H«f[ectinjfthezi 
The  firat  qucBtion  to  be  conudered  is,  v 
respect  to  applictlions  for  interdicta  ii 
injunctiooB  in  JBnglafidt  as  applicable 
kind  ? — the  caae  on  the  part  of  the  respc 
a  plan  waa  exhibited  to  him  and  to  the  { 
the  passing  of  the  act  under  whidt  the  n 
was  intended  to  be  made,  whidi  plan 
the  railway  would  pass  orer  bis  land  in  a 
thing  more  than  15  feet  from  the  surface 
The  respondent  alleges  that,  ^ving  faith 
tations,  he  had,  as  he  naturally  might,  co 
sion  as  to  what  course  he  was  to  pursue 
the  supposed  state  of  circumatances,  aa 
that  plan ;  and  that  now  the  rulway  c 
only  deviated,  which  they  had  a  right  t 
line  within  the  prescribed  distance,  whi< 
but  they  also  propose  to  deviate  beyood 
which  is  the  limit  of  the  vertical  deviatlo 
act  of  Parliament ;  that  they  propose  to 
surface  by  a  space  exceeding  the  5  feet. 

The  railway  company  say  that  they  dc 
they  are  actually  coming  nearer  the  su 
tfreater  extent  than  the  &  feet,  but  tiiev 
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with  reference  to  that  datum  line.  They  say  they  are  within         1846, 
the  distance, — that  is,  within  the  5  feet  of  the  line  laid    xhe^N^RTa 
down  upon  those  plans,  measured  with  reference  to  the 
datum  line, — and  they  contend,  therefore,  that  they  are 
within  the  provisions  of  the  act  of  Parliament,  and  that 
they  are  not  deviating  beyond  what  that  act  authorises. 

Now,  as  to  the  effect  of  plans  exhibited  previous  to  the 
contract  being  made,  or  previous  to  the  act  of  Parliament 
being  obtained,  it  does  seem,  from  cases  which  have 
occurred  both  in  Scotland  and  in  this  country,  that  the 
rule  of  the  Courts  in  the  one  country  and  in  the  other  is 
no  longer  a  matter  of  any  doubt  or  dispute.  If  a  contract 
or  an  act  of  Parliament  refer  to  a  plan,  to  the  extent  that 
the  act  refers  to  the  plan,  and  for  the  purpose  for  which 
the  act  or  contract  refers  to  the  plan,  undoubtedly  it  is 
part  of  the  contract  or  part  of  the  act;  about  that  there 
is  no  dispute.  A  contract  or  an  act  of  Parliament  either 
does  not  refer  to  a  plan  at  all,  or  it  refers  to  it  for  a  par- 
ticular purpose.  It  has  been  contended,  both  in  Scotland 
and  in  England,  that  the  defendants  in  the  suit,  or  those 
who  claim  the  benefit  of  the  provisions  of  an  act  of  Par- 
liament, previous  to  the  enactment  being  made  or  the 
contract  being  concluded,  have  represented  that  the  works 
are  to  be  carried  on  in  a  particular  mode,  upon  a  plan 
shown  previous  to  the  powers  being  obtained  under  the 
act,  or  the  contract  being  concluded,  and  that  the  party 
obtaining  the  act,  or  obtaining  the  contract,  is  bound  by 
such  representation. 

There  was  a  case  very  much  considered  in  Scotland, 
the  case  of  T^ie  Feoffees  of  Heriot's  Hospital  v.  6i&- 
son  (&),  and  several,  cases  have  occurred  in  the  Courts  of 
£quity  in  this  country.  It  was  my  fortune  to  have  to 
consider  the  matter  very  minutely  in  the  case  of  Squire  v. 
Campbell  (c),  in  which  I  thought  it  my  duty  to  review  all 
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(c)  1  Myl.  h  G.  459. 
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the  cases  that  had  occnrred  in  the  one  eoontiy  and  in  tii 
other,  for  the  purpose,  if  posrible,  of  establishing  a  ml 
which  might  be  a  guide  on  fntnre  occasions  when  simih 
cases  should  occur,  and  I  found  that  certunly,  what  ha 
been  rery  much  the  opinion  of  the  profession  in  thi 
country^  namely,  that  the  parties  were  bound  by  tk 
exhibition  of  such  plans,  had  met  with  a  Tery  whoksom 
correction  by  the  doctrine  laid  down  by  Lord  Eldtm  an 
Lord  Hedesdale  in  the  case  of  Herioi*s  Hospital,  a  cai 
coming  from  the  Court  of  Session,  and  decided  by  thi 
House.  Under  the  authority  of  that  case^  where  the  poii 
was  very  distinctly  nused  and  deliberately  decided  upo 
by  those  two  Tery  learned  Lords,  I  came  to  the  conclusio 
that  there  was  no  ground  for  equitable  interposition. 

Now,  my  Lords,  not  relying  upon  the  authority  c 
Squire  t.  Campbell^  but  relying,  as  we  are  bound  to  dc 
upon  the  case  of  The  Feoffeet  of  HerioVt  Hospital^  ths 
being  a  decision  of  this  House,  I  consider  that  this  is  th 
rule  to  which  the  Courts  of  this  country,  and  the  Court 
of  Session  in  Scotland^  and  this  House,  must  hereafte 
adhere.  Taking  that  then  to  be  the  rule,  in  examinin. 
the  facts  of  this  case,  and  the  act  of  Parliament  upo 
which  the  question  turns,  we  are  not  to  look  at  what  wa 
represented  upon  the  plan,  except  so  far  as  its  represen 
tation  is  incorporated  in  and  made  part  of  the  act  c 
Parliament ;  and  the  real  question,  therefore,  turns  upo 
this,  whether  the  act  of  Parliament  does  or  does  not  mak 
the  datum  line  and  line  of  railway,  with  reference  to  tlu 
datum  line,  the  subject  matter  of  these  enactments,  ao 
the  rule  by  which  the  rights  of  the  parties  are  to  be  regu 
lated  ;  or  whether  it  also  includes  the  surfaces — which,  i 
this  instance,  accidentally  no  doubt,  had  been  very  nioc 
misrepresented  upon  the  plan. 

We  are  first  of  all,  then,  to  refer  to  the  act  of  Parlia 
nient  under  which  this  railway  is  to  be  carried  into  effed 
and  the  enactment  is  in  the  IGth  section.     I  may  her 
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observe,  before  I  refer  to  tfaat  section,  that  every  thing 
which  b  out  of  the  act  is  to  be  found  in  the  standing 
orders  of  the  one  House  or  the  other,  and  the  plans  which 
are  required  to  be  exhibited  by  those  standing  orders, 
except  so  far  as  they  are  made  part  of  this  act,  are,  as  1 
apprehend,  entirely  out  of  the  question ;  because  though  it 
may  be  very  inconvenient  that  standing  orders  of  this  or  of 
the  other  House  should  require  plans  to  be  exhibited^  con- 
taining matters  which  are  not  binding  between  the  par- 
ties ;  but  still  when  we  are  looking  to  what  the  rights  of 
the  parties  are,  we  can  only  look  to  the  act  of  Parliament 
by  which  those  rights  are  regulated.  Plans  or  proceed- 
ings previous  to  the  enactment,  can  have  no  effect  upon 
the  enactments  themselves. 

Now  the  16th  section  of  the  act  of  Parliament  says, 
"  And  whereas  plans  and  sections  of  the  railway,  shewing 
the  line  and  levels  thereof,  and  also  books  of  reference 
containing  the  names  of  the  owners  and  lessees,  and  occu- 
piers of  the  land  through  which  the  same  is  intended  to 
pass,  have  been  deposited  with  the  sheriff-clerks  of  the 
counties  of  Edinburgh^  Selkirk^  and  Roxburgh;  be  it 
enacted,  that,  subject  to  the  provisions  in  this  and  the 
said  recited  acts  contained,  it  shall  be  lawful  for  the  said 
company  to  make  and  maintain  the  said  railway  and 
works  on  the  line  and  upon  the  lands  delineated  in  the 
said  plans,  and  described  in  the  said  books  of  reference, 
and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as 
shall  be  necessary  for  such  purpose/'  There  is  a  parlia- 
mentary authority,  which  of  course  cannot  be  disputed, 
that  the  parties  are  to  be  at  liberty  to  make  '^  the  railway 
and  works  on  the  line  and  upon  the  lands  delineated  on 
the  said  plans."  We  have  therefore  to  look  only  to  what 
is  the  meaning  of  the  word  ^'  line"  as  used  in  this  act  of 
Parliament.  The  reciting  part  of  that  section  speaks  of 
**  line"  and  "  levels.'*  It  is,  therefore,  necessary  to  look 
to  other  acts — the  general  acts  being  required  to  be  in- 
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1S46.         corporated  and  made  part  of  this  act — to  see  w 

The  NoHTB    meaning  of  those  terms   used  in    this    sectioaj 

British       this  is  a  power  under  which  the   railwav  comm 

CouFANT      act;  and  if  they  bnng  themselves  within  the  m 

-"•  tlie  enactment,  explained  by  provisious  and  secti' 

found  in  other  nets  of  ParliameDt,  beyond  all  di 
arc  then  performing  the  powers  which  the  Li 
intended  to  vest  in  them. 

In  the  act  8  &  0  F^ict.,  cap.  33.  for  consolic 
one  act  certain  provisions  usually  inserted  in  acta 
ziog  the  making  of  railways  in  Scotland^  we  hai 
sections  to  which  it  appears  to  me  to  be  nec< 
refer ;  the  7th  and  8th  I  only  refer  to  for  the  pi 
observing  that  the  plans,  which  are  there  referred 
cases,  where,  after  the  original  plans  have  been  di 
it  has  been  found  that  they  contain  certain  err 
then  they  define  the  means  by  which  the  parties  ar 
rect  those  errors,  and  to  make  their  plans  corre 
the  11th  section  contains  this  provision: — "In 
.,  the  railway  it  shall  not  be  lawful   for   the  con 

deviate  from  the  levels  of  the  railway,  as  referrc 
common  datum  line,  described  in  the  section  apf 
by  Parliament,  and  as  marked  on  the  same,  to  an 
exceeding  in  anyplace  five  feet,  without  the  previoui 
in  writing  of  the  owners  and  occupiers,"  &c.  It  ti 
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that  power.  Then  come  the  enactments  of  the  16th  section 
of  the  local  act : — ^*  That,  subject  to  the  provisions  in  this 
and  the  said  recited  acts  contained,  it  shall  be  lawful  for  the 
said  company  to  make  and  maintain  the  said  railway  and 
works  in  the  line  and  upon  the  lands  delineated  in  the 
said  plans/'  And  then  it  goes  on  to  enumerate  the  works 
which  the  company  is  to  be  authorized  to  make. 

Now,  taking  these  enactments — because  1  do  not  find  that 
the  other  acts  contain  any  provisions  which  are  very  material 
to  be  attended  to — taking  those  two  enactments  together, 
it  appears  to  me  to  be  quite  plain,  that  the  Legislature 
intended,  in  speaking  of  lines  and  in  speaking  of  levels  of 
the  intended  railway,  to  confine  those  provisions,  and  to 
refer  them  to  the  datum  line,  and  not  to  any  other  repre- 
sentation. Although  great  convenience  may  arise  from 
the  plans  and  sections  required  by  the  standing  orders  to 
be  exhibited  previous  to  the  application  to  Parliament  for 
powers  to  make  the  railway,  representing  the  surface  as 
well  as  the  datum  line,  and  the  intended  line  with  refer- 
ence to  that  datum  line,  yet  if  any  difficulty  should  arise 
as  to  the  construction  to  be  put  upon  the  sections  to 
which  I  have  referred,  we  must  recollect  that  Parliament 
must  be  supposed  to  have  had  before  it  not  only  the  line 
as  explained  in  these  sections,  but  also  the  other  surface 
line  which  is  exhibited  in  the  plan.  But  the  enactment 
totally  disregards  the  surface  line,  and  is  confined  in  terms 
to  the  datum  line,  and  to  the  line  of  railway  to  be  measured 
and  ascertained  with  reference  to  its  distance  from  that 
datum  line. 

I  say  then,  my  Lords,  that  a  case  does  arise  upon  these 
pro^'isions  of  the  acts  in  which  the  plan  indeed  is  referred 
to,  but  the  plan  referred  to  is  in  the  terms  of  the  act  of 
Parliament  referred  to,  only  to  ascertain  the  line  of  the 
railway  with  reference  to  the  datum  line.  It  is  not  re- 
ferred to  with  reference  to  any  surface  level.  The  plan^ 
therefore,  is  entirely  out  of  the  enactment,  and  is  not  to 
be  referred  to  for  the  purpose  of  couFtruing  the  enactment 
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of  Heriot't  Sogpital,  and  acted  upon 
Chancery  in  the  caae  of  Sgutre  r.  Camp 
difficulty  ID  coming  to  the  conclusion  thi 
of  that  principle  will  necessarily  lead  to 
of  the  clauses  to  which  I  have  refem 
binding  to  the  extent  of  the  datunt  line 
railway  measured  with  reference  to  that 
it  is  not  to  be  referred  to  for  the  purpose 
because  the  act  does  not  apply  it  for  tl 
cautiously  confines  the  enactment  to  tl 
which  I  have  already  referred.  Acting, 
the  principle  bo  established,  and  with 
construction  which  1  conceive  to  be  thi 
be  put  upon  these  sections — although 
greatly  lament  the  hardship  which,  in 
these  circumstances  have  imposed  upoi 
in  having  his  land  interfered  with  iu  a  i 
did  not  at  all  anticipate,— yet  when  we  a 
consider  whether  the  Court  of  Session  is 
suspending  the  further  acts  of  the  coiu[i 
ence  tn  the  mode  in  which  they  were  to  ( 
are  bound  to  look  to  see  what  are  the  po' 
acts  vest  in  the  company,  and,  accordinj 
which  I  hare  formed,  for  the  reason  whi' 

pT-nlniiipd.    I  <>nmi>  tn   Ihp  rnnrliidinn.    t> 
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very  considerable  doubts  as  the  argument  proceeded,  and  I 
acknowledge  that  I  come  to  the  conclusion  at  which  I  have 
arrived  with  very  great  reluctance,  ft  seems  to  me  to  be 
a  case  of  very  great  hardship  upon  Mr.  Tod.  He,  looking 
to  the  plans  lodged  under  the  standing  orders  of  the 
House  of  Commons,  and  also  of  this  House,  had  every 
reason  to  believe  that  there  was  no  danger  of  the  railroad 
passing  his  approach,  in  a  manner  that  could  seriously 
affect  the  convenience  or  amenity  of  his  place  of  residence, 
and  he  might  very  reasonably  abstain  from  offering  any 
opposition  to  the  bill  before  Parliament,  upon  that  repre- 
sentation. But,  when  we  come  to  consider  what  the 
law  upon  the  subject  is,  I  feel  bound  to  concur  in  the 
opinion  which  has  been  expressed'  by  my  noble  and  learned 
friend. 

The  first  question,  as  it  seems  to  me,  to  be  considered 
is  this :  What  is  the  legal  construction  of  the  acts  of  Par- 
liament? Does  the  company,  or  does  it  not,  propose  to 
exceed  the  powers  which  the  acts  of  Parliament  confer 
upon  it  ?  Now,  it  is  admitted  that,  if  the  deviation  is  to 
be  calculated  from  the  datum  line  alone,  they  (the  com- 
pany) have  not,  because  neither  vertically  nor  laterally  do 
they  exceed  the  powers  of  deviation  which  are  conferred 
upon  them  by  the  acts  of  Parliament.  Well  then,  that 
raises  the  question  whether  those  powers  of  deviation  are 
to  be  calculated  from  the  datum  line  alone,  or  whether  the 
surface  line  is  to  be  taken  into  consideration  ?  and  my 
opinion  is  (and  I  have  no  doubt  at  all  about  this — I  never 
had  much  doubt  about  it)  that  the  act  of  Parliament  does 
refer  every  thing  to  the  datum  line.  I  think  it  is  evident 
that  the  1 1th  section  of  the  8th  and  9th  Vict.^  chap.  33, 
clearly  makes  this  datum  line  alone  that  which  is  to  be 
regarded. 

The  word  "  levels"  in  the  plural  number  really  does 
not,  in  my  opinion^  at  all  include  the  surface  levels.  It 
means  merely  the  levels  on  the  datum  line,  which  point 
out  the  course  the  railway  is  to  go.     If  that  be  bo,  the 
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ftn  act  of  Parliament,  by  which  they  inti 
time  the  intention  was  that  the  nutway 
feet  four  inches  below  the  surface  of  Mi 
at  the  point  of  interseotion ;  and  tha 
which  bis  approach  would  pass  over  tfa 
not  be  more  than  three  feet.  But  thi 
intimation  on  the  part  of  the  company  tl 
intention.  An  aet  of  Parliament  of  this  i 
Eldon,  and  by  all  other'  Judges  who  ba 
subject,  been  considered  as  a  contract, 
was  a  negotiation  :  it  was  a  contract.  "W 
what  took  place ;  we  must  look  to  sen  i 
was.  The  contract  is  to  be  gathered  fi 
the  act  of  Parliament';  and  that  brings  u 
that  I  firHt  considered — What  is  the  coi 
act  of  Parliament  7  That  act  of  Parliamt 
sidered  as  overruling  and  doing^  away  i 
that  had  taken  place  prior  to  the  time 
Parliament  passed,  and  renders  the  r 
proposal  of  the  company  pending  the  ai 
of  no  avail.  Many  cases  have  occurred 
Common  Law,  in  which  it  has  been  held 
that  takes  place  before  a  written  contrmc 
parties,  is  entirely  to  be  disregarded  in 
contract  by  which  they  are  bound. 
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that  the  railroad  passing  his  approach  should  be  fifteen  1846. 
feet  four  inches  (with  a  power  of  vertical  deviation,  per-  j|,g  j^qbth 
haps) — that  it  should  be  of  that  depth  in  crossing  his 
approach,  and  he  should  be  able  to  pass  it  by  a  bridge 
not  more  than  three  feet — would  not  have  acceded  to  such 
a  clause  as  a  matter  of  course ;  for  it  is  only  reasonable 
that  his  property  should  be  protected  in  this  manner,  and 
that  he  should  be  saved  from  such  a  deformity  being 
erected  in  the  sight  of  his  dwelling-house,  which  would 
for  all  time  to  come  be  a  great  nuisance  there,  and  might 
diminish  its  value.  But  he  abstained  from  introducing 
any  such  clause,  and  therefore  he  must  be  considered  as 
having  acceded  to  the  company  having  all  the  powers 
which  the  act  of  Parliament  confers  upon  them.  The  act 
of  Parliament  confers  on  them  the  powers  of  deviating  a 
hundred  yards  laterally,  and  five  feet  vertically,  without 
any  qualifications  whatever.  The  company  do  not  pro- 
pose to  deviate  to  a  greater  extent :  they  are^  therefore, 
within  the  powers;  they  are  not  exceeding  the  powers 
which  are  conferred  upon  them ;  they  are  acting  accord- 
ing to  the  contract  that  must  be  supposed  to  be  entered 
into  by  them  with  Mr.  To(L 

I  have  read  with  great  attention  the  case  of  The  Feoffees 
of  Herioi's  Haspttal,  and  also  the  admirable  judgment  of 
the  Lord  Chancellor  in  Squire  v.  Campbell,  in  which  all 
the  cases  upon  this  subject  are  reviewed ;  and  these  cases 
remove  all  doubt  from  my  mind,  and  induce  me  now,  I 
may  say  without  hesitation— although,  I  again  repeat, 
with  very  great  reluctance — to  come  to  the  conclusion, 
that,  neither  upon  the  construction  of  the  act  of  Parlia- 
ment, nor  upon  the  ground  of  the  representation  that  was 
made,  is  there  any  sufficient  reason  for  supporting  this 
interdict.  I  therefore  agree  in  the  judgment  which  has 
been  expressed  by  my  noble  and  learned  friend. 


It  was  then  ordered  that  the  interlocutors  be  reversed, 
and  the  cause  remitted  to  the  Court  below. 


Jmi/mnl.  «■  t'ndertheSGca.  O,  c-SOiMSttfiMBXpi 

5J~<  «f*jadgMMtDtbea»n».»ithaMaa 

nl  tke  jnHgMt.  i»  to  be  rlfftij  ■«■ 


The  RgMlntiea  «f  iIk  aMgnMot  ^^b  t 
o|Mi>lB  WM  pooce  to  tte  coh^hv. 

Tb*  aitmiaBaf  «  txnMv  wd(T  tkv  •!■■ 
*  mtm*tte^.  vuia  (he  (Ba^fak  Stotste) 


Tflts  ma  an  appeal  againit  a  decip 
CbancCTj  in  Ireland,  nude  in  •  mit  be 
the  respoodent  had  iiutitoted.  The  oi 
wbidi  tbe  rait  arow  wcfc  these : — In  tl 
1823,  the  reapcmdeot  became  cntided, 
derisee  of  his  uncle,  •/oAn  Ferrmtt,  to  o 
estates  in  the  county  of  Bmeamimnm  ma 
diiongan  annual  income  ol  neailj  S^OOU 
had  prenonsly  incnned  debta  to  a  Iwf 
paiticnlar  owed  to  one  Patrick  Xalam^  I 
riage,  tbe  sum  of  4,026/.  Sc  1(W.  To 
the  respondent  ezeeated  an  ordinary  bo 
amount,  conditioned  for  the  payment  of 
The  other  creditors  of  tbe  rcspondeDl 
pressing  for  payment  of  their  denandn, 
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against  the  respondent,  and  obtained  writs  of  cusfodiam 
upon   them  to  the  amount  of  about   15^000/.     On   the 
return  of  the  respondent  to  Dublin,  in  1828,  a  dispute 
arose  between  him  and  Nolan  as  to  the  amounts  which 
Nolan  had  in  the  mean  time  received  from  the  estates  of 
the  respondent,  and  as  to  the  balance  between   them. 
This  dispute  was  referred  to  the  arbitration  of  a  person 
named  Strickland,  who,  in  December  1829,  awarded  that 
there  was  still  remaining  due  from  Ferrall  to  Nolan  the  sum 
of  16,396/.  55. 9c/.,  on  a  general  balance  of  their  accounts. 
This  award  was   disputed  by  both  parties,  by  Ferrall, 
because  a  sum  of  3,000/.  had  been,  as  he  alleged,  im- 
properly allowed  to  Nolan,  and  by  Nolan,  because  the 
sum  secured  to  him  by  the  judgment  of  November  1823, 
had  not  been  taken  into  account.    These  disputes  con- 
tinued for  some  time ;  but  at  length,  in  July  1831,  it  was 
arranged  that  the  3,000/.  objected  to  by  Ferrall,  should 
be  struck  out,  and,  on  the  other  hand,  that  money  due  on 
the  judgment  of  November  1823,  should  be  brought  into 
the  account,  and  that  if  Ferrall  could  procure  the  assent 
of  his  other  creditors  to  take  their  demands  out  of  the 
residue  of  the  rents,  Nolan  would  accept  the  sum  of  3,000/. 
yearly  until  all  his  demands  should  be  paid  off,  but  with- 
out prejudice  to  the  custodiam  obtained  by  him.     The 
respondent  had  been  arrested  by  one  of  his  other  cre- 
ditors, and  was  at  that  time  in  prison.      On  the  25th 
June,  1834,  he  executed  a  deed  of  trust  for  the  purpose 
of  raising  money  to  pay  off  his  creditors.     By  this  deed 
be  vested  his  property  in  two  persons,  named  O' Conner 
and  Veevers,  who  were  to  raise  a  sum  of  15,000/.  for 
payment  of  the  other  creditors,  and  to  pay  a  sum  of 
25600/.  a-year  to  Nolan^  till  Nolan's  claim   should   be 
liquidated.     Nolan  consented  to  this   arrangement  and 
was  a  party  to  the  deed.    Money  was  afterwards  raised 
on  annuity,  and  Nolan  joined  in  the  securities  given  to 
the  annuitants.    Nolan  himself  was,  during  at  least  a  part 
yoL.  XII.  3  E 


1845, 

BOTLK 

r. 
Ferrall 


742 


CASB8  IN  THB  H0U8B  OF  LORDS. 


1845. 

BOTLB 

V. 

FiRRALL. 


of  this  period,  in  embarrassed  circumstances.  He  owed 
sum  of  1,400/.  to  Brown  and  Co.,  and  to  secure  it  h 
assigned  to  them  the  judgment  of  November  1823,  an 
the  deed  of  assignment,  dated  the  9th  January y  183S 
recited  that  the  whole  sum  of  4,026/.  8«.  I  Or/,  was  at  thi 
time  remaining  unpaid.  Brown  and  Co.  were  afterward 
paid  off  by  means  of  a  loan  of  lj900/.  obtained  by  iVb/a 
from  one  Robert  Gray^  to  whom  the  judgment  of  Novem 
ber  1823  was,  in  July  1833,  assigned  as  security.  Th 
deed  of  assignment  stated  that  a  sum  of  3,844/.  was  the 
due  on  the  judgment  for  principal  and  interest.  Undc 
the  trust  deed  of  the  respondent's  property,  executed  t 
(y Conner  and  Feevers^  Messrs.  Stewart  and  Kincaidh^ 
been  appointed  receivers,  and  from  them  Nolan  had  re 
ceived  various  payments  according  to  the  trusts  in  th 
deed.  On  the  4th  of  December ^  1833,  be  obtained  froi 
them  a  memorandum  to  the  following  effect : — '^  Mi 
Nolan  and  Mr.  Kincaid,  to  prevent  further  misundei 
standing,  have  agreed  to  the  following  arrangements  s 
to  payments  :  viz.,  Mr.  Nolan  to  receive  at  present  1^250/. 
and  on  the  3rd  March  next,  7^0/.  more :  on  the  h 
June,  1,000/.,  and  1st  December ,  1,000/.;  Mr.  Nola 
not  to  be  considered  as  thereby  waiving  his  right  to  dia 
pose  of,  as  he  may  tl^ink  proper,  any  surplus  that  may  b 
at  the  end  of  the  year  after  the  above  payments  :  and  i 
case  Mr.  Nolan  should,  in  the  mean  time,  accept  the  rei: 
charge  of  3,000/.,  under  the  deed  between  him  and  Mi 
Ferrall,  the  above  quarterly  payments  then  to  be  reduce 
to  750/."  The  payments  under  the  trust  deed  were  dul 
made  by  Stewart  and  Kincaid  down  to  the  1st  D^ 
cember,  1834.  On  the  3l8t  July  in  that  year,  Noia 
having  obtained  advances  from  the  appellants^  his  baoken 
and  desiring  to  obtain  further  advances  from  them,  pro 
cured  Stewart  and  Kincaid  to  address  to  himself  a  lettc 
in  the  following  terms :— *'  You  will  please  menticn  t 
Messrs.  Boyle  and  Co.  that  we  shall  pay  them,  pursuin 
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to  the  memorandum  between  Mr.  Kincaid  and  you,  on  the 
Ist  September  next,  1,000/.;  on  1st  December  follow- 
ing, 1625/.;  and  every  three  months,  after  so  long  as 
we  continue  agents  for  Mr.  FerralVs  estates,  the  sum 
of  1623/.,  on  every  1st  Marchy  1st  January ^  1st  Septem- 
ber,  1st  December  following,  until  your  custodiam  deb\ 
shall  be  discharged. ''  The  memorandum  thus  referred  to 
was  that  of  the  4  th  December j  1833. 

On  the  18tli  February,   1835,  Ferrall  filed   his   bill 
against  Nolan,  stating  that  the   judgment  of  November 
1823,  had  been  paid  off,  and  praying  for  an  account  of  the 
rents,  and  for  a  receiver.    The  subpoena  to  answer  this  bill 
was  served  on  Nolan ,  on  the  1 9th  February;  on  the  20th 
he  made  a  third  assignment  of  the  judgment  of  1823.    This 
assignment  was  executed  in  favour  of  Boyle  and  Co.,  to 
secure  the  repayment  of  2500/.,  previously  advanced  by 
them,   and  such  further   sum   as  they   might  advance. 
Nolan,  by  this   deed  of  assignment,   covenanted  with 
Boyle  and  Co.  that  a   sum  of  4205/.  5^.  Jd.  remained 
due  on  the  judgment  for  principal,  interest,  and  costs. 
All  these  asisignments  were  duly  enrolled.    On  the  llth 
•/une  following,  Nolan  became  bankrupt.     On  the  25th 
•/ufy,   Ferrall   filed  a  supplemental    bill,    making   the 
assignees  of  Nolan  and  Boyle  and  Co.  defendants  to  his 
suit.    The  allegations  and  prayer  of  this  bill  were  the 
same  as  in  the  former  bill.    On  the  24th  December,  Boyle 
and   Co.  having  previously  put  in  an  answer  to  FerraWn 
bill,  filed  a  cross-bill  against  him,  in  which  (hey  went 
into  all  the  transactions  between  Nolan  and  the  various 
persons  to  whom  he  had  assigned  this  judgment,  and 
declared  that  the  sums  secured  by  the  judgment,  principal, 
interest,  and  costs,  were  still  due,  and  they  prayed  that 
the  judgment  should  be  declared  valid   and  subsisting  for 
the  amount  of  their  demand,  and  that  an  account  might 
be  taken,  and  a  receiver  appointed.     Before  the  causes 
came  on  for  hearing,  the  Court  referred  it  to  the  Master 
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to  take  an  account  of  what  was  due  on  the  cusiodiam 
proceedings^  on  the  award  of  December  1829,  and  on  thi 
judgment  of  November  1823,  and  the  motion  for  thi 
receiver  was  directed  to  stand  over  till  the  report  hu 
been  made.  The  Master  made  his  report  on  the  6th  Jufy 
1838,  and  found  that  Nolan  had  been  overpaid  to  tiM 
extent  of  4,982/.  Is.  bd.  In  February  1838,  a  motion 
made  by  Boyle  and  Co.,  to  send  back  the  report  to  th< 
Master,  was  refused,  with  costs,  without  prejudice  how 
ever  to  the  rights  of  the  parties  to  insist,  at  the  hearinj 
of  the  cause,  that  the  rents  received  by  Nolan  himsell 
after  the  assignment  of  the  judgment  of  1823,  ought  no 
to  be  applied  in  payment  thereof,  as  against  the  assignee 
of  that  judgment. 

The  causes  were  finally  heard  before  the  Lord  Chan 
cellor,  who,  on  the  26th  t/ime,  1 839,  made  a  decree,  L 
the  case  of  FerralVt  bill,  in  accordance  with  the  praje 
of  that  biU,  and  dismissed  the  cross-bill,  with  costs  [a] 
This  appeal  was  tlien  brought,  and  the  questions  raise 
upon  it,  depended  on  the  construction  to  be  put  upon  th 
Irish  statutes,  9  Geo.  n.,c.  5,  and  25  Geo.  II.,  c.  14  (ij 


(o)  1  Ir.  Eq.  Rep.  391. 

{h)  The  9  Geo.  II.,  c.  5,  of  which  the  first  four  sectioDS  ti 
as  follows: — 

Whereas  judgmeots,  statutes -staple,  and  statutes-merchant,  u 
frequently  assigned  for  valuable  considerations*  and  to  prote< 
the  purchase  of  estates,  but  are  no  more  than  equitable  secoritu 
in  the  hands  of  the  assignees :  and  whereas  assignees  of  sac 
judgments,  statutes- staple,  or  statutes-merchant,  as  the  law  no 
stands,  cannot  revive  or  discharge  the  same  in  their  own  name 
but  in  the  name  of  the  conusees  of  such  judgments,  statutes-stip 
or  statutes-merchant,  or  their  representatives,  which  is  oftc 
attended  with  very  great  inconveniences,  and  the  conusee  mi; 
after  such  assignment,  enter  satisfaction  on  the  record  of  ti 
said  judgments,  statutes-staple,  or  8tatates*merchant,  without  tl 
knowledge  or  consent  of  the  assignee :  for  remedy  whereof  be 
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The  judgment  here  was  something  which  was  capable        Botli 

of  assignment.     It  was  so  if  the  conusee  had  a  legal  v* 
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enacted,  that  from  and  after  the  first  day  of  next  Easter  Term, 
where  any  conusee  or  conusees  of  a  judgment  or  judgments, 
statute-staple,  or  statute-merchant,  his,  her,  or  their  executors  or 
administrators,  shall  asngn  the  same  to  any  person  or  persons 
whatsoever,  such  conusee  or  conusees,  his,  her,  or  their  execu- 
tors  or  administrators,  shall  also  perfect  a  memorial  of  such 
assignment,  under  his,  her,  or  their  hand  and  seal,  upon  parch- 
ment or  vellum,  attested  by  two  or  more  credible  witnesses,  which 
memorial  shall  ccmtain  the  name  or  names  of  the  person  or 
persons  to  whom  the  same  shall  be  assigned,  and  the  sum  or  sums 
of  money  mentioned  in  sudi  assig^nment  or  assig^nments  to  be 
remaining  due  and  unsatisfied  upon  such  judgment  or  judgments, 
statute-staple,  or  statute^merchant,  with  the  day  and  year  when 
such  assignment  or  assignments  is,  are,  was,  or  were  perfected, 
and  that  one  of  the  witnesses  to  such  memorial,  who  shall  be  a 
witness  to  the  assignment  of  such  judgment,  statute-staple, 
or  statute- merchant,  shall  make  an  affidavit  at  the  foot  of  such 
memorial  of  the  true  perfection  of  such  assignment  and  memorial, 
before  the  respective  officer  or  officers  where  such  judgment  or 
judgments,  statute-staple,  or  statute-merchant,  is,  are,  or  shall  be 
entered,  his  or  their  legal  deputy  or  deputies,  or  before  any  one 
of  the  Judges  of  the  Four  Courts  in  Dublin,  or  before  any 
one  of  the  Judges  of  his  Majesty's  Courts  at  WiHimimter,  who 
are  respectively  hereby  empowered  to  take  such  affidavit,  which 
memorial  and  affidavit  shall  be  lodged  in  the  proper  office  where 
such  judgpnent,  statute-staple,  or  statute-merchant,  is  or  shall  be 
entered  :  and  the  several  officers  of  the  said  Courts  are  hereby 
required  to  enter  such  memorial  of  such  assigpunent,  statute- 
staple,  or  statute-merchant,  in  a  roll  or  rolls  of  parchment  or 
vellum,  to  be  kept  for  that  purpose  in  such  respective  office  or 
offices  where  such  judgment  or  judgments,  statute-staple,  or 
statute-merchant,  is,  are,  or  shall  be  entered :  and  such  officer  or 
officers  is  and  are  hereby  required  to  indorse  on  such  assignment 
or  assignments  the  day  of  the  month  and  year,  and  hour  of  the 
day,  whereon  such  memorial  or  memorials  was  or  were  so  lodged 
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9'  necessity  for  notice,  fur  the  statote  took  care  to  famis 
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sndprored:  snd  for  the  more  easy  aad  ^leedy  method  cf  tnfa 
such  ssngDment  or  asBgnmenti,  soch  fcifieUife  officer  or  ofiee 
shsU  enter  the  number  and  roll  where  such  aangnmeat  c 
assignments  b  or  are  registered,  at  the  foot  of  eadi  reipcctii 
jodgment  or  jodgmenti,  statnte-stsple,  or  statnte-merdiant  i 
amigned ;  for  all  whidi  indonements,  entries,  and  affidavits  apo 
soch  respectire  memorisl,  the  som  of  six  shillings  and  ei^tpeac 
shall  be  paid,  and  no  more. 

2.  And  be  it  fbrther  enacted,  «A«iyVMiaMr a/lo-MdkfnK  at  JK 
memofial  or  wiewionaU  qftmek  iirryfiff  shall  be  entered  cm  sac 
roll  as  sforesaid,  it  shall  and  may  be  lawfol  for  the  siaywf  o 
assignees  of  facAyar^fsmi/or  jodgmenti,  statnte-staf^  or  ststnti 
merchauty  his,  her,  or  their  esecutors,  administrators,  or  anign 
and  for  no  other  permm  or  persons  whatsoerer,  to  rtvwe  9mekjai§ 
ment  or  judgments,  statate-staple,  or  statute-merchant,  from  tisi 
to  time,  in  bis,  her,  or  their  own  name  or  names,  and  take  omt  m 
or  more  execution  or  executions  on  the  same,  in  the  name  or  name 
of  such  assignee  or  assignees,  his,  her,  or  their  executors  or  sdoii 
nistrators,and  to  sue  forth  execution  or  executions  thereon,  redtini 
the  special  matter,  and  also  to  discharge  and  release  the  same  .*  and  lis 
in  his,  her,  or  their  own  name  or  names,  to  enter  satisfoction  oi 
the  record  of  lach  judgment  or  judgments,  statute-staple,  oi 
statute-merchant,  in  as  full  and  ample  a  manner,  to  all  intent! 
and  purposes,  as  if  the  conusee  or  conusees  of  such  judgment,  oi 
judgments,  statute-staple,  or  statute- merchant,  his,  her,  or  tbei) 
executors  or  administrators,  could  or  might  do;  and  that  th 
conusor  or  conusors  of  such  judgment  or  judgments,  statute 
staple,  or  statute -merchant,  his,  her,  or  their  executors,  aministn* 
tors,  or  assigns,  may,  upon  payment  to  such  assignee  or  assignees 
plead  payment  specially  to  such  assignee  or  assignees  :  and  thai 
such  assignee  or  assignees,  their  executors  or  administrators,  mtf 
from  time  to  time,  assign  the  same  over  in  manner  aforesaid,  anc 
the  respective  offices  in  such  assignment  or  assignments  shall  ht 
proved  and  registered  in  manner  as  aforesaid :  and  soch  ast%De< 
or  assignees  may  revive  and  sue  out  execution  or  executions,  ii 
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the  conusor  of  the  judgment  with  the  means  of  knowing 
whether  any  proceedings  had  been  taken  to  vest  the 
rights  created  by  it,  in  any  other  person  but  the  original 
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their  own  name  or  names,  and  discharge  and  acknowledge  satis- 
faction on  sach  judgment  or  judgments,  statute-staple,  or  statute- 
merchant,  in  manner  aforesaid,  any  law,  usage,  or  custom  to  the 
contrary  in  anywise  notwithstanding. 

3.  Provided  always,  that  the  conusor  or  conusors  of  such 
judgment  or  judgments,  statute- staple,  or  statute- merchant,  his, 
her,  or  their  heirs,  eiecutors,  or  administrators,  shall  have  the 
same  remedy  and  defence,  both  in  law  and  equity,  against  the 
assignee  or  assignees  of  such  judgment  or  judgments,  statute- 
staple,  ur  statute -merchant,  his,  her,  or  their  representatives, 
which  he,  she*  or  they  could  or  might  have  had  against  the  conusee 
or  conusees  of  the  same,  his,  her  or  their  representatives^  in  case 
no  such  assignment  or  assignments  had  been  made. 

4.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful 
for  the  assignee  or  assignees  of  any  judgment  or  judgments,  sta- 
tute-staple, or  statute- merchant,  already  assigned,  his,  her,  or  their 
executors  or  administrators,  to  perfect  such  memorial^  in  manner 
aforesaid,  and  to  have  the  same  entered,  and  to  revive  and  sue 
out  execution  or  executions,  and  to  acknowledge  satisfaction  in 
his,  her,  or  their  name  or  names,  and  assign  such  judgment  or 
judgments,  statute-staple,  or  statute-merchant,  in  manner  afore- 
said. 

This  was  amended  by  the  first  section  of  25  Geo.  II.,  c.  14, 
which  is  as  follows : — 

Whereas  some  doubts  have  arisen  upon  the  construction  of  an 
act  of  Parliament,  passed  in  this  kingdom,  in  the  ninth  year  of 
his  present  Majesty,  entitled  "  An  act  for  the  more  effectual 
assignment  of  judgments,  and  for  the  more  speedy  recovery  of 
rents,  by  distress,"  so  far  as  the  said  act  relates  to  the  assig^nment 
of  judgments  and  statutes  in  the  several  courts  of  law  therein 
mentioned,  for  the  removing  of  which  doubts  be  it  declared  and 
enacted,  that  every  assignee  or  assignees  of  every  judgment  or 
judgments,  statute-staple,  or  merchant,  that  are  now  assigned,  or 
which  hereafter  shall  be  assigned  on  record,  by  virtue  of  the  said 
act,  hisy  her,  or  their  executors,  administrators,  or  assigns,  may 


do  so  would  be  >  benefit  both  to  tt 
eonusee.  But  they  will  not  do  so,  if 
bound  to  do  under  the  statute,  is  Bopen 
of  giving  notice  to  the  conusor.  Noti 
impolitic  than  a  judicial  declaration  tbi 
added  to  the  le^^try  acts,  not  require 
Legislature,  but  appended  to  them  by  1 
Courts.  Then  comes  the  question,  wh 
ture  did  require  that  notice  should  be 
argument  against  such  a  suppoaitioD  i 
is  express  and  minute  in  the  directions 
and  that  it  does  not  say  anything  at 
Campbell. — Suppose  a  lease  for  years  n 
assigns  to  C. ;  B.,  the  tenant,  not  knots 
ment,  goes  on  paying  nnt  to  A. ;  conic 
rent?]— He  could.     [Lord  Campbeil.- 


not  only  revive  mch  judgment  or  judgments, 
from  time  to  time,  in  his,  her,  or  their  ovn 
take  out  ooe  or  more  ezecation  or  ezecotioi 
Tcry  of  his  or  their  demanda  thereon,  u  by  i 
other  things,  is  directed,  bat  that  aho  suidt  < 
of  such  judgment  or  judgments,  statute  or  ati 
or  hereafter  to  be  auigned  by  virtne  of  the  : 
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pleaded  riens  en  arrearj  would  he  not  be  entitled  to  the 
benefit  of  the  payments  he  had  made  ?  might  it  not  be 
contended  that  A.  made  C.  his  bailiiF to  receive  the  rent?] 
No ;  for  the  covenants  would  run  with  the  land,  and  on 
the  transfer  of  the  reversion  they  would  be  transferred 
too.  The  obligation  to  give  notice  is  purely  an  equitable 
doctrine.  It  arises  from  the  circumstance  of  the  in- 
firmity of  an  equitable  transfer.  Hence  an  obligation  to 
perfect  it  by  notice.  But  where  the  transfer  is  a  legal  and 
not  an  equitable  transfer,  that  necessity  does  not  exist. 
The  transfer  here  is  legal.  It  is  unknown  to  the  law  to 
require  notice  for  the  perfection  of  a  legal  title.  The  law 
has  provided  for  the  conusor  the  means  of  knowledge,  and 
all  that  is  required  of  him  is  ta  look  at  the  registry  book, 
and  see  to  whom  the  property  belongs.  But  if  otherwise, 
a  Court  is  not  entitled  to  decide  on  the  consideration  of 
mere  inconveniences.  All  that  the  Courts  have  a  right  to 
consider  is,  whether  the  Legislature  intended  to  make 
judgments  legally  assignable. 

As  to  the  necessity  for  notice,  that  is  explained  in  the 
case  of  Jtrnes  v.  Gibbons  (c),  where  the  Master  of  the 
Rolls  laid  it  down  that  notice  to  the  party  who  is  to  pay 
is  requisite  for  the  perfection  of  the  transfer,  and  that  this 
was  requisite,  as  otherwise  the  debtor  might  pay  the 
original  creditor.  But  though  that  may  be  true  as  to 
equitable  titles  generally,  it  cannot  be  so  here,  where  the 
statute  has  given  a  statement  of  what  it  is  necessary  for 
the  assignee  to  do,  and  then  declares  that  having  done 
what  is  so  required,  that  he  shall  be  considered  to  all 
intents  and  purposes  in  the  place,  stead,  and  condition  of 
the  assignor,  and  shall  have  the  same  remedies  against 
the  conusor  as  the  conusee.  [Lord  Cottenham. — But 
your  assignment  was  in  1835,  and  at  that  time  it  is  said 
that,  in  fact,  nothing  was  done.    If  8o»  there  is  an  end  of 
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(c)  9  Ves.  407. 


having  come  to  the  deed  executed  bet 
Nolan  after  the  award,  proceeded  to  ai 
was  concluBire  as  against  the  respondeni 
deed  is  admitted  by  this  deed  to  be  uoal 
which  takes  place  under  it.  Tlie  ap| 
■tart  with  the  ackuowledgment  of  the  re 
judgment  was  not  touched  by  the  accoi 
and  taken  by  Strickland.  Of  all  the 
expired  with  the  demise  of  George  t} 
renewed,  and  that  for  4026/.  was  not  o 
citslodiam  for  20,000/.  was  that  under  i 
tinued  in  poBsession.  That  did  not  affect  t 
Till  the  12,376/.  had  been  satisBed,  notfa 
that  cuslodiant  could  be  attributed  to  tbi 
judgment  of  4026/.  Another  deed  was 
which  Nolan  transferred  to  Kincaid  tfa 
pect  of  which  he  was  in  possession  of 
Kincaid  entered  under  a  custodiam  writ 
3500/.,  borrowed  from  him  hy  Nolan. 
was  in  possessioD,  it  was  agreed  that  he  ■ 
agent  and  receivi>r  of  Ferrall,  in  the 
being  able  to  raise  money  for  the  paya 
The  memorandum  of  agreement  eaten 
caid  on  behalf  of  Ferrall  is  a  moat  imj 
when  considered  in  ffnimivtifm  with  th^ 
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Nolan,  in  respect  of  the  award  debt^  the  sum  of  5000/.  as 
expressly  admitted  by  the  agent  of  the  respondent. 
Again,  the  assignment  of  January  1833,  shews  that  the 
judgment  debt  was  not  a£Fected  by  that  instrument.  Now, 
in  the  accounts  taken  in  Master  Goold's  office,  the  report 
shews  that  in  January  1833,  the  sum  of  2404/.  2s.  Id. 
was  due  to  Nolan,  without  reference  to  the  judgment. 
[Lord  Cottenham. — Does  it  not  appear  from  the  deed  of 
1834  that  the  sum  in  the  award  covered  all  the  debts  ? 
No  distinction  is  there  taken  between  the  di£Ferent  sorts 
of  debts.]  That  vague  statement  of  the  debts  must  be 
corrected  by  reference  to  the  deed  of  1831.  There  were 
in  fact  two  sorts  of  debts,  the  award  debt  and  the  judg- 
ment debts.  There  was  a  subsisting  account  in  respect  of 
Nolan's  receipts.  The  appellants  were  about  to  advance 
money  on  the  judgment  debt,  and  they  requested  the 
agents  to  say  whether  they  were  prepared  to  pay  the  debts 
which  appeared  by  the  deed  to  be  existing,  and  they 
were  told  that  the  debts  would  be  duly  paid.  That  repre- 
sentation was  confirmed  by  the  deed  of  Ferrall  himself 
by  which  Nolan  was  to  receive  annually  2500/.  On  this 
the  appellants  lent  their  money,  and  received  the  transfer 
in  security.  The  question  then  is,  whether  the  accounts 
must  not  proceed  on  the  basis  that  at  the  time  these  repre« 
sentations  were  made,  there  was  a  debt  due  according  to 
those  representations.  That  is  the  whole  of  the  case  on 
the  facts,  and  it  is  not  possible  to  doubt  that  the  appel- 
lants' title  will,  on  them,  be  found  to  be  distinctly  and 
clearly  established.  [Lord  Campbell. — Suppose  an  action 
brought  by  the  assignee  of  the  judgment  in  his  own  name, 
the  conusor  would  plead  payment,  and  that  plea  would  go 
before  the  jury.  The  question  left  to  the  jury  would  then 
be,  whether  the  assignee  had  held  out  to  the  world  the 
conusee  of  the  judgment  as  his  agent  to  receive  the 
money.]  The  facts  of  the  case  here  are  an  answer  to  such 
a  supposition. 
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aBsignee  was    held    bad  on  special  demurrer,    for  not 
averring  thai  the  payment  was  made  after  the  assignment 
to  him.    It  has  arisen  with  reference  to  the  grantee  of  a 
reversion  suing  for  rent  due  from  the  lessee  of  the  land  to 
the  grantor  of  the  reversion.    The  32  Hen.  8,  c.  34,  did, 
in  England,  in  the  case  of  a  mortgage,  exactly  what  has 
been  done  in  Ireland  by  the  9  Geo.  2,  c.  5,  in  the  case  of 
a  judgment,  and  declared  that,  for  all  purposes,  the  as- 
signee shall  stand  in  the  place  of  the  mortgagee.    On  this 
provision  of  the  /ri«A  statute  arises  the  question  whether  it 
is  necessary  for  the  purpose  of  the  assignee  standing  in  the 
place  of  the  conusee,  that  notice  should  be  given  to  the 
conusor.    There  can  be  no  doubt  that  it  is  necessary.    It 
would  be  fraudulent  if  it  was  not  so.     [Lord  Campbell. — 
Does  not  the  Statute  4  Anne,  c.  16,  which  takes  away  the 
necessity  for  attornment,  provide  that  notice  shall  be 
given  ?]  It  does,  and  it  must  be  admitted  that  that  appears 
to  be  opposed  to  the  necessity  of  notice  here,  since  notice 
would  seem  not  to  have  been  necessary  till  made  so  by 
the  Statute  of  Anne.    But  then  the  Statute  of  Hen.  8,  said 
nothing  of  attornments;  and  yet  Lord  Coke,  commenting 
on  this  statute,  shews  attornment  to  have  been  necessary, 
for  he  says  (/),  ^^It  a  lease  for  life  be  made,  reserving  a 
rent  upon  condition,  &c.,  the  lessor  levies  a  fine  of  the  rever- 
sion, he  is  grantee  or  assignee  of  the  reversion ;  but  without 
attornment  he  shall  not  take  advantage  of  the  conditi«m,  for 
the  makers  of  the  statute  intended  to  have  all  necessary  inci- 
dents observed,  otherwise  it  might  be  mischievous  to  the 
lessee.'' 

The  necessity  of  attornment  is  shown  by  Mallory's 
case  (g),  where  it  is  said  to  have  been  thus  resolved : 
"  Though  the  words  of  the  Statute  32  Hen.  VIII.,  c.34, 
are  general  (as  all  other  persons,  being  grantees  or  as- 
signees to  or  by  any  other  person  or  persons,  &c.,  shall 
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(/)  Co.  Utt.  215,  a.  (g)  5  Co.  Rep.  Ill,  112,  b. 


utsi^ee,  it  is  to  be  understood  of  such 
who  has  all  the  ceremonies  and  incidei 
to  such  assi^ee,  and  not  lo  take  awa 
circumstance  which  the  law  requires,  i 
contrary  to  the  cotnaion  law  as  it  is  agi 
c.  28."  Notice  is  now  necessary  for  tb 
which  attornment  was  formerly  requires 
In  like  manner  in  the  law  of  Scoti 
chose  in  action  may  be  assigned,  there  i 
tion,  which  is  in  &ct  a  notice,  before 
exercise  his  full  rights  acquired  in  t 
notice  was  not  required,  the  conusor  ol 
coutd  with  safety  pay  a  single  farthing  ' 
interest  without  first  searching  the  regisi 
the  last  ausignment  had  been  made.  '. 
of  imposing  such  a  duty  on  him  is  m&ni 
must  be  treated  as  the  agent  of  the  cor 
The  statute  produces  no  other  effect  t 
registered  deed  has  no  effect :  a  registei 
efiFectual  for  certain  purposes  and  in  s 
The  statute  was  meant  to  protect  the  c 
called  upon  by  differeut  persons,  having 
to  pay  the  same  debt.  The  assignee  ulc 
judgment  and  give  a  discharge  for  the  sa 
visions  of  the  section  which  give  the  aai 
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the  act  of  registration  should  be  notice  to  all  the  world,  it 
would,  like  other  statutes  where  such  an  intention  exists, 
have  expressed  it.  Its  silence  on  this  point  shows  that 
there  was  no  such  intention,  l^he  sole  object  of  the 
second  statute  was  to  supply  an  omission  from  the  first, 
and  to  enable  the  assignee  to  proceed  in  his  own  name, 
and  to  revive  the  judgment,  and  to  recover  the  same. 
Having  done  this,  it  describes  what  is  the  force  of  the 
statute,  by  declaring  him  to  stand  in  the  "  place,  stead,  or 
condition  of  the  assignor/'  The  first  section  of  the  first 
statute  merely  enables  the  assignee  to  invest  himself  with 
his  full  right  as  against  the  assignor,  and  the  second  sec- 
tion shows  that  after  that  he  must  take  other  steps  to 
enforce  his  rights  as  against  the  conusor,  and  there  is 
scarcely  one  of  them  that  does  not,  as  matter  of  necessity, 
imply  notice  to  the  conusor.  [Lord  Coitenliam. — Suppose 
the  legal  title  against  you,  do  you  set  up  in  this  bill  this  equi- 
table right  by  way  of  defence  ?]  The  bill  states  that  the  as- 
signment is  void :  not  merely  void  in  law,  but  void.  The  bill 
was  at  first  against  iVb/ari — there  was  then  no  assignment ; 
the  assignment  was  made  pending  the  suit.  The  assignee, 
therefore,  came  in,  subject  to  all  the  equities  then  existing 
in  favour  of  the  conusor.  It  is  submitted,  first,  that  this 
assignment  never  was  perfected  at  all,  for  the  law  would 
intend  that  notice  was  necessary  to  perfect  it ;  secondly, 
that  a  Court  of  Law  would  hold  that  the  conusee  here 
was,  until  notice,  the  agent  of  the  assignee,  and  that  pay- 
ment to  one  would  bind  the  other  ;  and,  thirdly,  that  that 
being  so  in  a  Court  of  Law  a  foriioriy  it  is  so  in  equity, 
since  otherwise  the  conusor  might  be  compelled,  by  a  fraud 
between  the  conusee  and  the  assignee,  to  pay  the  debt 
twice  over.  This  last  ground  of  argument  is  rendered  so 
much  the  stronger,  by  the  fact  that  there  was  no  new 
advance  on  the  faith  of  this  judgment,  but  that  the  assign- 
ment took  place  to  cover  an  old  liability. 
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1845.  The  case  of  Chambers  v.  GoUwin  (A)  was  idied  on  h 

BoTLs        ^^  other  side,  to  show  that  when  a  mortgi^^ee  assigns  ; 
^'  mortgage,  if  he  produces  the  deed  on  \idiicfa  there  is  ai 

acknowledgmoit  that  a  certain  som  is  doe^  the  mortgago 
is  bound  by  that  recital.  The  doctrine  of  that  case  i 
misunderstood  when  such  is  stated  to  be  its  result,  i 
person  is  bound  by  a  statement  whic:h  he  makes,  and  b; 
which  he  induces  another  party  to  enter  into  a  transactioi 
in  the  way  of  agreement,  but  he  is  not  bound  in  the  sam 
manner  where  he  merely  executes  a  deed,  in  which  a  parti 
cular  statement  is  found.  The  case  of  Chambers  v.  GoU 
win  did  not  lay  down  any  general  doctrine,  but  was  de 
termined  on  its  own  peculiar  circumstances— Liord  JSUm 
s&yingy  ^^  this  bill  not  imputing  specifically  any  error  t< 
the  accounts  settled  between  the  original  mortgagee  and  tin 
original  mortgagor,  the  latter,  though  he  may  try  with  th 
mortgagee  himself,  the  question  of  error,  as  to  the  account 
of  that  mortgagee,  cannot  do  so  with  the  assignee." 

On  the  whole,  it  is  submitted  that  the  debts  in  cutia 
diam  had  no  priority  over  the  debt  on  the  judgment,  but 
on  the  contrary,  that  the  latter  was  an  execution  whid 
the  tenants  were  bound  to  obey,  and  in  respect  of  whid 
the  payments  they  made  being  compulsory,  were  pro- 
tected; and  that  at  the  time  of  the  assignment  of  thi 
judgment  to  Brown  and  Co.,  the  judgment  was  by  tbest 
payments  satisfied.  The  judgment  of  the  Court  below  i 
warranted  by  the  proper  construction  of  the  statutes  anc 
by  the  rules  of  equity,  and  on  the  facts  of  this  case,  d( 
other  judgment  could  be  pronounced.  That  judgmeni 
must  be  afBirmed. 

Mr.  Bethell  in  reply.— Attornment  was  only  necessar] 
by  the  common  law.     Where  a  statutory  right  was  gran- 

(h)  5  Ves.  834  ;  9  Vet.  254. 
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ted,  it  became  unnecessary.  Lord  Coke  gives  (a)  the 
reason  of  it.  He  says  it  was  meant  to  protect  the  tenant 
against  a  transfer  of  his  service  to  his  greatest  enemy. 
Again,  Lord  Coke  says  (b)  that  if  a  grant  is  by  fine,  at-^ 
tornment  is  not  necessary,  for  the  party  is  in,  by  27  Hen. 
VIII.,  c.  10,  by  act  of  law.  And  he  afterwards  adds  (c), 
^^  and  so  it  is,  and  for  the  same  cause,  if  a  man  at  this 
day,  by  deed  indented  and  enrolled  according  to  the 
statute,  bargaineth  and  selleth  a  seignory  to  another,  the 
seignory  shall  pass  to  him  without  any  attornment :  and 
so  it  is  of  a  rent,  a  reversion,  and  a  remainder/'  Here 
the  assignee  is  in  by  force  of  the  statute,  and  notice  is  not 
necessary.  If  notice  was  required  in  all  cases,  the  provi- 
sions of  the  statute  would  be  rendered  nugatory. 

Nor  in  this  case  ought  notice  to  be  required  on  the 
equities  as  they  existed  between  the  parties.  The  debt 
to  Nolan  was  acknowledged  at  the  time  the  assignment 
was  made — every  thing  that  had  passed  between  the 
several  parties  shewed  that  he  had  a  valid  subsisting 
claim — a  claim  not  then  disputed — it  was  assignable  by 
law,  and  having  been  assigned  and  duly  enrolled,  the  pay- 
ments made  to  any  other  persons  but  the  assignee  cannot 
be  taken  into  account  against  them. 

The  Lord  Chancellor. — In  this  case  the  appellants  filed 
their  bill  on  24th  December,  1835,  praying  that  the  judg- 
ment of  Michaelmas  Term  1823  might  be  declared  a  valid 
security  for  the  appellants'  demand,  and  that  an  account 
might  be  taken  of  what  was  due  from  Ferrall  on  account 
thereof,  and  that  what  might  be  found  due  from  Ferrall 
on  account  of  the  said  judgment,  might  be  paid  by  him  in 
satisfaction  of  the  appellants'  demand. 

The  bill  by  the  respondent  against  Nolan  was  filed  on 
the  27th  February,  1835,  but  the  appellants  were  not  made 
parties  to  this  suit  till  the  filing  of  the  supplemental  bill 
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(a)  Co.  Lit.  309  a. 


(6)  Id.  309  b. 
3f 


(c)  Idtt  ib. 


the  award  (dedactingasnmof  3000/.),i 
otl^S;  that u.a«nmiiiK the  12^96i 
4026/.  8f.  lOrf.,  for  wluch  the  judgm 
have  been  due,  a  suppoBitign  moit  i 
appdlanti,  vho  claim,  through  ^olttn, 
:■  The  Master  made  hia  report  on  the  6i 
finding  4963/.  to  be  due  to  Ftrrall  fron 
report  no  excepUooa  were  taken,  althoi 
made  to  refer  the  matter  back  to  the  ] 
fiuther  report  as  to  the  judgment*  deb 
1833,  the  date  of  the  asBignment  to  Bro 
was  refuged ;  and  upon  the  order  bo  re 
back  to  a  fresh  reference,  there  is  no  a 
ter's  report  therefore  is  conclusive  bet 
and  by  the  account  set  oat  in  the  icbe 
it  appears  that,.even  upon  the  princii^ 
account  was  directed  to  be  taken^  tbi 
due  from  Nolan  to  Ferrall  at  the  tii 
filed  their  bill. 

If,  therefore,  the  question  had  been  }m 
Ferrall,  there  could  be  no  doubt  as  to  ' 
the  decree;  but  the  appellants  contend, 
judgment  of  1823,  that  tliey  ought  not 
any  transaction  between  Nolmt  the  codi 
the  coDusrir   of   the  judgment;    and    t 
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directed  to  inquire  whether  any  part  of  the  judgment- 
debt  of  1823  was  due,  at  the  date  of  the  assignment^  t6 
Brown  and  Ck^.y  through  whom  the  appellants  claim. 
The  result  of  such  an  inquiry  would  probably  have  put  a 
short  and  certain  end  to  the  contest  between  the  parties ; 
but  that  not  having  been  done,  it  is  necessary  to  consider 
what  is  the  effect  of  the  transaction  between  Nolan  and 
Ferrall  subsequent  to  the  assignment  of  the  judgment  to 
Boyle  and  Co.,  upon  the  supposition  that  some  part,  at 
leasts  of  the  judgment  was  then  due. 

On  the  22d  February ^  1825,  Nolan  obtained  a  grant  in 
custodiam  of  the  estate  of  the  respondent,  whom  he  had 
outlawed  upon  the  judgment  of  1823 ;  and  he  was  put  in 
possession,  at  what  precise  time  does  not  appear,  but  in 
his  affidavit  of  27th  November,  1828,  he  states  that  he 
was  in  quiet  possession  of  the  estate,  and  in  receipt  of  the 
rents. 

In  1826  and  1829,  other  grants  in  custodiam  were 
obtained  by  him,  but  for  debts  not  originally  due  to  him 
from  Ferrall,  Upon  the  demise  of  the  Crown  in  1830^ 
the  two  last  custodiams  were  renewed,  but  not  the  first ; 
the  possession,  however,  appears  to  have  continued, 
founded,  as  he  states  in  his  affidavit,  upon  the  judgments 
of  1825  and  1827. 

It  was  contended,  on  the  part  of  the  respondent,  that 
this  possession,  and  the  letter  of  the  31st  July,  1834,  from 
Stewart  and  Kincaid,  to  Nolan,  authorising  a  communi- 
cation to  Boyle  and  Co.,  and  mentioning  Nolan's  custom 
diam,  amounted  to  notice  that  Nolan  was  in  possession 
as  custodee.  I  do  not  find  any  proof  that  the  contents  of 
the  letter  were  communicated  to  Boyle  and  Co. ;  and  if 
the  possession  gave  notice  of  his  title,  it  appears  that 
such  title  was,  in  1833,  under  the  custodiams  of  1826  and 
1829;  that  of  1825  not  having  been  renewed,  although 
the  deeds  of  1831  and  1834,  refer  the  possession  to  all 

the  custodiams^ 

3f  2 
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w  icTt»c  I.UC  juuf^uiciii.,  nuu  UJ  BUI,"    Ol 

own  names,  and  to  dischai^  and  re 
to  eater  aatiefacUon  on  the  record,  ai 
consequential  to  this  right  in  the  asai 
ment,  enables  the  conusor  to  plead  SU' 
So  far  the  act  is  for  the  benefit 
against  the  assignor  or  conusee,  bi 
most  properly  to  protect  the  cxinusor 
the  benefit  so  conferred ;  and  It  there! 
third  section,  that  the  conusor  shall  hi 
and  defence,  both  in  law  and  equity,  s 
which  he  could  or  might  have  had  a^i 
case  no  such  assignment  had  been  i 
assignment  bad  been  made,  and  ^al 
upon  the  judgment  of  1823,  the  Ma 
have  been  conclusive ;  and  does  not  th 
to  the  conusor,  sued  by  the  assignee, 
he  would  have  had  if  sued  by  the  conu 
are  to  be  construed  according  to  the 
the  respondent  wants  nothing  more  £< 
is  there  any  rule  of  law  or  principle  of 
those  words  any  other  tbai^  their  ordi 
the  contrary.  The  assignee  may  wit] 
tect  himself  against  the  coneequenc 
making  payments  to  the  conusee  after 
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ment.  In  case  of  mortgages^  it  is  admitted  and  proved^ 
by  the  cases  referred  to,  that  a  mortgagor  may  safely 
pay  to  the  mortgagee,  having  no  notice  of  any  assign- 
ments ;  but  it  is  said  that  there  the  debt  is  not  assignable, 
whereas  a  judgment-debt  may,  by  the  statute,  be  assigned. 
A  debt,  though  not  assignable  at  law,  is  assignable  in 
equity ;  but  the  assignee,  not  giving  notice  to  the  debtor, 
cannot  dispute  any  payment  he  may  m:ike  to  the  original 
•  creditor,  and  how  do  the  cases  differ  ?  *  In  both,  the  mort- 
gagor or  the  conusor,  the  person  originally  liable,  acts  in 
obedience  to  the  original  right,  having  no  notice  of  its 
transfer  to  another.  It  would  be  strange  if  he  were  held 
to  be  liable  in  the  one  case,  and  not  in  the  other. 

It  appears  to  me,  therefore,  that  the  respondent,  by  the 
principles  of  justice,  by  decisions  in  analogous  cases, 
and  by  the  terms  of  the  statute,  is  entitled  to  the  benefit 
of  these  payments. 

It  was  argued^  however,  that  the  respondent  had  become 
liable,  by  representations  made  by  his  agents,  by  which 
the  appellant  had  been  misled,  and  by  which^  therefore^ 
the  respondent  was   bound.    The   representation   relied 
upon  is  the  memorandum  of  4th  December^  1833,  and  the 
letter  of  3 1st  July^  1834.     Assuming  that  these  docu- 
ments, or  the  substance  of  them,  was  communicated  to 
Messrs.  Boyle  and  Co.,  they  would  relate  only  to  certain 
payments,  until  Nolan's  custodiam  debts  should  be  dis* 
charged,  and  could  not,  therefore,  affect  the  question  as  to 
the  application  of  payments  after  such  debts  had  been 
discharged ;  and  before  the  effect  of  these  representations 
-can  be  discussed,  it  must  be  proved  that  Mr.  Kincaidj 
who  made  them,  was  agent  to  Ferrall,  and  either  by 
direct  authority,  or  from  the  nature  of  his  agency,  was 
x:ompetent  to  bind  Ferrall  by  his  representations  and  pro- 
mises.   In  all  this  the  appellant  wholly  fails.     Stewart 
and  Kincaid  were  receivers  under  the  deed  of  25th  June^ 
1834^  for  which  O' Conner  and  Feevers  were  trustees,  and 
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for  Ferrall. 

I  am  of  o^ion  that  the  appellants  '. 
■bowing  groiiDdi  for  impeaclmig  the 
ought  to  be  affirmed,  with  coats. 

Lord  Brottgham.~-\  entirdy  agree 
learned  Mend  in  his  view  of  the  cai 
both  as  to  the  material  facts  to  whidi 
to  ttfl  not  being  at  all  in  evidence  tha 
the  agent  of  Ferrall;  on  the  coDtrarj 
in  establishing  the  supposition  of  ag' 
£BCt. 

As  to  the  view  taken  of  the  constni' 
0th  George  the  2d,  it  is  not  neceaaary  i 
into  that  question.  I  hare  arrived  at 
concloaion  to  which  my  noMe  and 
cwme,  and  indeed  I  felt  the  force  of  1 
time  of  the  case  being  before  your  Lon 
ably  argued  certainly,  and  very  fully  i 
strenuous  stru^le  was  made  upon  i 
think  without  the  least  success. 


Lord  Campbell. — The  Bcde  question 

!   j  mostimportantquestioniumymind,  ia 

;i  by  the  conusor  of  a  judgment,  to  Ut 
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and  that  being  binding  upon  the  lands^  comes  in  the  place 
of  our  usual  security  here  by  mortgage. 

To  say  that  the  conusor  of  the  judgment  is  still  liable 
to  the  assignee  of  the  judgment,  after  he  has  paid  to  the 
conusee  without  notice,  is  to  inflict  upon  him  a  most  mon- 
strous hardship.  There  is  no  saying  what  injustice  theLegis- 
lature  in  its  omnipotence  may  not  do,  but  it  would  certainly 
be  as  arbitrary  an  act  of  legislation  as  I  ever  heard  sug- 
gested, if  the  conusor  of  a  judgment  were  still  to  be  liable ; 
and  it  would  require  very  strong  language  to  shew  that 
this  was  the  intention  of  the  Legislature.  But  when  we 
examine  the  act  of  the  9th  of  George  the  2d>  which  is 
supposed  to  have  done  something  so  monsfxous,  I  think 
it  has  no  such  enactment,  and  that  on  the  contrary  it 
saves  the  rights  of  the  conusor.  I  am  of  opinion  that  the 
act  of  the  9th  of  George  the  2d  is  a  very  salutary  act, 
because  it  makes  these  judgments  assignable,  and  very 
much  facilitates  these  transactions  when  money  is  bor- 
rowed upon  the  security  of  land ;  but  such  an  enactment 
as  this  was  by  no  means  necessary  to  give  effect  to  an 
assignment,  because,  as  my  noble  and  learned  friend  the  Lord 
Chancellor  has  stated,  the  assignee  of  the  judgment  may 
protect  himself  effectually  by  giving  notice  to  the  conusor, 
and  where  that  is  done,  any  subsequent  payment  by  the 
conusor  to  the  conusee  would  not  be  good  as  against  the 
assignee.  Such  an  enactment  therefore  was  wholly  unne- 
cessary to  obtain  the  object  of  the  Legislature,  and  I  think 
that  there  is  no  language  employed  by  the  Legislature 
which  would  convey  a  meaning  or  bear  an  inference  of 
that  sort,  and  therefore  I  am  of  opinion  that  this  judg- 
ment, which  proceeds  upon  that  principle,  is  properly 
come  to,  and  that  it  ought  to  be  affirmed. 
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Judgment  affirmed,  with  costs< 
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"^'     '      Edward  Pinrett  andothera 


Thalt.      Xo-  Trust-funds  were  invested  in  the  purchase  of  tr 

lice.  TYvtln  >       ^^  ^  banking  company  in  tte  name  of  one  of  i 

Pr^emtx.  was  also  a  holder  of  aharea  ia    hia  own   rij 

company,  and  afterwards   made    various    sale 

of  shares  therein.      There  was    no    dietingt 

which  the  shares  could  be  traced,  the    sam 

nature  of  capital,  expressed  by  quantity.      Th( 

to   assign  some  of  the  shares  standing  in  h 

banking  company,  as  security  for  repayment  of 

had  been  made  to  bim,  but  no  trarisfer  was  m 

wards  became  bankrupt,  without  having  ahai 

satisfy  the  trusts,  and  bis  agreement  to  aasig;n  : 

HiLU,  1st,  that  the  banking  company  had  do  llei 

shares  which  had  been  held  in  trust, 

HA.  Tiiat   although   the  shares  held  in  trust  m: 

changed  by  sale  and  re-purchase,  the  trustee  m 

^    aidered  as  holding,  for  the  purposes   of  the 

number  of  shares  out  of  a  larger  number  that  w 

his  name  at  the  time  of  hia  bankruptcy. 

3d.  That   as  no  shares  were   transferred   in    pu 

agreement,   no   question    as   to   whetlier    the 
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sixth  years  of  Geo.  IV. ;  with  a  capital  of  2fi00fi00L  in 
20,000  shares  of  100/.  each,  of  which  25/.  only  were  paid 
up.  The  shares  were  not  distinguishable  by  any  marks^ 
but  were  in  the  nature  of  capital  expressed  by  quantity 
only.  The  capital  was  increased^  in  1836^  by  20,000 
additional  shares  of  10/.  each,  resembling  the  original 
shares  in  all  respects  except  the  amount.  John  Wright, 
who  carried  on  the  business  of  a  banker,  in  partnersliip 
with  Henry  Robinson  and  others,  under  the  firm  of 
Wright  and  Co.,  was  an  original  proprietor  and  director 
in  the  Provincial  Bank  of  Irelandj  and  continued  to  be  so 
until  his  bankruptcy  in  1840. 

By  a  deed  of  settlement,  dated  the  3d  of  Aprils  1828, 
Francis  Johnson  vested  certain  French  stocks  in  John 
Wright  and  Henry  Robinson,  upon  trusts,  under  which 
the  said  Edward  Pinkett,  and  others  of  the  respondents, 
became  beneficially  interested.  The  French  stocks  were 
sold  by  Wright  and  Robinson,  at  Johnson's  request,  in 
March  1830,  and  in  the  month  of  ^/^rt7  following  the  pro* 
jdnce  was  applied  in  the  purchase  of  21,000/.  English  con- 
sols, which  were  transferred  to  Wright  2U[id  Robinson.  They, 
in  May  1830,  at  the  instance  of  Johnson,  sold  out  5,000/. 
consols,  part  of  the  21,000/.,  and  Johnson,  who  was  him- 
self a  broker,  with  the  proceeds  of  the  sale,  and  82/.  5s. 
added  by  himself,  purchased  160  shares  of  100/.  each,  in 
the  capital  of  the  Provincial  Bank  of  Ireland,  in  the  name 
of  t/oA;t  Wright  alone,  the  bank  rules  requiring  that 
shares  should  stand  in  the  name  of  one  person  only. 
The  certificates  of  the  shares  were  delivered  to  Wright 
with  this  indorsement  on  one  of  them  : — "  160  Irish  Pro- 
vincial Bank  shares  certificates — Name  of  John  Wright, 
£sq.,  in  trust  for  F.  JohnsonJ*  These  certificates  were 
afterwards  deposited  with,  and  remained  in  the  possession 
of  one  of  the  cestuis  que  trust.  In  July  1830,  Johnson, 
Wright,  and  Robinson  executed  a  deed  poll,  indorsed 
on  the  settlement  of  April  1828,  declaring  that  Wright 


1846. 
Murray 

9. 
PiNKBTT 

and  others. 


soaal  representatives.  Caroline  afte] 
mpondent,  Edward  Pinkett,  and  Z,ot 
Plumley.  These  and  their  children 
interested  under  the  truata  of  tiie  b 
1828,  aud  the  dividends  on  the  sfaarec 
use  by  Wrighttrom  the  time  oUohnso 
of  his  own  bankrpptcy . 

From  the  time  when  the  160  shar 
Bank  of  Ireland  were  purchased,  dov 
the  number  of  ori^aal  shares  standinj 
from  time  to  time,  varied  from  750 
change  appeared  to  have  been  made  i 
after  1837-  On  the  creation  of  the  a 
1830,  one  of  tliese  was  allotted  as  a  bo: 
of  five  original  shares,  so  that  Wrighi 
160  shares  declared  to  be  held  by  hin 
likewise  entitled  to  32  of  the  additic 
peored  that  65  sdtUtional  shares  were  a 
in  1840. 

In  February  1 840,  fi^right,  being  in 
'rindal  Bank  of  Ireland,  wrote  a  letter 
follows : — 

"  Sirs — As  collateral  security  for  i 
from  the  Provincial   Bauk  of  Irelanc 
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'the  shares  of  100/.  each,  of  the  stock  of  the  Provincial 
Bank  of  Ireland,  now  standing  in  my  name. 

"  John  Wright." 

In  November  1840,  after  Wright  and  Co.  had  stopped 
J>a7meut,  the  solicitor  of  Edward  Pinkett  gave  the  Pro- 
'Vincial  Bank  notice,  that  the  parties  interested  under  the 
settlement  of  Ap^il  1828^  claimed  160  original  and  32  ad- 
ditional shares,  and  that  the  same  were  held  by  Wright  in 
trust.  The  solicitors  for  the  bank  replied,  that  part  of  the 
shares  held  by  Wright  were  pledged  to  the  bank  as  a  security 
for  money  they  had  advanced  to  him,  and  the  remainder  the 
directors  considered  themselves  entitled  to  retain,  to  cover 
the  balance  due  to  them  from  Wright  and  Co.,  who  were 
their  bankers  in  Xonc/cm,  adding  that  the  directors  had  no 
previous  intimation  of  any  claim  on  Wright's  shared, 
except  by  themselves,  or  that  any  part  of  them  were  held 
in  trust  by  him.  In  December  1840,  Wright,  Robinson, 
and  their  copartners,  were  declared  bankrupts. 

In  January  1841,  a  notice,  on  behalf  of  Walter  Blount, 
was  served  on  the  Provincial  Bank,  claiming  twenty  shares 
of  100/.  each,  and  four  shares  of  10/.  each,  of  those  standing 
in  Wright's  name  in  the  Bank  register.  The  grounds  of  this 
claim  were,  that,  in  1825,  Wright  and  Co^  being  Blount's 
bankers,  purchased  the  said  twenty  shares  with  his  money, 
by  his  directions,  and  thereby  became  a  trustee  thereof  for 
him,  and  afterwards  r^ularly  gave  him  credit  for  the 
dividends  on  such  shares  in  his  banking  accounts. 

The  assignees  of  Wright  and  Co.,  under  their  bank- 
ruptcy, claimed  all  the  shares  that  stood  in  Wright's 
name  at  the  time  of  his  bankruptcy,  as  being  in  his  power 
and  disposition  within  the  bankrupt  laws,  and  part  of  his 
estate,  distributable  among  his  general  creditors. 


1S46. 
Murray 

V, 
PiNKBTT 

and  othert. 


In  January  1841,  a  bill  was  filed  by  Edward  Pinkett, 
and  other  parties  interested  under  the  settlement  of 
1828,  against  Wright  and  Robinson,  as  trustees  thereoi^ 


might  be  transferred  to  them  (subje 
contained  in  the  deed  under  which 
was  constituted),  and  that  the  said  sh 
ferred,  might  be  sold,  and  if  the  pn 
sufficient  to  purchase  5000/.  consols 
Robinson  might  be  charged  with  the  < 
John  Wright,  in  the  answer  put  in 
ton,  stated  that  none  of  the  shares  st 
at  the  time  of  his  bankruptcy  belonged 
was  trustee  of  them  for  the  differen 
assignees  uuder  the  bankruptcy,  the  : 
sentiog  the  Provincial  Bank  of  Irelar 
their  respective  answers,  set  forth  t 
effect  before  stated  (6). 

The  cause  came  to  be  heard  befor 
Sir  J.  Wigram  iu  November  and  It 
when  his  Honour  made  a  decree  wherel 
160  ori^nal  shares  of  100/.  each,  and  3 
of  10/.  each,  in  the  Provincial  Bank  i 
the  shares  standing  in  the  name  of  ti 
of  the  said  Bank  at  the  time  of  his  ban 
by  bim  on  the  trusts  of  the  settlemen 
the  pleadings  menUoned.  But  that  de 
without  prejudice    to  the  claim  of 
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original  and  four  additional  shares^  further  parts  of  euch 
shares,  standing  in  Wright's  name  in  the  books  of  said 
Bank  at  the  time  of  his  banfcruptcy ;  and  without  preju- 
dice to  any  claim  which  the  said  Bank  and  the  assignees 
of  Wright  might  have  on  the  shares  standing  in  his 
name  at  the  time  of  his  bankruptcy,  by  reason  of  any 
interest  Robert  John  Bunyon  formerly  had  in  forty- five 
of  the  original  shares  standing  in  fFright*s  name  in  the 
Bank  books  at  the  time  of  his  bankruptcy,  or  by  reason  of 
125  original  shares  alleged  to  have  been  transferred  by 
Wright  U}  John  Petty  Muspratt  in  August  1836;  and 
for  the  purpose  of  enabling  the  Court  to  decide  on  such 
claims,  it  was  referred  to  the  Master  to  make  various 
inquiries  specified  in  the  decree  {d). 

The  Master  by  his  report,  dated  the  6th  of  July^  1843, 
found  that  223  original  shares,  of  100/.  each,  in  the  Pro- 
vincial Bank  of  Ireland^  and  55  additional  shares,  of  10/. 
each,  were  standing  in  the  Bank  books  in  the  name 
of  John  Wright  at  the  time  of  his  bankruptcy,  and  that 
there  was  then  due,  for  dividends  on  said  shares,  the  sum 
of  1482/. 

And  he  found  that  for  many  years  previous  to  1825^ 
and  thenceforth  down  to  the  time  of  Wright* s  bankruptcy, 
Walter  Blount  kept  a  banking  account  with  Wright  and 
Co.y  and  Wright ^  by  his  direction  in  1825,  purchased  for 
him  twenty  original  shares  in  the  said  Bank,  which  shares 
Wright  caused  to  be  entered  in  his  own  name  in  the 
Bank  books,  without  the  knowledge  of  Blount ;  and  the 
purchase  money  and  subsequent  calls  were  paid  by  Wright 
out  of  Blount's  monies  in  the  hands  of  Wright  and 
partners  ;  that  in  1836,  four  additional  shares  were  allotted 
to  Wright  in  respect  of  the  twenty  original  shares,  and 
that  these  twenty  and  four  additional  shares  formed  part 
of  the  225  original  and  fifty-five  additional  shares  standing 
in  Wrighfs  name  in  the  books  of  said  Bank  at  the  time 


1846. 
Murray 

9. 
PiNKKTT 

and  othera* 


(<0  2  Hare,  p.  138. 


B  deposit  of  the  sud  scrip  receipts  at 
registered  in  Wright's  Dsme  in  the  Ban] 
for  the  6,000/.,  and  for  any  balance  t 
from  Bum/an.  And  he  found  that  t] 
vas  carried  into  effect,  and  that  in  ] 
sharcB  of  10/.  each  were  allotted  to  fP 
the  said  95  shares ;  that  50  of  the  9a  t 
quently  sold  by  fFrigAt,  and  that  since 
account  was  settled  between  Bwtyon  an 
fFright  and  Co.,  whereby  the  asai^ceu  g 
for  the  whole  valoe  of  the  said  95  an 
the  diridends  thereon,  down  to  MidMii 
that  Button  agreed  to  release  and  ai 
bis  interest  in  tiie  said  shares. 

The  Master  further  found,  that  the  n 
shares  standing  in  fFright't  name  were  : 
tiie  time  of  his  bankruptcy,  less  than  2 
of  the  transfer  of  125  shares  to  Jobn 
which  he  found  to  have  been  made  in  18 
tion  of  a  loan  of  5,000/.  made  to  fFright] 
the  Provincial  Bank,  which  loan  was  rep 
A/>ruar^l837,and  then  the  said  12S  aha 
ferred  to  Wright,  and  he  found  that  tb 
shares  that  had  been  before  transferred 
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on  the  twenty  original  and  four  additional  ehares^  and  paid 
Bunyon  the  diyidends  on  the  said  45  oriiginal  and  19 
additional  shares  down  to  the  time  of  his  {fFrighVs) 
bankruptcy.  The  Master  appointed  Reynolds^  before 
mentioned,  and  another  person,  to  be  trustees  of  the  said 
settlement,  in  place  of  ff right  and  Robinson. 

The  report  was  not  excepted  to,  and  it  was  confirmed 
absolutely  by  an  order  of  Court* 

The  cause  having  come  on  for  hearing  for  further  direc- 
tions, the  Vice  Chancellor  (Sir  J.fFigram^)  made  a  final  de- 
cree, dated  the  7th  of  November,  1843,  and  thereby  ordered 
that  Wright  and  the  Provincial  Bank  of  Ireland  should 
transfer  160  of  the  223  shares  of  100/.  each,  and  32  of  the 
65  shares  of  10/.  each,  standing  in  fFright*s  name  in  the 
books  of  the  said  Bank  at  the  time  of  his  bankruptcy,  and 
that  the  Bank  should  pay  the  dividends  due  thereon  to  the 
Bidd  Reynolds  and  his  co*  trustee,  to  be  applied  on  the  trusts 
of  the  said  settlement,  and  should  transfer  20of  such  original 
and  4  of  such  additional  shares  to  Blount,  and  pay  him  the 
dividends  due  thereon,  and  the  remaining  45  original  and 
19  additional  shares,  with  the  dividends  thereon,  to  the 
official  assignee  imder  the  bankruptcy  of  Wright  and  Co. 

The  Provincial  Bank  of  Ireland,  by  the  public  officer, 
^pealed  against  both  the  decrees. 


.1846. 
Murray 

9. 
PiNKBTT 

and  others. 


Mr,*/. Russell  and  Mr.*/. Parker  (with  whom  were 
Mr.  JElmsley  and  Mr.  f^,  Neale)  for  the  appellant : 

John  Wright  was  a  partner  in  the  Provincial  Bank  of 
Ireland,  from  its  commencement  in  1825  to  the  time  of 
his  bankruptcy  in  1840 ;  and  being  at  the  latter  period 
indebted  to  the  Bank  in  a  very  large  sum,  all  the  shares 
therein  standing  in  his  name  were  prima  facie  liable  to 
satisfy  the  partnership  debt;  Fereday  v.  Wightwick  (a). 
But  independently  of  his  liability  as  a  partner,  the  Bank  had 


(c)  1  Ru88.  &  Myl.  45. 


and  kgsl  poiigMJow  of  aD  tke  fn 
shmlMrider  coold  daim  may  tu»*fii  i 
notiee  or  knowledge,  dircctlT  or  imi 
liht&af  the  ehara  **^"^'"S  in  JVIn 
any-  odm-  pmon  dnmed  any  inte 
letter  ras  a  coiii|4rte  c^ohable  nss 
ibaret  oat  of  all  tbe  sham  -«*-Tilhif 
The  Bank  ttirectan  had  a  i%ta  to  sek 
hU  shares.  They  oonld  not  hare  an 
•ecret  trasts,  and  no  socfa  trast  <Ni|t 
defeat  bommfide  Tranaaiitifwii  vitli  tliii 
tF9ikhu{f).  JohMMm^^OKmaXhorfdil 
confidence  in  Wright  penonaUj.  1 
placed  DO  soch  confidence  in  him,  bai 
sion  of  tbe  property :  so,  between  t 
maziin,  po/ior  at  eamditio  poaiJaitii 
in  addition  to  tbe  other  "'■^■"■,  thn 
ownenhip  of  bis  property  to  appear  tt 
son,  under  a  secret  trust,  has  no  right 
him  who  deals  Aomo  fiiU  with  the  oatei 
Tbe  case  of  the  appellants  is  in  cfiect  I 
they  purchased  100  shares  standing 
and  uf  these  tbey  are  tbe  equitable  own 
on  behalf  of  the  respondents,  thj^  A 
breach  of  trust  in  assirainr  those  «l 
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Yes;  without  any  notice  of  the  trust.  Suppose  this 
case  related  to  property  vested  in  the  public  funds,  would 
it  not,  to  all  appearance,  be  the  property  of  the  individual 
in  whom  it  stood  vested  ?  Suppose  the  case  of  two  com<*> 
peting  equitable  assignees,  he  who  has  first  given  notice 
to  the  holder  of  the  fund,  although  his  assignment  is 
posterior  in  date,  acquires  a. preferable  title  to  the  posses- 
sion of  the  fund.  Dearie  v.  Hallj  and  Loveridge  v. 
Cooper  (g).  llie  principle  established  in  these  cases  was 
followed  in  Foster  v.  Blackstone  (A),  and  affirmed  on 
appeal  in  that  case  (t)  by  the  House  of  Lords. 

[Ix)rd  Cottenhnjn^  after  stating  the  principle  of  the  case 
of  Dearie  v.  Hall^  asked  if  there  was  any  case  in  which 
the  dealing  of  a  trustee  was  held  to  affect  the  right  of 
the  cestui  que  trust,'] 

There  is  no  case  expressly  on  that  point.  Why  should 
not  they  be  held  bound  to  have  given  notice  of  the  trust 
to  the  bank  directors  ?  Neglecting  to  give  such  notice, 
they  have  no  right  to  complain  that  the  directors  dealt 
with  the  ostensible  owner  as  they  did  with  all  other 
owners  of  shares.  Had  fVright  contracted  to  pledge  the 
shares  to  a  stranger,  and  the  stranger  applied  to  the  bank^ 
as  would  be  his  duty,  he  would  be  informed  that  they 
were  already  pledged.  But  to  whom  would  the  bank 
apply  for  information  ?  By  their  books  JFright  appeared 
to  be  the  owner;  they  knew  of  no  other  owner;  and 
they  were  themselves  in  possession  of  the  shares.  There 
was  no  proof  that  any  of  the  shares  standing  in  TFrighVs 
name,  at  the  time  of  his  bankruptcy,  were  the  shares  pur- 
chased with  the  trust  funds.  It  was  found  by  the  Master, 
and  not  disputed,  that  ninety  at  least  of  the  original 
shares,  and  a  proportional  part  of  the  additional  shares, 
were  not  any  of  those  purchased  with  the  trust  funds. 


1846. 
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aod  0Lher4» 


{g)  3Ru88. 1,8eep.20,e/«f9. 
{h)  I  Myl.  &  K.  297. 
VOL,  xri.  3  G 


(i)    Foster     v.     Cockereil, 
3  Clark  &  Finn.  456. 


Blount  and  Smtjfon,  or  of  the  partiei 
latter,  to  lixty-fiTe  original  and  twe 
■bares.  These  were  cu-defendanta  j 
isaue  could  be  rused  between  them 
adjudication.  But  auppoee  that,  in 
there  Waa  no  objection  to  the  decri 
proof  that  any  shares  were  purch; 
money,  or  that  any  of  the  ahareii  now  t 
name,  were  fifaares  obtuned  in  exchang 
receipts.  Blount  may  have  a  clnim 
estate  for  the  miaapplicatioa  of  bia 
right  to  claim  twenty  of  these  share*  « 
The  final  decree,  instead  of  orderin 
pay  the  costs  of  the  suit,  ought  to  ha 
be  paid  by  the  several  parties  claiming 
tmsts,  and  by  fFright,  as  it  waa  by 
former  in  not  giving  notice  of  the  tn 
conduct  of  the  latter,  that  the  suit  was 

Mr.  Bttktll,  for  the  respondents 
trust  settlement  (of  ]828),andfor  the  i 
and  Co.  [k). 

The  Provincial  Bank  is  not  an  ori 
nor  is  it  a  corporation  with  corporate  ' 
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in  law  are  strangers  to  each  other.  The  shares  are  capable 
of  being  transferred  and  held  in  trust,  which  cannot  be  done 
in  an  ordinary  partnership  (/) .   No  I^al  right  to  any  shares 
was  vested  in  the  Bank  directors  by  Wright's  letter  of 
February  1840,  which  was  not  followed  by  any  transfer 
of  shares  from  fVright ;  it  could  not  create  any  charge  or 
lien  on  the  shares  held  by  him  as  trustee,  even  though  the 
bank  might  not  be  held  to  be  affected  with  notice  of  the 
trust.    But  Wright  being  a  partner  and  director  of  the 
Bank  at  the  date  of  that  letter,  the  bank  must  be  consi- 
dered as  affected  in  equity  through  him  with  notice  of 
the  trust.     Wright^  by  the  declaration  of  trust  in  1830, 
made  an  equitable  assignment  to  the  first  respondents  of 
160  of  the  shares  then  standing  in  his  name.     Suppose 
the  letter  of  18l0  constituted  an  equitable  assignment  of 
shares,  then,  of  the  two  assignments,  that  which  was  prior 
in  date  must  be  preferred.    The  bank  shares  are  not  in 
the  nature  of  a  debt  from  the  bank,  nor  is  the  bank  a  trustee 
for    the   shareholders.      All  arguments  founded  on    the 
nature  of  ordinary  partnerships,  or  on  the  necessity  of 
notice  to  the  bank  for  the  purpose  of  perfecting  an  assign- 
ment of  shares,  are  misapplied.    The  bank  is  not  bound  to 
recognbe  such   notice.     The  principle  of  the  cases  of 
Dearie  v.  Hallj  and  JLoveridge  v.  Cooper j  on  the  doctrine 
of  notice,  which  arose  in  bankruptcy,  is  explained  in  the 
report  (m),  and  is  not  applicable  to  this  case.    If  personal 
property  be  vested  in  trust,  notice  of  the  dealings  of  the 
beneficiary  of  the  property  must  be  given  by  the  party  deal- 
ing with  him  to  the  trustee.    That  does  not  apply  to  real 
estate,  Jones  v.  Jones  (it) ;  Coote  on  Mortgages  (o).    In 
the  present  case,  Wright^  the  trustee,  was  the  person  to 
whom  notice  should  be  given  of  the  dealings  of  the  owners 
with  the  shares  standing  in  his  name.     But  the  trustee 
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and  otben. 


(/)  See  2  Hare,  13,  23.4.  (n)  8  Sim.  633. 

(m)  3  Rus«.  22-3,  and  58.  (o)  P.  693. 
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that  decree  directing  those  inquiries,  as 
itself,  nor  the  Master's  report  in  pti 
objected  to,  until  the  final  decree  was  prt 
the  observations  of  Lord  Cottenkam  in  1 
V.  Trye,  7  Clark  &  Fin.  pp.  455-6).  V 
objection  to  the  adjudication  betw< 
this  was  a  case  coming  within  the  bco[ 
observations  in  this  House,  in  L/atotu 
tany  (;>).  "  Where,"  said  his  Lordshi 
out  between  defendants  by  evidence  aris 
and  proofs  between  plaintiffs  and  defe 
equity  is  entitled  to  make  a  decree  betn 
— is  bound  to  do  so.  The  defendant 
right  to  insist  that  he  shall  not  be  lii 
defendant  in  another  suit  in  the  same 
then  be  decided  between  him  and  Y 
There  were  2'25  shares  standing  in  ff 
of  these  were  adjudged  to  belong  to  the 
were  so  many  claims  to  the  remainin; 
parties  mi^ht  say,  "  You  are  not  to  to 
many  claims,  the  subject  of  so  many 
disposed  of  in  one  suit."  The  parties  1 
for  a  complete  adjudication. 

I'he  assignees  of  Wright  and  Co,  i 
fdrtV'five  shares,  and  nineteen  additiona 
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been  decreed  to  the  other  parties.  These  were  the 
absolute  property  of  Bunyon  at  the  time  of  fFrighfs 
bankruptcy,  subject  to  a  mortgage  to  JVright  and 
Co.,  and  his  interest  had  been,  as  stated  in  the  Master's 
report,  released  to  the  assignees  of  fFright  and  Co. 
Whether  fFright  was  trustee,  or  agent,  or  mortgagee,  in 
respect  of  those  shares,  his  agreement  to  pledge  shares  to 
the  Provincial  Bank  could  not  pass  any  interest  to  that 
bank,  in  shares  which  belonged  to  Bunyon.  That  agree- 
ment could  not  amount  to  an  actual  transfer  of  the  legal 
interest  in  any  shares,  and  could  only  operate  in  equity  to 
the  extent  of  affecting  such  beneficial  ownership  as 
Wright  might  have.  And  it  is  clear  from  the  facts  of  the 
transaction,  as  found  by  the  Master,  that  fFright  had  no 
beneficial  interest  in  those  shares  that  he  could  lawfully 
dispose  of.  These  shares,  however,  were  in  the  order  and 
disposition  of  fFright  at  the  time  of  his  bankruptcy, 
within  the  bankruptcy  laws  ;  Ex  parte  Lancaster  Canal 
Company  (r);  Nelson  v.  The  London  Assurance  Com^ 
pany  (.v);  Ex  parte  fFatkins  (/)• 

It  is  submitted  that  both  decrees  are  unimpeachable  in 
all  respects,  and  ought  to  be  ajffirmed. 


1846. 

MURRAT 

v. 

PiNKBTT 

and  oihert . 


Mr.  Purvis,  with  whom  was  Mr.  F.  Biddell,  for  the 
respondent  Blount : 

It  was  found  by  the  Master's  report,  not  excepted  to, 
that  fFright  in  1825  purchased  twenty  original  shares  in 
the  Provincial  Bank — and  which  were  standing  in  his  name 
at  the  time  of  his  bankruptcy — with  the  monies  and  by  the 
direction  of  fFalter  Blount,  and  thereupon  became  a 
trustee  of  such  shares  for  Blount,  and  accounted  with 
bim  for  the  dividends  which  he  received  on  the  said 
shares,  from  the  time  of  the  purchase  up  to  a  short  time 
previous  to  his  bankruptcy.    The  letter  or  contract  by 


(r)  1  Deac.  &  Chit.  111. 
(s)  2  Sim.  &  Stu.  292. 


(t)  2  Mont.  &  Ayr.  248. 


It  was  part  of  the  case  made  in  arg 
pelluits,  that  the  Provincial  Bank  < 
partnership,  and  had  a  common  part 
abarea  standing  in  Wright's  name.  I 
was  not  an  ordinary  partnerabip,  am 
urged  on  that  basis  fail.  In  Wett  ^ 
Hardwlcke  says,  "  partners  themselTeii 
tenants  in  the  stock  and  all  effects  ;  nut 
lar  stock  in  being  at  the  time  of  entering 
but  to  continue  so  throughout,  whatev 
be  made  in  the  course  of  trade,  and  beii 
tt  per  tout,  each  partner  must  bear  all  e 
a  judgment  creditor  of  the  other  can  co 
share."  Then  he  lays  down  the  comnioi 
on  the  three  heads  of  bankruptcy,  dt 
and  dissolution  of  the  partnership.  Tbu 
constituted  partnership. 

The  circumstances  of  this  case  requi 
adjudicate  between  co-defendants,  becai 
sary  to  decree  the  20  original  and  4 
to  Blount,  either  before  or  at  the  time 
the  transfer  of  160  original  and  33  addil 
Beynolds  as  a  trustee  for  the  plaintiff 
other  persons  having  an  Interest  there 
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(On  the  objection  to  the  decree  as  deciding  between         1846. 

co-defendants,    he    cited    Trevelyan   v.    fFliile  (/),  and  MuRRAt 
Farquhar$dn  v.  Settm  {u)y  repeating  from  the  latter  the  ^^ 

observations  of  Lord  Eldofiy  as  before  cited  from  La*  and  oihera. 
ioucht  V.  Lard  Dunsafiy.) 

Mr.  t/.  Russell  replied. 


Lord  Brougham. — My  Lords,  this  is  a  case  of  very  j^^„  13^ 
considerable  importance  in  point  of  amount  to  the  parties, 
but  certainly  not  one  of  any  difficulty  in  the  argument. 
Mr.  fFrighty  a  well  known  banker,  and  who  became  a 
bankrupt  towards  the  latter  end  of  the  year  1840,  had, 
while  he  was  a  banker  and  solvent,  as  trustee  under  a  set- 
tlement, joined  with  others  in  the  purchase  of  160  shares 
of  a  trading  concern,  called  the  Provincial  Bank  of  /re- 
land.  This  purchase  was  made  by  the  trustees  at  the 
instance  of  one  of  the  cesiuis  que  trust ;  they  sold  out 
5000/.  stock,  which  was  part  of  the  trust  funds ;  and  with 
the  proceeds  of  the  sale,  and  other  monies  which  were 
added  by  one  of  the  cestuis  que  trusty  Johnston^  or  one 
acting  for  the  other  cestuis  que  trusty  they  purchased  the 
160  shares  of  100/.  each.  There  could  be  no  doubt  what- 
ever that  the  purchase  was  made  by  fFright  as  trustee ; 
it  was  equally  clear  that,  having  so  purchased,  he  held  the 
shares  as  trustee,  even  if  nothing  further  had  been  done  in 
the  matter  than  what  I  have  now  stated.  But  to  make 
it  still  clearer,  if  possible,  the  certificates  of  the  shares 
were,  indorsed  with  the  words  **  160  Irish  Provincial 
Bank  share  certificates,  name,'' — that  is,  in  the  name 
of  "  John  fFrighty  Esq.,  in  trust  for  F.  Johnson.  June 
8th,  1840."  The  certificates  were  deposited  with  an4 
remained  in  the  possession  of  one  of  the  cesiuis  que  trusty, 

(0  1  Beav.  58b.  (u)  5  Ru«8.  45. 
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he  was  beneficially  interested,  that  agreement  may  be 
argued,  and  has  been  argued,  and  has  indeed  been  decided, 
to  raise  an  equity  in  favour  of  the  bank  in  security  of  their 
loan  to  him  of  4000/.^  as  against  the  assignees  under  his 
bankruptcy. 

Now,  I  may  dispose  first  of  that  last  matter  which  I 
have  mentioned,  because  it  is  taken  out  of  the  cause 
altogether*  The  learned  Vice  Chancellor  in  giving  his 
judgment  says,  that  the  opinion  which  he  expressed  with 
respect  to  these  160  shares,  and  32  additional  accruing 
shares,  he  gives  on  the  ground  that  that  being  tmst  pro- 
perty is  not  liable  so  and  so,  saving,  he  says,  any  question 
that  may  be  raised  on  the  ground  of  those  shares  by  the 
assignees  in  respect  of  their  contending  possibly  that  they 
were  in  the  order  and  disposition  of  the  bankrupt ;  says 
he,  ^*  If  that  question  is  to  be  raised  I  must  hear  it 
argued,  which  I  have  not  hitherto  done." 

I  have  enquired  at  the  bar,  and  I  find  that  that 
question  never  could  arise  here;  for  the  assignees  have 
acquiesced  in  the  judgment  which  was  given  against 
them,  and  accordingly  we  had  not  that  argument  main- 
tained at  the  bar  here.  But  it  is  also  satisfactory  to 
know — as  clearing  up  any  doubt  that  might  remain  upon 
that  part  of  the  judgment  of  the  learned  Judge  below— 
that  it  was  argued  before  the  Vice  Chancellor,  and  he  dis- 
posed of  the  question  after  the  decree  to  which  reference 
is  made  in  the  report  from  which  I  have  read  that 
passage ;  he  disposed  of  that  question  after  having  heard 
it  argued,  and  disposed  of  it  against  the  assignees,  and 
undoubtedly  the  assignees  acquiesced  in  that  decision,  and 
so  acquiescing  did  not  raise  the  point  at  all  before  your 
Lordships. 

My  Lords,  there  came  to  be  a  question  with  respect  to 
a  gentleman,  Mr.  Blount^  who  claimed  twenty  shares, 
alleging  that  ffright  and  Company^  being  his  bankers, 
purchased  them  with  money  in  their  hands  belonging  to 
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1846.        him,  and  consequently  he  claimed  those  twenty  shar 

M^uRRT       ^  cestui  que  trust  of  fFright,  as  against  the  aangoe 

9*  and  the  Provincial  Bank  also.    The  decree  of  the  Vi 

PlKKKTT 

mod  others.  Chancellor  has  directed  an  enquiry  in  respect  of  tbo 
shares,  the  result  of  which,  if  it  be  found,  as  Mr.  BUm 
has  alleged,  that  they  were  purchased  with  his  monii 
would  of  course  entitle  him  to  recover  according  to  tl 
tenor  of  the  other  parts  of  the  decree ;  supposing  that 
be  well  founded,  which  1  think  it  is,  defeating  the  dai 
on  the  one  hand  of  the  assignees  representing  Wrigl 
on  the  other  hand  of  the  Provincial  Bank  of  Irekm 
between  whom  and  the  cestuis  que  trust  of  John  ffrig 
the  main  contention  in  this  case  has  arisen. 

Now  with  respect  to  tiie  ground  of  the  contention  i 
the  part  of  the  Provincial  Bank  of  h^etand,  I  liope  I  m 
be  permitted,  with  all  due  courtesy  towards  those  fmA 
to  express  my  great  wonder  that  that  should  ever  ha 
been  held  to  be  an  argueable  point.  Here  is  a  truste 
purchasing  as  such,  without  any  doubt,  holding  as  sue 
acknowledged  as  such.  Then  to  say,  in  the  first  plac 
that  they  can  pass  by  the  assignment  to  the  a^tsigne 
under  the^at  is  monstrous.  But  that  is  given  up ;  th( 
were  not  in  the  order  and  disposition  of  the  bankrupt,  < 
any  thing  of  the  kind.  Then  what  claim  has  the  Pn 
vincial  Ban!;  of  Ireland?  Now  here  I  ask  to  ke< 
entirely  out  of  idew  the  whole  of  the  argument  restii 
upon  notice.  It  is  said,  that  Wright  being  a  sharehold 
in  the  bank,  had  notice — of  course  he  had  notice  as 
trustee  acting  as  such — and  that  through  him  the  bank  hi 
notice.  Now  I  lay  that  entirely  out  of  view.  It  is  a  pc 
fectly  debateable  point  on  either  side.  I  do  not  deny  th 
something  may  be  said  in  support  of  the  point  of  con 
structive  notice,  and  a  good  deal  more,  perhaps,  in  a 
opinion  against  it;  but  at  all  events  it  is  wholly  ui 
necessary,  it  is  totally  superfluous.  I  do  not  say  it  i 
bcbide  the  question  ^  for  if  the  case  laboured  in  othc 
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points  it  might  keep  it ;  but  I  do  not  see  the  necessity  of 
it  to  support  this  judgment  of  the  learned  Vice  Chancellor 
at  all;  because  the  case  stands  perfectly  clear  without 
saying  one  word  of  notice,  either  actual,  or  implied  and 
constructive.  What  is  the  ground  of  that  extraordinary 
contention  of  these  parties  ?  In  the  first  place,  we  were 
desired  to  look  into  the  various  parts  of  the  deed  of  settle- 
ment of  the  Provincial  Bank  under  which  they  act,  and  we 
did  look  into  them,  and  a  minute  examination  of  them  ten- 
ded, at  every  step  we  took,  to  defeat  the  claim  of  the  bank. 
But  what  is  the  sum  and  substance  of  their  contention  ? 
It  was,  that  they  had  a  general  lien  over  Mr.  Wright* s 
shares,  and  that  general  lien  arose  from  his  being  a 
partner,  and  that  he  being  such  partner  as  aforesaid,  was 
indebted  to  them,  or  would  be  found  to  be  indebted  to 
them  upon  the  winding  up  and  balancing  of  the  accounts, 
and  that  being  so  indebted  to  the  Bank,  they  had  such  a 
lien  as  gave  them  a  right  to  retain  his  shares.  But  even 
that  is  not  sufficient ;  for,  at  the  very  outside,  that  argu- 
ment and  that  statement  of  the  case  could  only  extend  to 
the  right  to  retain,  by  virtue  of  their  lien,  the  shares  be- 
longing to  John  fFright  beneficially.  But  did  that  lien 
give  them  a  right  to  retain  shares  which  were  not  his, 
John  fFrfght*8i  but  J^.  Johnson^s  shares,  and  which 
bad  been  deposited  with  a  memorandum  of  trust  in- 
dorsed, and  upon  which  shares  John  Wright  had  exe- 
cuted a  declaration  of  trust,  divesting  him  of  all  bene- 
ficial interest,  and  confessing  that  he  held  them  as  trustee 
for  the  benefit  of  another  ?  What  is  said  about  the  lien 
that  partners  have  in  a  concern,  must  be  taken  with  very 
great  allowance  even  in  the  ordinary  case  of  a  beneficial 
interest,  and  supposing  he  had  not  been  a  trustee ;  be- 
cause in  the  case  of  a  partnership  there  must  be  a  winding 
up  and  a  dissolution  before  you  can  tell  what  one  partner 
owes  to  another.  In  this  case  of  a  joint  stock  bank,  the 
very  object  of  the  concern  is  to  enable  a  person  to  cut  out 
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oever  extend  by  possibility  to  give  the 
which  were  not  John  JFright's  shares 
not  the  partner's  shares,  supposing  it  i 
mon  partnership,  but  which  were  the 
que  trust,  who  alone  were  beneficially 
out,  therefore,  going  further  into  this  ci 
your  LiOrdships  to  affirm  the  judgment 
how  very  clear  we  held  this  to  be,  fro 
the  course  of  the  aigument. 

I  will  therefore  simply  content  m; 
that  the  judgment  of  the  learned  1 
affirmed,  and  also,  undoubtedly,  with  ( 


The  Lord  Chmicellor. — If  the  grou 
appellant  has  endeavoured  to  support 
countenanced  by  this  House,  it  appea 
would  be  a  greater  inroad  made  theret) 
property  held  in  trust  than  by  any  < 
ever  been  come  to  in  any  court  of  jua 
the  case?  Of  the  fact  uf  these  shares 
there  is  no  doubt ;  the  only  doubt 
su^eated  has  been  that,  although  it  i 
shares  were  originally  the  property  of 
those  were  sold  and  changed,  and  ot 
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I  have  sold  it,  and  bought  with  the  money  10,000/.  other 
stock,  and  I  am  not  liable  to  you  as  a  trustee."  He  may 
have  changed  it  from  time  to  time,  but  as  he  is  found,  at 
the  time  of  his  bankruptcy,  to  be  in  possession  of  certain 
shares  which  he  was  bound  to  have  as  trustee  for  this 
family,  of  those  shares,  beyond  all  doubt,  he  must  be 
considered,  as  against  every  person,  as  a  trustee. 

Then  what  is  the  claim  of  the  bank  ?  The  bank  say, 
^^  You  are  a  shareholder  in  this  concern  in  respect  of 
these  shares,  but  we  have  advanced  you  money,  not  as  a 
shareholder,  not  as  a  partner,  but  as  a  person  borrowing 
money  of  the  bank  ;  and  because  you  owe  us  money,  we 
insist  upon  retaining  these  shares  standing  in  your  name, 
to  repay  the  balance  which  is  due  from  you  to  the  bank." 
Whether  that  might  or  might  not  prevail  if  these  shares 
belonged  to  him  individually  is  another  matter ;  but  is 
that  to  prevail  on  the  assumed  fact,  which  is  now  estab- 
lished, that  he  had  not  these  shares  beneficially,  but  that 
he  was  a  trustee  of  them  for  others  ?  The  doctrine  would 
be  this,  that  if  property  be  vested  in  a  person  in  trust,  if 
that  property  in  any  way  comes  under  the  controul  of 
persons  to  whom  he  is  indebted,  those  persons  can  pay 
the  trustee's  debt  out  of  the  trust  money ! 

The  next  proposition  is — and  which  was  thought  so 
extravagant  that  it  was  not  mentioned  in  the  argument, 
though  it  stands  in  the  printed  case  as  one  of  the  grounds 
brought  forward  for  the  consideration  of  the  House,  and 
one  of  the  grounds  argued  below — the  next  proposition  is 
one  that  is  equally  extravagant.  They  say  you  have  in 
terms  pledged  these  shares.  Now  if  this  property  had 
been  property  in  which  the  trustee  had  the  legal  estate, 
and  the  trustee  had,  in  breach  of  trust,  transferred  the 
legal  estate  to  other  persons,  the  question  then  would 
have  arisen  as  to  whether  they  were  or  were  not  pur- 
chasers without  notice.  But  no  such  case  occurs  here. 
The  shares  never   have  been  transferred  at  all ;    they 


1846. 

MuRRAT 

V, 
PiNKKTT 

and  others. 


aecunog  ttie  aeui  wnicn  i  owe  ro  yi 
two  equities,  that  is  to  Bay,  here  is  a 
perty  which  he  held  for  the  henefit  of 
endeavouring  to  create  an  equity  up 
•ecure  his  own  debt.  Which  of  thos 
prevail  ?     Undoubtedly  the  former. 

That  'k  the  whole  case  which  has 
the  ai^ument  below,  and  of  the  appea] 

Lord  Campbell, — 1  entirely  concu 
sidered  judgment  of  the  learned  Vice 
case }  and  1  do  think  that  the  parties 
•atisfied  with  it. 

The  decree  was  affirmed,  with  costs 
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JosB  Albxandro  Fbrreira  Brandao      -     Plaintf/F.  1B46. 

Feb.  25  ; 

Georgb  Henry  Barnett  and  others        -     Defendants.     March  3,  9, 

10; 
Aug.  28. 

Thb  general  lien  of  bankers  is  part  of  the  law  merchant,  and  is  Banker, 
to   be  judicially  noticed,   like  the   negotiability  of  bills   of  ^F^^^^^ 
exchange.  X^J 

A  banker's  lien  does  not  arise  on  securities  deposited  with  him 
for  a  special  purpose,  as  where  exchequer  bills  are  placed  in 
his  hands  to  get  interest  on  them,  and  to  get  them  exchanged 
for  new  bills.  Such  a  special  purpose  is  inconsistent  with  the 
existence  of  a  general  lien. 

Where  a  person  who  is  in  reality  the  agent  of  another,  deposits 
exchequer  bills  with  his  own  bankers,  without  informing  them 
whose  property  these  bills  are,  the  bankers  may  be  held  entitled 
to  consider  these  bills  as  the  depositor's  property,  and  to  hold 
them  as  security  for  any  money  due  to  them  from  him,  if  the 
mode  of  deposit,  or  the  circumstances  attending  it,  give  them 
a  lien  on  the  bills  as  against  him. 

A.  was  the  London  agent  of  B.,  a  Portuguese  merchant,  and  in 
that  character  purchased  exchequer  bills  for  him,  received 
interest  on  them,  and  at  proper  intervals  got  them  exchanged 
for  others.  He  acted  in  the  same  manner  for  several  other 
foreign  customers.  A.  kept  an  account  with  C,  as  his  banker^ 
and  at  C.'s  banking-house  had  several  tin  boxes,  in  which  he  de- 
posited these  exchequer  bills,  and  of  which  he  kept  the  keys. 
On  the  1st  December,  1836,  A.  took  out  of  a  tin  box  several 
exchequer  bills,  which  he  delivered  to  C,  requesting  C.  to  get 
the  interest  due  on  them,  and  to  get  the  exchequer  bilb  ex- 
changed for  others.  C.  did  so.  Before  A.  came  to  take  back 
the  exchequer  bills,  acceptances  of  his  beyond  the  amount  of 
his  cash-credit  account,  were  presented  at  C.*8  bank,  and  paid. 
A.  afterwards  became  bankrupt : 

Hbld  that  C.  had  not  a  lien  on  the  exchequer  bills  in  his  hands 
for  the  balance  due  to  him  on  A.'s  account. 

This  was  a  writ  of  error  brought  upon  a  judgment  of 
tiie  Court  of  Exchequer  Chamber^  reversingi  upon  writ  of 


u»»  i  wiu,  ormy,»oi«»;iin  p.ro,  lu  wai 
bankers,  set  up  b  claim,  by  way  of 
exchequer  bills  to  secure  the  balance 
a  firm  called  Jama  Bum  and  Co. 

The  exchequer  bills  sought  to  be  reo 
one  in  number,  and  amounted  to  t\ 
The  balance  of  James  Bum  and  Co., 
the  lien  was  claimed,  amounted  to  321 

The  plaintiff  was  a  Portvguese  me 
the  year  1834,  resided  at  Rio  de  Janei 
returned  to  Portugal,  where  he  hae  sii 

The  defendants  are  bankers  in  Lonti 

Edward  Burn,  who  for  many  year» 
as  a  merchant  in  Loudon,  and  traded 
Jamts  Bum  and  Co.,  kept  an  ordinary  bi 
them,  drawing  cheques  upon  them,  am 
able  at  their  bank  :  and  such  cheques 
by  the  defendants  out  of  the  funds  held 
account,  which  was  always  in  cash  to  i 

Bum  was  the  agent  and  correspond) 
who  from  time  to  time  remitted  bill 
money  to  Bum,  and  employed  him  u; 
invest  the  proceeds  in  exchequer  bill 
ployed  in  the  same  manner  by  other 
dents. 
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exchequer  bills  from  the  tin  box,  and  delivered  them  to 
the  defendants,  with  a  request  that  they  would  receive  the 
interest  and  exchange  the  bills ;  and  after  the  defendants 
had  so  done,  Bum  obtained  the  new  bills  from  them  when 
he  next  called  at  the  banking  house^  which  generally 
happened  within  a  week  or  fortnight  after  the  receipt  of 
the  bills  by  the  defendants ;  and  when  he  so  obtained 
them,  he  locked  them  in  the  tin  box,  as  before^  where  they 
remained  till  wanted. 

Prior  to  December  18'S6,  Burn  had  sold^  by  express 
order  of  the  plaintiff,  so  much  of  the  plaintiff's  exchequer 
bills  as  reduced  the  amount  to  10,100^.,  and  on  1st  De* 
cembeTy  1836,  the  remaining  exchequer  bills  of  the  plain- 
tiff (to  that  amount)  were  locked  up  in  the  private  tin 
box,  as  before  described.  The  usual  advertisement  by  the 
Government  for  the  payment  of  the  interest  and  exchanging 
the  exchequer  bills  appeared  about  that  time ;  and  on  op 
about  1st  December  J  Bum  went  to  the  banking-house  of 
the  defendants,  and  took  from  his  private  tin  box  the 
last  mentioned  exchequer  bills,  and  delivered  them  to  one 
of  the  defendants,  saying,  ^^  will  you  have  the  kindness 
to  get  these  bills  exchanged  for  me  ?"  The  defendants 
counted  the  bills,  repeated  the  number  to  Bum,  who  said, 
^  Right;''  and  no  further  conversation  passed  upon  the 
occasion. 

The  following  is  the  form  of  one  of  the  exchequer 
bUls  :— 

"  No.  8551.  1000/.  By  virtue  of  an  act,  6th  &  7th 
Gulielm  IV.,  Regis,  for  raising  the  sum  of  14,007,950/., 
by  exchequer  bills,  for  the  service  of  the  year  1836-7, 
this  bill  entitles  ■,  or  order,  to  one  thousand  pounds, 

and  interest  after  the  rate  of  twopence  halfpenny  per 
centum  per  diemj  payable  out  of  the  first  aids  or  supplies 
to  be  granted  in  the  next  session  of  Parliament,  and  this 
bill  is  to  be  current  and  pass  iti  any  of  the  public  revenues, 
aids,  taxes,  or  supplies,  or  to  the  account  of  his  Majes- 

VOL.  xir.  3  H 


1846. 
Branoao 

V. 

Barnbtt 
and  others. 


had  not  been  filled  ap,  and  they  were 
lecuri^ea,  payable  to  bearer,  and  transj 

l^e  defendants,  on  the  20th  of  t 
December,  delivered  up  the  bills  so  t 
at  the  proper  office,  receiving  the  intet 
which  they  carried,  aa  nsua),  to  the 
and  obtained  in  exchange  the  new  ex< 
formed  tlie  subject  of  this  action.  Thi 
notice,  until  the  failure  of  Bum,  that 
Us  property ;  nor  were  the  names  of  J 
communicated  to  the  plaintiff. 

At  the  time  Bum  delivered  the  exc 
defendants,  on  Ist  December,  he  was  i 
onable  to  come  to  town  on  businesB,  i 
time  until  after  his  failure  in  busineaa,  ' 
the  3yd  day  oi  January,  1837,  and  he 
cation  with  his  bankers  (the  defendant) 
in  the  interval  he  had  desired  his  ele: 
the  defendanU  the  particnlars  of  tb 
received  in  exchange  for  those  deliv 
exchanged ;  and  the  defendants  furnls 
paper  containing  such  particulars. 

On  the  morning  of  the  21flt./(»nMr3 
of  Burn's  account  was  in  hie  favonr 
1596/.  111.    But  in  the  course  of  that 
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and  made  him  a  debtor  to  the  defendantB  to  the  amount        .1846, 
of  3211/.  195.  7^*    For  this  amount  the  defendants  held     Branoao 
the   plaintiff's  exchequer  bills,  and   in    consequence   of  ^' 

such  detention  this  action  was  brought.  aud  otben. 

At  the  trial  of  the  cause  before  the  Lord  Chief  Justice 
Tindal,  at  the  sittings  after  Michaelmas  Term,  1837,  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  of  Common  Pleas  upon  a  special  case,  with 
liberty  to  either  party  to  turn  the  case  into  a  special 
verdict,  which  was  afterwards  done. 

In  Michaelmas  Term,  1840,  the  Court,  after  taking 
time  to  consider,  gave  judgment  in  favour  of  the  plain- 
tiff (a).  This  judgment  was  afterwards  reversed  in  the 
Exchequer  Chamber  (&)• 

Sir  T.  fPtlde  and  Mr.  Montagu  Smith  for  the  plaintiff 
in  error. — It  is  admitted  that  bankers  may,  as  a  general 
rule,  have  a  lien  on  property  deposited  with  them  by  their 
customer,  if  at  the  time  of  such  deposit  their  customer  is 
actually  indebted  to  them.  But  that  lien  can  only  arise 
on  such  property  as  may  come  into  their  hands  in  the 
way  of  their  trade  as  bankers.  The  first  thing,  therefore, 
for  the  bankers  to  establish  in  this  case  is,  that  the  ex- 
chequer bills  were  put  into  their  hands  by  the  customer  in 
the  course  of  their  trade.  It  cannot  be  said  that  that  is 
the  case  here.  The  facts  of  this  case  show  that  the  ex- 
chequer bills  were  delivered  to  the  bankers,  not  in  the  ordi- 
nary way  of  their  trade,  but  only  for  a  special  purpose.  In 
such  a  case  no  general  lien  can  arise.  The  thing  to  be  per- 
formed by  the  bankers  here,  was  what  a  mere  porter  could 
have  done :  it  was  to  carry  the  exchequer  bills  to  the  proper 
office,  to  leave  them  there,  and  on  the  proper  day  to  fetch 
back  the  new  bills  which  had  been  given  in  exchange  for  the 
old  ones.  The  mere  possession  of  exchequer  bills  does  not 
imply  that  the  person  possessing  them  is  the  owner  of 

(a)  1  Man.  &  G.  908  ;  Scott  N.R.  96.   {h)  6  Mann.  &  Gr.  630. 

3h  2 
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them.  In  this  respect  they  cannot  properly  be  compan 
to  bills  of  exchange ;  and  the  circumstances  which  exist 
here,  rendered  it  inipossible  for  the  bankers  to  belie 
that  these  exchequer  bills  were  the  property  of  Bum,  m 
were  intended  by  him  to  be  deposited  with  them  in  t 
course  of  their  business,  and  for  the  purpose  of  secnri 
the  advances  made  to  him.  Tliei^ebilli!  were  generally  k( 
in  Uq  boxes,  and  it  is  not  even  pretended  that  wh 
they  remained  there  they  were  subject  to  the  banket 
lien.  The  bankers  allowed  Bum  to  keep  these  boxes 
their  strong  room,  but  they  never  inquired  into  the  co 
tents  of  those  boxes,  nor  affected  to  have  any  contit 
over  them.  The  mere  fact  of  their  being  in  the  twnkei 
bouse,  conferred  no  right  on  the  bankers. 

As  a  general  rule,  it  is  clear  that  no  two  persons  a 
by  agreement  between  themselves,  create  a  lien  in  hn 
of  one  of  them  against  the  goods  of  a  third  person,  Xou 
hart  V.  Cooper  (c),  litah/orlh  v.  Hadfield  (rf),  Oppenht 
T.  Russell  (e),  Lucas  v,  Dorrien  (/),  lay  dowit  that  pri 
ciple  in  a  clear  and  positive  manner. 

No  doubt,  it  is  stated  here,  that  it  is  the  custom 
bankers  to  receive  exchequer  bills  from  their  custome 
and  in  the  course  of  their  business  to  receive  the  inten 
on  the  bills,  and  to  get  those  hills  exchanged  at  the  pi 
per  time  for  others ;  but  the  case  here  goes  on  expresi 
to  say,  that  these  bills  were  received  under  the  spec 
circumstances  which  the  verdict  sets  forth.  This  vf 
mode  of  stating  how  the  bankers  became  possessed 
these  hills,  takes  this  particular  case  out  of  the  gene 
custom;  so  that,  supposing  the  custom  to  be  what  1 
defendants  say,  the  verdict  here  shows  that  that  cosu 
does  not  attach  on  these  hills.     One  of  the  clearest  pro 


(c)  3  Bing.  N.  C.  99. 

(d)  7  East.  224. 

(«)  3  Bos.  &  Ful.  42. 


(/)  7  Taimt.  278;  1 
Moo.  29  ;  see  aUo  Haifiilt 
Phillipt,  amie,  p.  343. 
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that  there  bad  been  no  general  dealing  between  the 
bankers  and  Burtty  so  as  to  give  them  a  general  lien,  as  on 
deposits  in  the  way  of  their  trade^  is  to  be  found  in  an  an- 
swer made  on  one  occasion  by  the  bankers,  when  Bum,  who 
bad  previously  delivered  to  the  bankers  several  exchequer 
bills,  on  which  he  asked  them  to  receive  interest,  and  which 
were  also  to  be  exchanged  for  others,  allowed  those  bills  to 
remain  in  the  bankers'  hands  for  some  time,  and  then  asked 
for  some  of  them.  The  bankers  answered  that  they 
would  rather  that  he  should  take  the  whole,  which  he 
accordingly  did,  and  locked  them  up^  This  answer  never 
would  have  been  made,  nor  would  any  such  transaction 
have  taken  place,  with  respect  to  property  deposited  with, 
them  as  security  for  their  gen  ral  balances.  The  whole 
circumstances  show  that  they  knew  that  these  bills  were 
merely  kept  by  Bum  for  himself  in  the  bankers'  strong 
room  for  his  own  security.  And  the  special  verdict  does 
not  contradict  but  rather  confirms  the  plain  inference  thus 
raised ;  for  it  does  not  find  any  deposit  in  fact  made  of 
these  exchequer  bills  for  the  purpose  of  meeting  the  gene- 
ral balance. 

The  bills  are,  beyond  all  question,  the  property  of  the 
plaintiff.  It  lies  on  the  bankers  to  show  the  facts  which 
have  taken  out  of  the  plaintiff  the  right  to  dispose  of  this 
property.  They  have  not  shown  any  such  facts,  and  such 
facts  cannot  be  implied.  Nothing  can  be  intended  on  a 
special  verdict ;  everything  must  be  found,  and  no  fact 
which  is  not  found  can  be  intended.  Wit  hams  v* 
Lewis  ig)  J  is  a  very  strong  authority  to  this  point.  In 
this  case  not  a  word  is  stated  in  the  special  verdict  to 
show  any  express  creation  of  lien  by  Bum  in  favour  of 
the  bankers.  In  all  the  cases  which  have  been  decided 
upon  liens  arising  on  the  custom  of  a  particular  place  or 
a  particular  trade,  so  as   to  affect  two  parties  dealing 


1846. 
Brandao 

9, 

Barnbtt 
and  othere. 


{g)  1  Wills.  55.     See  alio  Duncomhe  v.  JVingfield,  Hob.  263. 
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was  held  to  have  a  lien  on  the  price  of  the  goods  sold  by 
him  for  his  principal  to  the  amount  of  the  sum  for  which 
he  had  bo  become  surety,  but  there  the  lien  arose  upon  a 
special  arrangement  entered  into  in  writing  between  the 
parties.  In  Naylor  v.  Mangles  (p)j  in  like  manner,  the 
lien  of  a  wharfinger  was  maintained,  but  the  expressions 
there  used  by  Lord  Kenyan  show,  that  circumstances, 
such  as  exist  in  the  present  case,  would  not,  in  hit 
opinion,  establish  the  right  to  a  lien  without  a  special 
agreement.  I'hat  was  an  action  by  a  wharfinger  claiming 
a  lien  on  his  general  balance.  Lord  Kenyan  said,  ^*  liens 
were,  by  common  law,  by  usage,  or  by  agreement.  Liens 
by  common  law  were  given  where  a  party  was  obliged  by 
law  to  receive  goods,  &c.,  in  which  case,  as  the  law 
imposed  the  burden,  it  also  gave  them  the  power  of  re* 
taining  for  his  indemnity.  A  lien  from  usage  was  matter 
of  evidence ;  but  in  the  present  case  the  usage  had  been 
proved  so  often  that  he  should  consider  it  as  a  settled 
point  that  wharfingers  had  the  lien  contended  for.'' 

In  the  course  of  the  argument  in  this  very  case  in  the 
Court  below,  Mr.  Baron  Parke  expressed  his  opinion  as  to 
the  necessity  of  putting  this  claim  of  lien  on  the  record* 
He  said  (g)  :  "  where  the  custom  is  set  out  upon  the 
record,  the  Court  can  see  the  extent  of  it,  whether  it 
extends  to  all  negociable  securities,  for  whatever  purpose 
deposited,  or  whether  it  is  limited  to  deposits  made  with 
the  banker  in  the  course  of  business.''  He  must  of 
course  have  changed  that  opinion  when  he  concurred  in 
this  judgment,  since  the  supposed  custom,  and  the  cir- 
cumstances out  of  which  it  is  said  to  arise  are  not  here 
set  forth  ;  but  it  is  submitted,  with  much  confidence,  that 
his  first  impression  was  the  correct  one.  The  special 
verdict  here  is  defective  in  two  respects,  first,  because 
nothing  is  stated  as  to  what  is  the  general  custom  of 


1846. 

Brandao 

Barnktt 
and  others^ 


(p)  I  £sp.  N.  P.  Rep.  109.  (q)  6  Man.  &  6r.  660. 
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merchants  as  to  lien,  and,  secondly,  bccanse  what  is  bo 
claimed  exceeds  anything  that  has  been  usual.  On  bol 
these  grounds  the  judgment  of  the  Court  below  is  dcfa 
tive,  [Lord  Campbell. — ^If  a  general  lien  is  once  erti 
blished,  it  surely  then  becomes  matter  of  law  :  whether 
exists  or  not  may  be  matter  of  fact,  but  when  it  exists  tl 
extent  of  it  must  be  matter  of  law.]  Hiat  is  not  so  in  tl 
first  instance ;  for  the  circumstances  firom  which  it  arise 
and  the  extent  to  which  in  any  particular  place  or  trai 
the  lieu  exists  must  first  be  ascertained  by  evidence.  B 
assuming  that  bankers  have  a  general  lien,  and  that  that 
such  settled  matter  of  law  as  not  to  require  to  be  stated 
the  special  verdict,  then  it  is  submitted  that  the  facts  he 
shown  on  the  record  do  not  bring  thb  case  within  th 
general  rule.  The  leaving  of  these  exchequer  bills  in  tl 
hands  of  the  bankers  was  like  leaving  plate  with  thei 
The  property  continued  in  the  owner.  The  general  rigl 
of  the  plaintiff  is  clear ;  the  defendants  must,  by  fact 
take  themselves  out  of  the  operation  of  that  clear  rigl 
No  such  facts  are  shown  here.  The  dejiosit  of  the  bil 
was  like  the  deposit  of  plate,  an  act  done  for  a  sped 
purpose,  but  not  falling  within  the  description  of  an  a 
done  in  the  ordinary  course  of  their  business  as  banker 


ITie  Solicitor- General  (Sir  F,  Kelly)  and  Mr.  Marti 
for  the  defendants  in  error.  It  is  perfectly  clear  that  wit 
respect  to  the  general  lien  of  certain  classes  of  persons, 
banker,  a  wharfinger  and  a  factor,  the  right  to  lien  is  no 
matter  of  law.  The  general  right  of  lien  of  a  factor,  and  tl 
right  of  stoppage  in  transitu  are  instances  of  this  sort.  H 
latter  right  is  of  extremely  modem  origin ;  yet  it  is  stati 
by  Lord  Tenterdeuj  in  his  book  upon  shipping  (r),  t 
be  matter  of  law.  No  judge  would  require  it  to  I 
pleaded,  nor  any  one  allow  it  to  be  proved.     Even  so  Ion 

(r)  Ch.  xi.,  Shee*f  ed.  511. 
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Ago  as  Lord  Kenyon^s  time,  his  lordship,  in  Naylor  v. 
Mangles  (5),  held  the  wharfinger's  right  to  lien  to  be  too 
well  established  to  require  to  be  proved  in  evidence.  It 
seems  that  the  lien  of  a  banker  does  not  attach  on  a 
deposit  of  plate :  that  is  a  matter  which  need  not  now  be 
discussed ;  but  it  does  attach  on  a  deposit  of  bills  of  ex- 
change. The  real  question  for  this  House  to  decide  is^ 
whether  the  present  case  falls  within  the  rule  applicable 
to  the  first  or  to  the  second  of  these  instances.  The  law 
as  to  the  banker's  lien  is  so  well  established  that  every 
man  who  at  any  time  makes  a  deposit  with  a  banker 
knows  that  he  does  so  on  the  settled  though  tacit  under- 
standing that  should  the  balance  of  accounts  be  afterwards 
against  him,  the  customer,  the  lien  of  the  banker  will 
attach  on  all  securities  of  his  at  that  time  in  his  banker's 
hands.  If  this  was  not  so,  the  supposed  right  of  the 
banker,  though  well  known  and  admitted,  would  in  truth 
be  valueless.  No  doubt  the  general  right  of  the  banker 
might  be  waived  by  a  special  contract,  but  that  contract 
must  be  very  plain  and  express,  and  must  be  distinctly 
shown.  No  such  contract  has  been  shown  here.  The 
argument  on  the  other  side,  that  the  banker  must  show 
how  his  right  to  lien  arises,  is  completely  erroneous.  The 
burden  is  on  the  other  side ;  the  right  is  a  general  right ; 
it  is  for  the  other  party  to  show  that  his  is  a  case  of 
exception. 

.  If  exchequer  bills  are  placed  in  the  hands  of  bankers  to 
do  the  particular  business  with  respect  to  them,  which  it 
is  the  business  of  a  banker  to  perform,  the  lien  at  once 
attaches.  A  case  of  this  kind  marks,  in  the  plainest 
manner,  the  distinction  between  the  cases  of  the  deposit  of 
plate  with  a  banker  and  the  deposit  with  him  of  bills  of 
exchange,  with  a  direction  to  him  to  get  in  the  money  as  it 
becomes  due  on  those  bills.    In  the  latter  case  there  is  no 


1846. 

Brandao 

Barnbtt 
and  others. 


(*)  1  Esp,  N.  P.  Rep.  109. 
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general  right  to  lien  would  arise  :  in  the  other  it  would  be 
excluded  by  the  particular  terms  of  the  contract.  In  the 
present  case  the  transaction  was  one  so  completely  in  the 
ordinary  business  of  bankers,  and  so  free  from  the  influ- 
ence of  any  particular  contract,  that  the  lien  arose  as  of 
coarse,  and  for  the  plaintiff  to  make  out  an  exemption 
from  its  operation  it  is  necessary  for  him  to  show  that  the 
deposit  was  made  upon  a  contract,  that  though  the  balance 
should  be  against  the  customer,  the  lien  of  the  banker 
should  not  attach.  [Lord  Campbell. — But  was  it  not  a 
part  of  the  contract  that  the  new  bills  were  to  be  re- 
stored ?]  In  all  cases  whatever,  where  property  is  en- 
trusted by  one  man  to  another,  it  is  on  an  implied  contract 
that  it  is  to  be  returned  on  request,  and  so  far  as  that 
implied  contract  is  concerned,  there  is  not  a  shadow  of 
distinction  between  property  put  into  the  hands  of  a  per- 
son in  the  ordinary  course  of  bis  business  and  for  a  special 
purpose.  [Lord  Campbell, — You  may  argue  that  there  is 
no  distinction  in  law,  but  there  is  plainly  a  distinction  in 
£act.  Lord  Brougham. — Thus :  if  I  put  money  into  the 
hands  of  my  banker,  he  is  my  debtor  to  the  amount  of  the 
money ;  but  that  is  not  so  with  respect  to  a  bill  of  exchange 
put  into  a  box  in  his  house.]  If  a  bill  of  exchange  and  an 
exchequer  bill  were  put  into  the  hands  of  a  banker  on  the 
same  day,  he  would  be  bound  to  deal  with  both  as  the  proper- 
ty of  the  person  depositing  them,  and  to  restore  both  on  de- 
mand. [  The  Lord  Chancellor  (Lord  Lyndhurst)  — It  seems 
to  have  been  thought  in  the  Court  of  Common  Pleas  that  no 
representation  was  here  made  that  the  customer  had  a 
right  to  deal  with  them  as  his  property.]  The  absence  of 
any  distinct  representation  of  that  sort  will  not  affect  the 
case,  if  the  deposit  of  the  bills  can  be  treated  as  a  deposit 
for  the  purpose  of  their  being  used  by  the  bankers  in  their 
character  of  bankers.  The  purpose  for  which  the  deposit 
was  made  here  established  that  fact.  It  is  supposed,  on 
the  other  side,  that  these  particular  securities  were  deli- 
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vered  to  the  bankers  under  an  implied  promise  that  tli 
should  be  delivered  back  whenever  the  customer  mij 
think  proper  to  ask  for  them.  To  a  certain  extent  that 
true.  But  that  will  not  prevent  the  lien  from  attaching,  i 
all  deposits  of  property  are  impliedly  subject  to  that  oc 
dition.  [  The  Lord  Chancellor.  — ^The  proposition  to  su]^ 
your  argument  should  be  qualified  thus  :  shall  be  reton 
when  demanded,  provided  that  the  balance  shall  not 
against  the  depositor.  Lord  CampAe//. — ^That  would  apj 
to  all  n^otiable  securities  deposited  with  a  banker.  Y 
say  that  there  is  no  distinction  between  the  deposit  of 
exchequer  bill  and  other  negotiable  security  to  be  lock 
up,  and  negotiable  securities  which  remain  with  t 
banker.]  The  qualification  '^  to  be  locked  up/'  is  not 
be  introduced  here;  that  would  be  matter  of  spec 
direction.  The  act,  which  takes  place  after  the  return 
the  customer,  must  not  be  mixed  up  with  the  reta 
itself. 

The  contract  with  the  bankers  is,  that  they  will  i 
ceive  the  bills,  and  take  care  of  them.  The  moment 
is  shown  that  exchequer  bills  pass  by  delivery,  and  tl 
it  is  the  custom  of  bankers,  in  the  course  of  their  busine 
as  such  to  change  them,  the  right  to  lien  for  a  gena 
balance  is  established.  In  Davis  v.  Bowsher  (i/)  t 
banker  selected  some  bills  for  the  purpose  of  maku 
advances  on  them,  and  refused  others ;  yet  he  claimed 
keep  those  which  he  had  refused  till  he  knew  wheth 
those  on  which  he  had  made  advances  would  be  pai 
There  Lord  Kenyon  said,  that,  in  his  opinion,  a  genei 
lien  existed,  unless  special  circumstances  showed  th 
there  was  no  lien ;  Jourdain  v.  Lefevre  (u;)^  and  Bo$m 
quel  V.  Dudman  (x),  are  to  the  same  effect.  And  in  JBo 
land  V.  Bygrave,  the  circumstances  appearing  to  rat 
the  doubt  whether  the  bill  was  deposited  for  discount  i 

(t;)  5  Term  Rep.  488.  (x)  1  Stark,  1. 

(w)  1  Esp.  65. 
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safe  custody,  Lord  Tenierdeti  said  (y),  '^  If  the  right  of 
the  plaintiffs  to  recover  depended  on  the  question,  whether 
authority  was  given  on  the  part  of  the  customer  to  the 
bankrupts  (the  bankers)  to  discount  this  bill,  I  should 
think,  as  the  case  now  stands,  that  I  ought  to  direct  the 
jury  to  find,  as  a  question  of  fact,  whether  this  bill  was 
delivered  at  the  bank  to  be  discounted,  or  to  be  kept  for 
safe  custody.  But  I  am  opinion  that  the  right  of  the 
plaintiffs  (the  assignees  of  the  bankers)  to  recover,  rests 
on  other  and  independent  grounds ;"  and  his  Lordship 
then  added  the  expression  of  opinion  already  quoted. 
The  general  lien  of  the  banker,  and  the  right  it  confers^ 
were  strongly  marked  in  the  case  of  Collins  v.  Martin  (z), 
where  it  was  held,  that,  if  A.  should  deposit  bills  indorsed  in 
blank  with  B.,  his  banker,  to  be  received  when  due,  and 
the  latter  should  raise  money  on  them  by  pledging  them 
with  C,  another  banker,  and  should  afterwards  become  bank- 
rupt, A.  could  not  maintain  trover  against  C.  for  the  bills. 
That  case  is  an  answer  to  the  argument  on  the  other  side, 
that  no  two  persons  can,  by  agreement  between  them, 
affect  the  rights  of  a  third.  That  proposition  was  too 
broadly  put;  and  the  case  just  cited  shows  that,  under 
certain  circumstances,  an  agreement  of  that  kind  will  be 
held  effectual.  And  fFookey  v.  Pole  (a)  is  an  authority 
to  show  that  there  is  no  distinction  between  a  bill  of 
exchange  and  an  exchequer  bill  in  respect  of  the  lien  of  a 
banker.  There  the  bill  was  deposited  by  the  owner  with 
fais  stockbrokers  for  the  purpose  of  being  sold ;  they, 
instead  of  selling  it,  deposited  it  at  their  bankers  for 
advances,  and  afterwards  became  bankrupts ;  and  it  was 
held  that  the  owner  could  not  recover  in  trover  the  bill 
from  the  bankers,  for  that  an  exchequer  bill,  like  bank 


1846. 
Drandad 

V, 

Barnett 
and  otkerfl. 


(y)  1  Ry.  &  Moo.  272. 
Qs)  I  Bus.  &  P.  648. 


(a)  4  Bam.  &  Aid.  1. 


802  CMmm  m  rtn  Bovsm  ow 

WU,        Botes  snd  bQls  of  exchange,  indoned  in  bbiik,  pined 
delireiT.     [The  Lard  ChameeUar. — In  dnt  caae  there  i 


«•  an  express  pledge.]     That  is  so ;  but  the  case  shows, 

being  decided  on  the  gromid  of  sodi  instmnients  paw 
by  deiirery,  that  though  the  arcumstaiices  may  not  be  1 
saniey  the  principle  is. 

[771^  Lard  CAaaceZ/or.— The  qoeatioa  here  seems  to! 
whether,  for  all  purposes,  a  partjr,  who  is  in  possession  o 
n^otiable  instrument,  is  to  be  considered  as  the  owner  ol 
He  may  pledge  it,  prorided  that  all  is  done  bandJSdeia  nu 
ing  the  pledge :  but  are  the  circumstances  here  such  ais  a 
equivalent  to  an  express  pledge  ?]  They  must  be  so  con 
dered  in  virtue  of  the  ordinary  business  of  a  banker,  and 
bis  established  right  of  lien  over  securities  deposited  in  ] 
band  in  the  way  of  bis  business.  [  7%e  Z^ard  €!hameellar. 
Suppose  a  man  goes  to  a  banker  with  1000/.  in  banknoi 
and  says,  I  want  to  send  this  money  into  the  country,  m 
you  get  these  notes  changed  for  a  bank  post  biU,  and  t 
banker  says  that  be  will ;  but  when  the  man  goes  agi 
to  get  the  bank  post  bill,  the  banker  says,  I  shall  reti 
these  notes,  or  this  bill,  until  you  pay  the  balance  wfai 
I  no^  discover  to  be  against  you.]  That  is  either  a  a 
idem  per  idem  with  the  present,  or  the  answer  to  it 
that  what  the  banker  undertakes  to  do  is  not  in  the  on 
nary  way  of  his  business.  [The  Liords  intimated  that 
was  in  the  ordinary  way  of  the  banker's  business.]  Th 
it  is  matter  of  particular  contract.  [Lord  Brougham,- 
In  the  case  supposed,  the  banker  ought  to  say,  I  take  tl 
notes  subject  to  my  right  of  lien ;  otherwise,  he  waiv 
it.]  But  here  the  banker  had  not  merely  to  change  tl 
bills,  but  to  receive  money  on  them,  and  he  placed  th 
money  to  the  credit  of  the  customer.  That  was  cod 
pletely  in  the  ordinary  way  of  his  business,  and  no  sped 
contract  intervened  to  affect  the  transaction.  It  is  admits 
that  a  special  contract  may  affect  the  general  right.    Tl 
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case  of  Vanderzee  v.  fFillis  (b)  is  an  instance  of  that  sort;         1S46. 
but  that  shows  that  where  the  special  contract  does  not     Brandao 

intervene,  the  general  right  applies.     Besides  which,  the  ^* 

Barnett 
answer  to  that  case,  as  well  as  to  Lucas  v.  Dorrien  (cr),    ^nd  othen. 

is,  that  they  are  not  cases  of  negotiable  securities,  but 
that  in  them  the  right  of  lien  could  only  arise  upon 
express  contract.  Here  the  instruments  were  negotiable 
securities,  passing  by  delivery.  The  bankers  had  a  right 
to  deal  with  these  bills  as  if  they  were  the  property 
of  Bum.  Suppose  the  accounts  had  been  equal,  but 
just  as  the  bankers  returned  from  the  Exchequer  Bill 
Office  with  2000Z.  interest,  a  cheque  of  their  customer  for 
1500/.  had  been  presented,  there  can  be  no  doubt  that  the 
bankers  would  have  been  justified  in  paying  that  cheque 
out  of  the  money  thus  in  their  hands.  This  is  in  fact  a 
clear  case  of  dealing  with  bankers  in  the  ordinary  way  of 
their  business.  Stevenson  v.  Blakelock  {d )  shows  that 
the  rule  of  law  is,  that  where  a  right  to  general  lien  exists 
in  any  person,  it  is  not  taken  out  of  him  by  the  fact  that  a 
particular  thing  coming  into  his  hands  is  received  for  a 
special  purpose  :  if  it  comes  into  his  hands  in  the  ordi- 
nary way  of  business,  the  right  to  lien  attaches.  [7%e 
Lord  Chancellor. — Was  it  not  the  attorney's  duty  there 
to  receive  the  lease  ?J  It  was  no  more  his  duty  to  receive 
the  lease  than  it  was  the  duty  of  these  bankers  to  receive 
the  exchequer  bills, — it  was  a  mere  ordinary  transaction 
in  the  way  of  business,  and  so  Lord  Ellenborough  de- 
scribes it  {e). 

In  the  judgment  in  the  Court  of  Common  Pleas  in  tliis 
case,  the  fact  that  an  exchequer  bill  is  transferable  by 
delivery,  is  admitted;  yet  it  is  supposed  that,  as  there 
was  no  specific  pledge  of  these  bills,  no  right  of  lien 

{h)  3  Bro.  Ch.  Gas.  21.  {d)  \  Maule  &  S.  535. 

(c)  7    Taunt.  278;     1    B.  (e)  irf.  543. 

Moore  29. 


CASKS  IN  THE  H0US6  OP  LORDS. 


805 


second  plea,  that  they  were  not  possessed,  &c.,  relying  on 
the  lien  claimed  for  the  balance  due  to  them  from  Edward 
Bum. 

The  usage  of  trade  by  which  bankers  are  entitled  to  a 
general  lien,  is  not  found  by  the  special  verdict,  and  unless 
we  are  to  take  judicial  notice  of  it,  the  plaintiff  is  at  once 
entitled  to  judgment.  But,  my  Lords,  I  am  of  opinion 
that  the  general  lien  of  bankers  is  part  of  the  law-mer- 
chant, and  is  to  be  judiciallynoticed^ike  the  negotiability 
of  bills  of  exchange,  or  the  days  of  grace  allowed  for  their 
payment.  When  a  general  usage  has  been  judicially 
ascertained  and  established,  it  becomes  a  part  of  the  law- 
merchant,  which  courts  of  justice  are  bound  to  know  and 
recognize.  Such  has  been  the  invariable  understanding 
and  practice  in  Westminster  Hall  for  a  great  many  years ; 
there  is  no  decision  or  dictum  to  the  contrary,  and  justice 
could  not  be  administered  if  evidence  were  required  to  be 
given  toties  quoties  to  support  such  usages,  and  issue 
might  be  joined  upon  them  in  each  particular  case. 

It  is  hardly  disputed  that,  under  the  plea  of  ''not  pos- 
sessed," a  lien,  where  it  exists,  may  be  made  available  as 
a  defence ;  and,  therefore,  if  this  special  verdict  sets  forth 
facts  which  show  that  by  the  law-merchant  the  defendants 
have  a  lien  upon  these  exchequer  bills,  the  judgment  in 
their  favour  ought  to  be  affirmed.  But  I  am  humbly 
of  opinion  that,  upon  the  facts  found,  there  was  no  lien, 
and  that  the  judgment  ought  to  be  reversed. 

I  do  not,  however,  proceed  upon  the  ground  taken  by 
the  Court  of  Common  Pleas,— that  these  exchequer  bills 
being  the  property  of  Brandao,  there  was  no  lien  as 
against  him,  although  there  might  have  been  as  against 
Sum.  I  think  that  the  defendants  were  entitled  to  con- 
sider the  exchequer  bills  as  the  property  of  Bunty  without 
any  express  representation  by  him  to  that  effect.  Exche- 
quer bills  are  negotiable  securities  passing  by  delivery. 
The  holder  of  negotiable  securities  is  to  be  assumed  to  be 
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with  a  right  of  lien,  as  to  return  them  absolutely,  at  all 
events,  to  the  depositor,  the  case  would  have  been 
different/' 

Now  it  seems  to  me,  that,  in  the  present  case,  there 
was  an  implied  agreement  on  the  part  of  the  defendants, 
inconsistent  with  the  right  of  lien  which  they  claim.  It 
should  be  recollected  that  the  exchequer  bills  for  which 
the  action  is  brought,  are  the  new  exchequer  bills,  which 
the  defendants  obtained  for  the  express  and  only  purpose 
of  being  delivered  by  them  to  Butti,  that  he  might  deposit 
them  m  the  tin  box,  of  which  he  kept  the  key.  They  not 
only  were  not  entered  in  any  account  between  Bum  and 
the  defendants,  but  they  were  not  to  remain  in  the  pos- 
session of  the  defendants  ;  and  the  defendants,  in  respect 
of  them,  were  employed  merely  to  carry  and  hold  till  the 
deposit  in  the  tin  box  could  be  conveniently  accomplished. 
Whether  this  deposit  was  to  be  made  in  the  same  hour  in 
which  the  securities  were  obtained  from  the  Government, 
without  ever  being  placed  in  a  drawer  belonging  to  the 
defendants,  or  after  the  lapse  of  some  days,  seems  to  me 
quite  immaterial,  bearing  in  mind  the  purpose  for  which 
they  were  obtained,  and  for  which  they  remained  in  the 
defendants'  possession.  Nor  can  it  make  any  difference 
that,  on  the  particular  occcasion  out  of  which  this  action 
originated,  from  the  illness  of  Bum,  so  long  a  time  elapsed 
firom  the  obtaining  of  the  securities,  without  their  being 
demanded  by  him,  for  the  purpose  of  being  locked  up  in 
the  tin  box ;  for  if  the  defendants  had  not  a  right  of  lien 
upon  them  the  moment  they  obtained  them,  the  actual 
lien  clearly  could  not  afterwards  be  claimed  when  his 
account  had  been  overdrawn.  Nor,  I  presume,  can  any 
weight  be  attached  to  the  circumstance  that  the  tin  box, 
in  which  the  exchequer  bills  were  to  be  locked  up,  and  of 
which  Burn  kept  the  key,  remained  in  the  house  of  the 
defendants.  Were  not  these  exchequer  bills  obtained  by 
the  defendants  to  be  delivered  to  Bum  who  was  himself 
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l'*4''.         to  be  the  depositary  and   custodian  of  thet 
Bhandao      have  a    lien  on  all   securities    deposited   wi 
"■  bankers  ;  but  these  exchequer   bills  cannot  I 

itnii  uthert.  to  have  been  deposited  nrith  the  defendants  a 
During  the  argument  in  the  Exchequer  Cb 
very  properly  admitted  by  Sir  Fitzray  Ke 
bills  of  exchange  were  delivered  to  a  buih 
the  purpose  of  being  deposited  in  a  box,  ther 
lien."  Does  it  signify  whether  the  defend 
deposit  the  securities  in  the  box  themselves, 
them  to  Burn  for  that  purpose  ?  I  think,  tha 
circumstances,  bankers  acquire  no  lien,  eill 
bills  to  be  exchanged  or  the  bills  received 
It  is  hardly  denied  that  if  there  had  been 
nndertaking  by  the  defendants  to  exchange 
to  return  the  new  ones  as  soon  as  obtained  tt 
he  might  lock  them  up,  no  lien  would  have  be 
But  the  special  verdict  shows  the  course  of 
tween  them,  atid  raises  an  implied  promise  o 
which  operates  as  if  it  was  express.  This  si 
to  be  like  the  case  put  of  bank  notes  given  to 
procure  a  bank  post-bill  for  a  customer,  or  a  \ 
purchaser  to  paj-  ready  money,  which  exclu 
there  could  be  no  implied  right  inconsistent  v 
tive  obligation. 
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totners^  and  to  exchange  the  exchequer  bills  when  such         1B46. 
interest  is  paid/'  but  there  is  no  finding  that  the  exchequer     Drandao 
bills  for  which  this  action  is  brought  and  on  which  the  P- 

lien  is  claimed  were  in  the  possession  of  the  defendants  in  uud  otii<.*r«i. 
the  course  of  their  trade  as  bankers,  or  that  it  was  their 
duty  as  bankers  to  perform  these  offices.  I  think  that  the 
transaction  is  very  much  like  the  deposit  of  plate  in  locked 
chests  at  a  banker's.  A  special  verdict  might  find  that  it 
is-  the  custom  of  bankers,  in  the  course  of  their  trade  as 
such,  to  receive  such  deposits  from  their  customers,  but  I 
do  not  think  that  from  that  finding  a  general  liep  could  be 
claimed  on  the  plate  chests.  In  both  case3  a  charge  might 
be  made  by  the  bankers  if  they  were  not  otherwise  remu- 
nerated for  their  trouble. 

I  further  beg  leave  to  observe,  that,  in  a  course  of  dealing 
like  this,  where  the  old  exchequer  bills  are  immediately 
to  be  delivered  to  the  Government,  and  the  new  exchequer 
bills  to  be  locked  up  in  the  box  of  the  customer,  it  can 
hardly  be  supposed  that  the  bankers  will  accept  or  pay 
bills  of  exchange  for  their  customer  on  the  credit  of 
securities  that  in  the  usual  course  of  dealing  are  for  so 
short  a  time  to  be  in  their  custody.^ 

No  reliance,  I  think,  can  be  placed  on  the  circumstance 
of  the  interest  received  on  the  old  exchequer  bills  going 
to  the  credit  of  the  account  of  the  customer ;  for  while  he 
gwes  the  bankers  the  interest  to  keep  for  him  with  one 
hand,  he  locks  up  the  new  exchequer  bills  in  his  tin  box 
with  the  other. 

Upon  the  whole,  my  lords,  I  should  humbly  advise  your 
lordships  to  give  judgment  for  the  plaintiff  in  error.  Thb 
judgment  will  leave  untouched  the  rule  that  bankers  have 
a  general  lien  on  securities  deposited  with  them  as 
bankers,  but  will  prevent  them  from  successfully  claiming 
a  lien  on  securities  delivered  to  them  for  a  special  purpose 
inconsistent  with  the  existence  of  the  lien  claimed. 
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lock  and  key  in  the  same  place  of  deposit.  It  is  impos- 
sible^  considering  how  this  business  was  carried  on,  that 
we  can  come  to  any  other  conclusion  than  this, — that  it 
was  an  understanding  between  the  parties  that  the  new 
bills  were  to  be  returned  after  the  interest  was  received, 
or  after  the  old  bills  had  been  exchanged.  If  so — if  that 
was  the  understanding — or  if  that  was  the  fair  inference 
from  the  transaction,  it  is  quite  clear  that  there  could  be 
no  lien ;  that  it  does  not  come  within  the  general  rule ; 
and  what  my  noble  and  learned  friend  has  stated,  I  think 
is  perfectly  correct,  that  although  from  the  accidental 
circumstance  of  the  illness  of  Mr.  Bum  these  particular 
bills  happened  to  remain  for  a  longer  period  in  the  hands 
of  the  bankers  than  was  usual,  that  accidental  circum- 
stance alone  will  not  vary  tlie  case,  nor  give  the  bankers  a 
lien,  if  under  other  circumstances  that  lien  would  not 
attach. 

I  therefore  entirely  concur  in  the  judgment  of  my  noble 
and  learned  friend. 


1846. 
Brandao 

V, 

Harnett 
and  others. 


Judgment  of  the  Court  below  reversed* 


Burnett. 
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tified,  founded,  and  in  manner  underwritten,  and  upon  1846. 
the  conditions  after  specified,  provided  three  burseris  (a)  jT^w 
of  philosophy  to  be  educated,  brought  up,  and  maintained,  v. 

every  one  of  them,  for  the  space  of  four  years,  at  the 
King's  College  of  Old  Aberdeen^  according  to  the  manner, 
measure,  and  quality,  and  as  the  rest  of  the  burseris  of 
philosophy,  presently  in  the  said  college  already  founded, 
are  educated  and  entertained/'    The  deed  proceeded  to 
specify  the  condition   and  provision    ^^  whereupon  the 
present  mortification,   disposition,  and  resignation  after 
specified  is  granted  expressly."    This  condition  was,  that 
the  three  bursars  were  to  be  presented  by  *'  Sir  Thomas 
Burnett^  of  Leys^  and  his  heirs  male  and  successors,  lairds 
of  Leysy*  and  that  the  Principal  and  Professors  were  to 
be  bound  to  admit  them.    To  secure  the  enjoyment  of  this 
right  of  presentation  to  Sir  Thomas  Burnett  and  his  heirs, 
the  deed  contained  the  following  provision : — ^^  If  it  shall 
fall  out  that  in  any  time  coming  the  masters  and  members 
of  the  said  college  shall  prejudge  and  wrong  the  said  Sir 
Thomas  of  his  presentation,  and   shall  refuse  and  not 
accept  whom  they  shall  present  to  them  to  any  of  the  said 
three  burseris,  then  and  in  that  case  it  is  specially  agreed 
and  provided  by  the  tenor  of  these  presents,  that  this  pre- 
sent mortification,  with  the  disposition  and  resignation 
after  specified,  shall  be  null  of  itself,  and  have  no  strength, 
force,  nor  effect,  as  if  the  same  had  never  been  made,  and 
the  said  Sir  Thomas  and  his  foresaids  shall  have  regress 
to  the  lands  and  others  after  specified,  notwithstanding 
these  presents.''    The  deed  then  proceeded  thus : — *'  And 
to  the  effect  the  said  three  burseris  may  be  honestly  main- 
tained at  the  said  college,  and  for  defraying  the  charges 
and  expenses  of  their  entertainment,  the  said  Sir  T.  Bur- 
nett binds  and  obliges  himself,  his  heirs  and  successors, 
as  well  heirs  male  as  heirs  of  line,  tail,  or  provision^  and 

(a)  This  word  meant  bursars,  not  bursaries.     There  was  at 
first  some  doubt  as  to  its  real  meaning. 


814  CAAC8  IN  THB  HOU8B  OP  LORDS. 

1846.        heirs  and  successors  whatsoever,  heritably  and  irredeem- 
j]^         ably  to  sell,  assign,  alien,  and  dispose,  like  as  by  these  pre- 
^'  sents  he  for  himself  and  his  foresaids,  sells,  alienes  and 

disposes  heritably  for  the  entertainment  of  the  three  bu^ 
seris  above  written  to  Dr.  Wm.  Guild,  Principal  of  th< 
said  college,  and  Mr.  •fames  Smidelands,  civilian  anc 
Common  Prior  of  the  same,  and  the  remaining  masten 
]md  members  thereof,  and  their  successors  in  their  placet 
all  and  whole  the  lands  described  in  the  said  deed.''  Hm 
heads  of  the  college  happened  to  be  superiors  of  thesi 
lands,  and  as  such  entitled  to  the  annual  feu  duty  of  2( 
pounds  ScotSf  being  about  one-fourth  of  the  benefida 
value  of  the  lands  at  the  date  of  the  foundation,  and  al« 
entitled  to  the  fines  on  death  or  alienation  and  othe 
casualties  implied  by  the  feudal  tenure.  For  the  purpost 
of  completing  the  conveyance  of  these  lands.  Sir  Thomm 
Bumetty  by  the  same  deed,  resigned  the  lands  into  tb< 
hands  of  these  persons  and  their  successors  in  office,  ^'tc 
remain  with  them  for  the  aliment  and  entertainment  oJ 
the  said  three  burseris,  and  according  to  the  provisions  and 
conditions  above  expressed."  The  heads  of  the  college, 
in  their  official  capacity,  accepted  the  resignation,  and  dis- 
charged Sir  Thomas  Burnett  of  all  arrears  of  feudality. 

The  Principal  and  Professors  entered  into  possession  ol 
these  lands  in  1648,  and  they  and  their  successors  have 
possessed  them  ever  since,  and  have  kept  accounts  among 
the  accounts  of  estates  belonging  to  them,  and  not  among 
the  accounts  of  estates  which  they  only  held  in  trust  foi 
charitable  purposes.  For  a  great  number  of  years  the  lands 
were  insufficient  for  the  maintenance  of  the  bursars,  but 
the  Principal  and  Professors  allowed  out  of  the  ordinary 
revenues  of  the  college  such  a  sum  as,  together  with  the 
profits  of  the  lands,  sufficed  to  maintain  the  three  bursan 
in  a  manner  similar  to  that  of  other  bursars  maintained  in 
the  college,  and  had  their  allowance  raised  at  the  same 
time  that  the  allowance  to  the  foundation  bursars  wai 
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raised,  and  to  the  same  amount.    They  were  paid  5/.         1846. 

sterling  a- year  each.    The  profits  of  the  lands  afterwards         J^ck 

increased,  and  for  some  years  past  the  annual  revenue  ^' 

Bttrnbtt 
appeared  to  have  been  equal  to  300/.    The  same  ancient 

payments  were  still  continued  to  the  three  bursars.  The 
present  respondent,  as  heir  male  and  successor  of  the 
founder,  and  laird  of  Leys,  instituted  this  suit  against  the 
appellants,  and  after  stating  in  his  summons  the  history  of 
the  foundation,  the  revenues  of  the  lands,  and  the  pay- 
ments made  out  of  the  same,  prayed  that  it  might  ^'  be 
found  and  declared  that  the  defenders  hold  the  said  lands, 
and  are  bound  to  administer  and  apply  the  whole  revenues 
of  the  same  for  the  behoof  of  three  bursars  to  be  presented 
from  time  to  time  by  the  pursuer  and  his  successors  in 
terms  of  the  deed  of  mortification,  and  for  the  entertain- 
ment and  maintenance  of  the  said  three  bursars  of  King's 
College  aforesaid." 

The  case  came  before  the  first  division  of  the  Court  of 
Session,  when  a  majority  of  the  lords  pronounced  the 
following  interlocutor : — ^*  Find  and  declare,  in  terms  of 
the  amended  summons,  that  the  defenders  hold  the  lands 
referred  to  in  the  summons,  and  are  bound  to  administer 
and  apply  the  whole  revenues  of  the  same  for  the  behoof 
of  three  bursars,  to  be  presented  from  time  to  time  by  the 
pursuer  and  his  successors,  in  terms  of  the  deed  of  morti- 
fication, and  for  the  entertainment  and  maintenance  of  the 
said  bursars  of  King's  College."  The  appeal  was  against 
the  decree. 

Mr.  James  Parker  and  Mr.  Macpherson  for  the  ap- 
pellants : — 

The  gift  here  is  of  the  whole  rent  of  the  estates  for 
charitable  purposes.  The  payments,  therefore,  cannot 
increase.  The  donor  has  founded  a  certain  number  of 
bursaries  on  a  certain  definite  scale ;  he  has  granted  lands 
to  an  eleemosynary  body  for  the  purpose  of  maintaining 
these  bursaries ;   and  so  far    as  his  gift  is   concerned. 


took  them.  The  first  great  principl* 
intentioD  shall  prenul.  That  priDci 
Lord  Eldon  in  the  case  of  TAe  ^tt 
Corporation  of  Bristol  (rf),  where  n 
were  cited,  aad  was  fully  acted  on 
fFarreyn  («).  The  same  rule  was  i 
in  the  case  of  The  Attorney  Genera 
lege  (/),  where  the  principle  was  fu 
rule  that  the  construction  of  a  deed 
must  be  goremed  by  the  intentioa 
authoritatively  applied.  The  ThetJ 
has  been  miBapprehended.  la  the  I 
unUke  that  of  The  Theiford  Schoo, 
ment  of  the  ralue  of  the  estate  at  tfac 
the  nest,  it  is  clear,  that  when  a  body  u 
a  charitable  object,  and  receives  agifi 
necessary  for  that  purpose,  it  is  still 
object  into  effect.  The  case  of  The 
The  Coopers'  Company  (A),  shows  tha 
was  there  held,  that  if  a  testator  cleai 
tion  of  devoting  the  whole  income  of 
table  purposes,  then,  although  he  dot 
directing  the  application  of  porUon 
exhaust  the  whole  income,  still  the  ^ 
the  whole  shall  be  applied  to  chai 
prevul ;  and,  on  the  other  hand,  al 
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make  any  such  general  declaration,  but  gives  each  and  1846. 
every  portion  of  the  whole  income  existing  at  the  time  j^^^ 
to  some  charitable  purpose,  and  by  that  means  exhausts  ^^ 

the  whole,  then,  if  the  income  should  afterwards  in- 
crease, the  increase  will  also  be  applicable  to  charitable 
purposes. 

The  supposition  that,  in  such  a  case  as  this,  the  doc* 
trine  of  resulting  trusts  applies,  is  erroneous.  The  Prin-^ 
cipal  and  Professors  of  the  college  here  gave  a  consider- 
ation for  what  they  received.  The  amount  of  that  con- 
sideration is  immaterial ;  its  existence  prevents  any 
resulting  trust  arising  for  the  benefit  of  the  heir.  The 
conveyance  of  the  lands  is  a  conveyance  out  and  out  to 
the  college ;  and  the  college,  having  a  valuable  interest, 
gave  up  that  interest  as  part  of  the  consideration.  The 
very  clause  of  forfeiture,  on  the  ground  of  refusal  of  the 
stipulated  right  of  patronage,  shows  that  the  college  had 
a  beneficial  as  well  as  legal  interest  in  the  subject-matter, 
and  that,  consequently,  even  within  the  cases  which  have 
established  the  doctrine  of  resulting  trusts  for  the  benefit 
of  the  heirs  of  a  donor,  no  such  trust  could  arise  here. 
Where  a  party  has  a  beneficial  interest  in  a  fund,  he  cannot 
be  the  mere  recipient  of  the  fund  for  the  benefit  of  the  cestui 
que  trust,  The  Attorney  General  v.  The  Cordwainers' 
Company  {%) .  And  it  is  besides  to  be  observed,  that  the  deed 
of  gift  expressly  declares,  that  in  that  case  only  is  the 
gift  to  the  college  to  be  interfered  with.  No  trust  is  created 
of  the  rents,  and  no  account  is  required  to  be  rendered, 
nor  are  the  bursars  made  the  only  persons  to  whom  the 
rents  are  to  be  paid.  The  rents  are  to  be  applied  for  their 
benefit  in  the  purchase  of  the  ^^  asiamenta'*  (Ar),  as  they 

(t)  3  Myl.  &  K.  534. 

{k)  It  appears  from  the  charter  of  foundation  of  the  college, 
that  the  foundation  bursars  (to  whom  the  Leys  bursars  were 
assimilated)  enjoyed  a  money  payment,  together  with  chambers 
"  et  allis  aeiamentis,"  within  the  college. 
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Certainly;  the  intention  of  the  donor  is  the  guide.  To  l^^^- 
the  rule  that  a  stinted  charity  does  not  grow,  there  are  j^^k 
exceptions:  —  first,  that  established    by   2'he    Thetford  ^• 

School  CasCy  where  the  rent  is  identical  with  the  benefits 
given  to  the  charity,  and  the  whole  is  doled  out  to  the 
charity,  though  in  specified  portions ;  and,  secondly,  as 
in  the  case  of  The  Attorney  General  "v.  Arnold  (p),  where 
a  charitable  purpose  was  impressed  upon  the  whole 
property,  though  the  whole  was  not  exhausted  by  the 
charitable  payments  specified.  These  cases,  it  may  be 
here  remarked,  establish  this  further  distinction  already 
noticed,  that  where  the  grantee  of  the  fund  is  an  eleemo- 
synary body,  if  the  specified  payments  do  not  exhaust  the 
fund,  the  surplus  goes  to  the  grantee,  a  doctrine  clearly 
laid  down  by  Lord  Chancellor  Brougham^  in  the  case  of 
The  Attorney  General  v.  Smythies  (y).  The  Thetford 
School  Case  does  not  in  fact  lay  down  any  rule,  but  is  an 
exception,  to  well  established  rules ;  and  where  land  is 
taken  with  the  condition  lo  make  good  a  certain  sum,  the 
taker  must  be  regarded  as  a  purchaser  entitled  to  the 
benefit  of  any  surplus  that  may  afterwards  arise.  The 
college  here  took  the  land  on  that  condition,  and  has  per- 
formed it,  and  is  entitled  to  the  surplus  now  that  one  has 
arisen.  The  constitution  of  colleges  being  monastic  and 
regular,  that  is  where  all  the  members  of  each  class  were 
on  the  same  footing,  prompted  persons  to  make  benefac- 
tions and  to  found  gifts  of  this  sort.  It  became  a  common 
practice  for  a  founder  to  convey  such  a  piece  of  land,  or  to 
bind  his  heirs  or  trustees  to  pay  so  much  money  to  a  col- 
lege for  certain  purposes,  such  as  the  maintenance  or 
education  of  new  members.  The  college  kept  the  gift 
and  maintained  its  new  members,  not  by  paying  to  them 
the  exact  proceeds  of  the  gift,  but  by  adding  them  to 
its  foundation,  upon  precisely  the  same  footing  as  other 

(p)  Shower's  P.  C.  22.  (q)  2  Russ.  &  Myl.  740. 
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velied  upon  by  the  other  side  is  in  favour  of  the  respon-         \S46. 

dent.    At  the  time  of  this  gift  there  was  nothing  to  lead         j^ck 

the  parties  to  presume  that  the  estate  was  more  than  suf-     _     ^* 

I  .  1      I       1  .  1    *  Burnett. 

ficient  for  the  purposes  to  which  the  donor  mtended  to 

appropriate  it.  There  was  consequently  nothing  to  lead 
to  the  consideration  of  any  necessity  for  making  a  specific 
appropriation  of  the  surplus.  But  that  the  donor  could 
not  have  intended  to  give  *^the  Principal  and  Professors  of 
the  college"  any  benefit  from  any  increase  in  the  value  of 
these  funds  is  clear  from  the  fact  that  he  did  not  vest  in 
them  the  right  to  present  to  these  bursarships.  He  re- 
served that  right  to  his  family.  So  far,  therefore,  as  he 
could,  he  intimated  an  intention  that  any  benefit  derivable 
from  the  gift,  if  there  could  be  any  beyond  that  which  was 
vested  in  the  bursars,  should  belong  to  his  family. 

It  is  asserted  on  the  other  side,  that  at  the  time  of  the 
deed  the  fund  was  insufficient;  but  that  fact  it  self  excludes 
the  supposition  that  if  there  should  be  any  surplus  the  donor 
meant  that  it  should  go  to  the  college.  It  is  a  mistake  to 
suppose  that  the  college  incurred  any  obligation  under  this 
deed  to  add  one  single  shilling  to  the  fund  in  order  to 
carry  out  the  will  of  the  donor.  [Lord  Cotteaham. — If 
the  funds  were  insufficient,  would  the  Principal  and  Pro- 
'  fessors  of  the  college  have  been  justified  in  reducing  the 
advantages  to  these  bursars  ?]  They  would  ;  and  even  in 
diminishing  the  number  of  the  bursars.  Suppose  the 
whole  estate  could  have  sunk  in  the  sea,  it  is  clear  that 
the  college  would  not  have  been  bound  to  maintain  the 
bursars.  There  was  nothing  but  a  trust  created.  The 
donor  gave  his  property  to  support  the  bursars ;  the  col- 
lege accepted  it  for  that  purpose,  and  accepted  it  on  the 
condition,  that  if  the  property  should  be  perverted  to 
other  purposes,  the  donor  might  take  it  back  again. 
This  is  all  the  effect  of  the  deed  itself :  nothing  more  can 
be  added  to  it  but  by  implication,  which  the  law  will  not 
allow  here.     [Lord  Cottetiham. — All  the  cases  turn  on 
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these  three  bnrsan.  There  Is  not, 
deed,  any  cuntrsct  or  coveaant  by  t1 
feeaors  of  the  college  to  maintun  the 
purticular  manner.  The  coU^fe  w 
bound  to  maintfun  them  if  the  estate 
by  any  convulsion  of  nature.  If  tl 
have  been  bound  to  maintain  thenS] 
been  lost  or  destroyed,  it  is  eqaaHy 
to  maintain  thtm  in  the  case  of  a  de£ 
far,  therefore,  as  intention  is  concern 
found  anything  declaratory  of  sn  in 
one  hand,  the  bursars  should  be  prori 
or,  on  the  other,  that  after  providin. 
sible  surplus  should  go  to  the  college 
Then,  as  to  the  principles  to  be  d 
cases.  It  may  be  admitted,  that  if  i 
of  the  deed,  or  upon  undoubted  eri 
had,  by  proper  terms  of  conveyaDce. 
any  body  of  persons,  and  had  then  pmi 
object  to  which  that  estate  was  to  be  : 
at  the  same  time  the  surplus  of  the  | 
unapplied  to  any  particular  purpose 
estate  itself  might  increase  in  value,  it 
donee  or  fats  successors.  But  in  do 
that  the  case  here.  There  is  not  any 
been  held,  that  the  donees  are  entitlo 
it  does  not  appear  on  the  face  of  tJ 


CASBS  IN  THB  HOUSB  OF  LORD8.  828 

The  whole  of  the  law  on  this  question  is  to  be  fonnd  in  .  1846. 
two  Scotch  and  two  English  authorities.  The  first  of  j^^,^ 
these  is  the  case  of  Ramsay  y*  St.  Andrew's  College  lu).  _  p- 
[Lord  Campbell. — The  dispute  there  was  not  whether  the 
college  had  a  beneficial  interest,  but  whether  there  should 
be  an  increase  in  the  number  of  the  bursars.]  But  the 
principle  of  that  case  is  applicable  to  the  present.  That 
was  a  mortification  of  lands  for  the  "  education  and  enter- 
tainment ''  of  three  bursars :  the  rental  having  increased, 
a  contract  was  entered  into  between  the  patron  and  the 
administrators  of  the  mortification,  to  increase  the  number 
of  bursars  in  proportion  as  the  rental  should  increase: 
this  contract,  after  having  been  acted  on  for  more  than 
forty  years,  was  reduced,  on  the  ground  of  its  being  in 
violation  of  the  deed  of  mortification.  It  never  appears  to 
have  occurred  to  the  piinds  of  the  judges  there  that  the 
surplus  was  to  go  to  the  college.  [Lord  Campbell. — No- 
thing was  ssdd  on  that  point.  The  only  question  argued 
was,  whether  the  existing  students  should  have  the  benefit 
of  the  increased  funds,  or  the  number  of  students  should 
be  increased.  Lord  Cottenham, — In  that  case  it  was  pro-^ 
vided  that  the  students  should  feed  at  the  table  *^  in  the 
quality  of  seconders."  If  the  only  object  of  the  donor  was 
to  maintain  them,  what  could  be  the  meaning  of  referring 
to  the  quality  of  other  students  of  a  particular  class  ?  The 
income  might  be  much  larger  than  was  required  for  such 
an  object.]  The  only  object  was,  that  they  should  be,  if 
possible,  at  least  as  well  lodged  and  fed  as  the  students 
of  that  class.  The  donor  did  not  anticipate  the  change  of 
circumstances  that  might  take  place  in  time,  and  enable 
them  to  be  better  lodged  and  fed  than  the  others,  but  merely 
looked  to  things  as  they  then  existed.  [Lord  Cottenham. — 
Then  why  specify  the  mode  in  which  they  were  to  be  main- 
tained ?]     It  was  a  mere  matter  of  description :  it  meant 

(«)  4  Dunl.  Bell&  Murr.  1366. 
3k2 


denta  are  muatained."  In  anothe 
might  be  sufficient  to  mwntain  not  tl 
manner.  What  would  be  the  <^n« 
considered  that  the  deBcriptioa  ifiven 
the  trustees  as  to  the  mode  of  the  ap 
but  not  to  restrict  its  application 
increased.  Such  a  description  is  neo 
the  trustees  what  they  are  to  do,  and 
was  it  introduced  in  the  case  cited. 

Another  case  in  point  is  that  of  thi 
where  rents  were  mortified  for  the 
hospital  paupers.  The  rents  increased 
pauper  received  40/.  a.year ;  but  t 
interfere  and  direct  a  new  application 
ground  that  it  could  not  do  bo  withou 
tions  of  the  donor.  That  case  is  a  i 
the  argument  now  contended  for. 

The  Thetford  School  can  (w)  is  . 
present.  The  resolution  there  odop 
"  grounded  on  evident  and  apparent  i 
lands  had  decreased  in  value,  the  pre 
&c.,  and  poor  people,  should  lose  ; 
increase  in  value,  pari  ratione,  the 
Lord  Chancellor  Brougham,  in  The  . 
Braeentiose  [x)  thus  described  and  t 
that  case : — ■'  The  Thetford  caae  goe 
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cases  where  nothing  is  said  that  the  question  can  arise),         1B46. 
then  you  may  safely  assume  that  it  is  given  to  the  charity        j^^.^ 
out  and  out,  and  not  to  the  trustees,  if  it  is  not  exhausted     „     ^- 
by  the  gift  to  that  charity/'     And  his  lordship  then  pro- 
ceeds to  illustrate  in  detail  this  principle,  and  shows  that 
where  the  whole  income  of  the  charity  is  not  specifically 
given,  but  any  surplus  remains,  the  trustees  are  entitled 
to  the  surplus ;  but  that  where  the  whole  fund  is,  as  it  is 
here,  appropriated,  then  the  charity  itself  receives  the 
benefit  of  any  increase. 

It  is  not  true  that  the  college  was  bound  to  maintain 
these  bursars  at  all  events.  It  has  already  been  submitted, 
that  if  a  convulsion  of  nature  could  have  destroyed  the  lands^ 
the  obligation  of  the  college  would  have  been  at  an  end. 
The  same  proposition  would  be  equally  true  in  principle^ 
if  the  lands  became  inadequate  to  the  maintenance  of  the 
bursars,  for  the  clause  of  forfeiture  relates  only  to  the 
disobedience  to  the  claim  of  patronage,  and,  that  claim 
having  been  admitted,  the  bursars,  if  the  lands  proved 
inadequate  for  their  maintenance,  might  have  been  left  to 
subsist  on  what  those  lands  afforded  them.  As,  therefore, 
they  must  have  suffered  from  the  inadequacy  of  the  fund, 
they,  and  not  the  Principal  and  Professors,  are  entitled  to 
the  benefit  of  its  increase. 

T*hen  it  is  said,  that  here  the  college  gave  some  valuable 
consideration  for  the  transfer  of  this  property,  and  that 
that  makes  a  difference  in  the  construction  to  be  put  on 
the  grant.  That  argument  is  not  warranted  by  the  fact. 
The  college  merely  gave  up  something,  the  retention  of 
which  might  have  prevented  the  gift  from  being  made. 
It  was  not  a  valuable  consideration  for  the  gift ;  it  was  a 
voluntary  contribution  towards  an  object,  which  the  col- 
lege was  willing  to  promote.  No  argument,  therefore, 
can  be  founded  on  that  fact ;  and  the  other  arguments  for 
the  appellants  being  equally  inapplicable,  it  is  submitted 


The  Lord  Chancellor  (Lord  Cottet 
I  do,  from  the  opioioii  of  the  majoritj 
Court  of  Session,  by  whom  the  interlo 
were  pronounced,  it  is  satisfactory 
the  question  does  not  tura  upon  az 
to  Uie  law  of  Scotland^  but  upon 
be  put  upon  the  instrutuent  hy  irh. 
founded,  to  be  regulated  indeed  by 
former  decisions,  of  which  none  has  b 
decbioDS  in  Scotland  directly  applic 
case,  but  of  which  many  are  to  be  fou 
cases  in  England. 

It  is  important,  in  cases  of  this  d 
rules  of  construction  should,  as  far 
same  in  the  two  jurisdictioDS,  aiid  1 
present  instance,  any  difficulty  in 
established  rules,  witich  have  been 
upon  in  this  country,  to  the  decision  i 
sion.  In  so  doing,  no  priudple  vbicl 
or  acted  upon  in  Scotland  will  be  infri 
decision  affected. 

It  is  unnecessary  to  go  higher  than 
Eldon,  in  TTie  Attorney  General  v.  < 
tot  (y).  In  that  case  that  very  lear 
the  former  decisions  from  the  earliest 
from  them  rules  which  he  acted  up4 


CA8KS  IN  THE  H0U8B  OF  LORDS.  897 

sipply  the  income,  in  certain  specified  payments,  to  certain  1846. 
charities,  of  one  of  which  they  were  the  trustees.  And  j^ck 
he  said  that   intention  was  the  principle,  and  that  the  ^' 

several  rules  were  only  mdexes  of  the  intention ;  that  one 
of  those  rules  was,  that  if  the  donees  were  to  lose,  should 
the  fund  decrease  in  value,  they  ought  to  gain  if  it  in- 
creased ;  and  he  came  to  the  conclusion  that  the  fund  wa& 
given  to  the  corporate  body,  subject  to  the  charge  im- 
posed, and  not  as  mere  trustees. 

In  The  Attorney  General  v.  Cordwainers'  Company  (2), 
the  devise  was  to  a  corporation  for  the  purposes  of  the 
testator's  will,  and  he  gave  half  of  the  rents  to  his  brother 
for  life,  and  directed  that  the  devisees  out  of  the  remainder 
should  pay  certain  specified  charities  ;  and  he  gave  the 
whole  to  his  brother  in  fee,  if  the  corporation  should 
neglect  to  perform  his  will.  Sir  John  Leach^  Master  of 
the  Rolls,  thus  expressed  himself :  ^^  This  is  a  gift  upon 
condition,  and  not  merely  a  trust;  the  condition  pf  for- 
feiture proves  the  intention  to  give  a  benefit ;  the  imposi- 
tion of  a  penalty  for  non-performance  of  the  condition 
implies  a  benefit,  if  the  condition  be  performed." 

In  The  Attorney  General  v.  Smythies  (a),  the  corpora- 
tion consisted  of  one  warden  and  five  poor  brothers ;  and 
it  was  directed  that,  out  of  the  rents,  &2«.  yearly  should 
be  paid  to  each  poor  brother,  and  that  the  remainder 
should  be  applied  to  support  the  warden  and  poor  of  the 
hospital,  and  for  repairs.  Lord  Brougham  said  that  if  a 
fund  be  given  to  one  body,  subject  to  certain  payments  to 
other  parties,  the  latter  can  only  take  what  is  given  as  a 
charge,  and  the  surplus  must  go  to  the  donee  of  the  fund, 
unless  there  should  be  circumstances  clearly  indicating  a 
contrary  intention.  Many  other  cases  might  be  referred 
to,  confirmatory  of  these  rules. 

In  The  Attorney  General  v.  Fishmongers*  Company  (b), 

(j)  3  Myl.  &  K.  535.  (ft)  5  Myl.  &  Cr.  1 1. 

(a)  2  Ru8».  &  M.  717. 
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1846.        ^  ^^  occasion  to  consider  these  dedsions,  and  reoogDise 
^-^r^         the  doctrine  upon  which  they  were  groimded. 
y.  The  resalt  of  these  decisions  is,  first,  that,  generall 

BusssTT.  speaking,  in  searching  for  the  intention  of  the  donor, 
will  be  assumed  that  he  intended  to  csonfer  a  benefit  upc 
the  donee,  in  the  enjojrment  of  any  increase  of  the  fan 
should  such  gift  be  to  the  donee,  subject  to  certain  pa] 
ments  to  others;  Sndly,  if  the  gift  be  upon  conditic 
of  making  certain  payments,  subject  to  a  forfeiture  upc 
non-performance  of  the  condition  ;  or,  3rdly,  if  the  doiK 
might  be  a  loser  by  the  insufficiency  of  the  fund,  whi< 
indeed  is  consequential  upon  the  last.  In  the  present  ca 
all  these  rules  concur ;  independently  of  which  there  a 
provisions  and  expressions  strongly  confirmatory  of  tl 
intention  in  farour  of  the  collie.  It  is  not  a  gift,  but  \ 
agreement,  for  which  some  pecuniary  consideration  w 
given  by  the  Principal  and  Fellows  of  the  collq^e,  wi 
were  the  superiors  of  Sir  T.  Burnett's  lands,  and  wl 
released  to  their  vassal,  the  donor,  certain  feu  duties  th( 
due.  The  deed  expresses  the  motives  for  the  gift,  wbic 
are — Ist,  the  promotion  of  learning  generally;  2d< 
giving  instructions  to  those  who  could  not  afford  to  pui 
chase  it ;  and,  3rJ,  the  donor's  respect  and  affection  U 
the  college.  It  then  provides  that  the  three  bursars  < 
philosophy  are  to  be  maintained  and  educated  accordin 
td  the  manner,  measure,  and  quality,  and  as  the  rest  < 
the  bursars  of  philosophy,  presently  in  the  college  alread 
founded,  are  educated  and  entertained;  and  it  provick 
for  the  presentation  to  three  bursarships  by  the  donor  an 
his  family,  upon  pain  of  forfeiture  of  the  gift  by  the  coUegi 
if  they  shall  not  give  effect  to  it.  The  donor  then,  for  th 
consideration  and  upon  the  conditions  before  expresse( 
resigns  to  his  superiors,  the  Principal  and  Fellows  of  tli 
college,  the  lands  in  question,  and  warrants  the  san 
against  his  own  acts,  and  the  Principal  and  Fellows  accef 
it  according  to  the  conditions  and  provisions  before  re 
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hearsed,  and  discharge  the  feu  duties  from  a  certain  day ;         l^^* 
and  it  is  stipulated  that  the  donor  shall  retain  the  last        Jack 
charter,  and  the  confirmation  of  it  by  the  college,  not  for     u,j,^^*j„ 
the  purpose  of  receiving  any  title  or  interest  in  case  the 
Principal  and  Fellows  shall  not  fail  in  the  performance  of 
the  conditions  of  that  modification,  but  only  in  case  they 
should  invert  that  modification,  and  not  observe  the  con- 
ditions above  rehearsed,  then  that  the  donor  might  the 
more  easily  re-enter  the  property. 

It  is  true  that,  before  the  granting  part  of  the  deed,  it  is 
said: — "To  the  efifect  the  said  three  bursars  may  be 
honestly  maintained  at  the  said  college,  and  for  defraying 
the  charges  and  expenses  of  their  entertainment,"  the 
donor  bound  himself  and  his  heirs  to  sell  and  dispose,  and 
did  thereby  sell  and  dispose,  for  the  entertainment  and 
maintenance  of  the  three  bursars  above  written,  the  lands 
in  question  ;  terms  which,  standing  alone,  might  seem  to 
devote  the  whole  to  the  maintenance  of  the  three  bursars ; 
but  it  proceeds : — *^  to  remain  with  them  for  the  aliment 
and  entertainment  of  the  said  three  ^bursars,  and  accord- 
ing to  the  provisions  and  conditions  above  expressed," 
which  refers  to  the  recital  of  the  agreement,  providing 
that  those  three  bursars  shall  be  brought  up,  educated, 
and  maintained,  according  to  the  manner,  measure,  and 
quality,  and  at  the  risk  of  the  bursars  presently  in  the 
college."  This  reference  to  the  manner,  measure,  and 
quality  of  the  education  and  maintenance  of  the  bursars, 
already  existing,  fixes  and  limits  the  measure  of  expendi^ 
ture  to  be  bestowed  upon  the  three  newly  endowed,  as 
effectually  as  if  specified  sums  had  been  directed  to  be  so 
applied  for  that  purpose;  but  this  does  not  appear  to 
have  been  sufficiently  attended  to  in  the  former  stage  of 
this  cause,  which  may  account  for  The  Perth  case  (c) 
having  been  referred  to,  as  not  only  applicable  to,  but  as 

(c)  BcireFol.  Caa.  173. 


and  after  eDomenting  the  reserved  r 
proceeded  in  this  way : — "  whicli  yes 
founder  willed,  reqiured,sod  desired  i 
and  bestowed  for  and  towards  the  an 
tenance  in  the  aud  hospital  of  the  sai 
In  Uiifl  there  is  no  limit,  hy  refereno 
the  extent  to  which  the  poor  personi 
with  the  rents,  but  all  the  rents  then 
applied  fur  their  beue&t.  That  case 
stance  which  leads  to  a  proper  concli 
case,  which  is  a  gift  to  one  charitabl 
to  a  condition  for  payment  of  certali 
fit  of  others,  whether  the  income  fall 
such  sums,  and  with  a  proviso  of  forfi 
formance  of  the  conditioo,  embracii 
itself  all  the  grounds  upon  which  it  t 
cases  before  referred  to,  or  decided,  it 
donees  are  entitled  to  the  increaae  oJ 
opposed  by  any  case  is  Scotland.  Tl 
the  priodple  to  be  applied,  must  bi 
countries,  namely,  to  discorer  and  ae 
of  the  dimor,  and  it  would  have  be« 
ferent  rules  had  been  adopted  in  th< 
for  the  porpose  of  carrying  this  p 
Fortunately  that  is  not  the  caae,  and 
to  us,  and  it  is  most  desirable  to  appl 
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unnecesfiary  to  advert  to  the  usage  which  has  prevailed,  Y846. 
amounting  to  a  contemporaneous  exposition  of  the  mean-  j^^,^ 
ing  and  intention  of  the  parties ;  and  I  shall  only  say  that  V' 

nothing  advanced  in  argument  in  this  case  has  induced 
me  to  hesitate  as  to  the  importance  and  correctness  of  the 
rule  to  which  I  alluded  upon  this  point  in  the  case  of 
the  Attorney  General  v.  Fishmongers*  Company  {d).  I 
therefore  move  your  Lordships  to  reverse  the  interlocutor 
appealed  from,  and  in  lieu  thereof  to  assoilzie  the  appeU 
lants  from  all  the  conclusions  of  the  libel,  with  the  costs 
of  the  suit,  but  of  course  without  any  costs  of  the  appeal. 

Lord  Campbell. — My  Lords,  I  entirely  concur  in  the 
view  taken  of  this  subject  by  my  noble  and  learned 
friend.  It  seems  to  me  that  the  donor  here  has  most 
anxiously  provided  that  these  three  bursars  should  in  all 
time  to  come  be  upon  the  same  footing  as  the  rest — that 
there  should  be  no  difference  made.  According  to  the 
donor's  notion,  the  privations  to  which  they  might  still 
be  subject  might  be  thought  calculated  to  stimulate  their 
industry,  and  might  bring  them  under  a  discipline  which, 
according  to  his  notion,  might  fit  them  for  acting  a  useful 
part  in  life.  Then  it  being  quite  clear  that  you  would 
violate  the  intention  of  the  donor  if  you  were  to  put  these 
bursars  on  a  better  footing  than  the  other  bursars  of  the 
college,  I  think  that  the  construction  which  would  give 
the  whole  of  the  increased  rents  and  profits  to  these  three 
bursars,  could  not  possibly  be  the  right  construction  to 
be  put  upon  this  instrument.  Looking  to  the  whole 
transaction,  it  seems  to  me  that  it  was  a  kind  of  bargain 
between  the  donor  and  the  college  for  better  and  for 
worse.  The  college  undertook  that  if  the  rents  and 
profits  should  fall  off,  still  those  three  bursars  should 
remain  on  the  footing  of  the  other  bursars  of  the  college  : 

(d)  5  Myl.  &  Cr.  II  ;  see  p.  83. 


to  the  present,  and  lam  Hure  that  3 
lege  Cote  (/)  had  as  little.  There 
there  were  words  expressly  used,  an 
juBt  the  very  rererse  of  these,  indie 
who  were  established  should  have  th 
be  they  great  or  be  they  small. 

Interlocutor  reversed. — Appellant 
of  suit  below,  but  not  with  costs  of 


(e)  BeU's  Fol.  CaM>,  173. 
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Michael  Cairns  and  others  *    Appellants^  |g^g^ 

June  18,25, 

The  Rev.  James  Rain E  -  -    Respondent.  26; 

August  28. 

To  a  bill  by  the  rector  for  an  account  of  tithes  against  the  owner  7^^;^. 
and  occupiers  of  land  in  the  parish,  they  set  up  a  modus  of  Modus. 
13/.  6#.  8rf.,  payable   half-yearly;   and  they  showed  receipts  ^**''*- 
for  that  payment  under  various  descriptions,  as  **  rent  for  the 
rectory,"  and  **  prescribed  rent  due  to  the  rector,"  from  the 
year  1637,  with  some  interruptions;    and  also  receipts  for  a 
payment  of  8#.  9|</.,  which  was  supposed  to  be  a  payment 
in  respect  of  tenths  due  from  the  rector  to  the  Crown. 

HuLD,  by  the  Lords,  affirming  a  decree  for  an  account,  that  the 
case  made  by  the  appellants  would  not  warrant  the  Court  to 
direct  an  issue  to  try  the  existence  of  the  alleged  modus,  the 
evidence  against  it  being  free  from  doubt. 

A  landowner  cannot,  like  a  rector,  insist  on  an  issue  as  a  right ; 
but  in  doubtful  cases  it  is  granted. 


The  respondent,  rector  of  the  parish  of  Meldon,  in  the 
county  of  Northumberland,  to  which  he  was  inducted  in 
1822,  filed  his  bill  for  an  account  of  tithes  against  the 
appellants,  who  are  in  possession  of  the  whole  of  the 
lands  in  the  parish,  Mr.  Cookson,  one  of  them,  being  the 
owner,  by  purchase,  in  1832,  from  the  commissioners  of 
Greenwich  Hospital.  The  manor  and  lands  of  Meldon 
formed  part  of  the  estates  forfeited  by  the  Earl  of  Der^ 
wentwater,  in  1713>  ^nd  were  afterwards  granted  by  the 
Crown  to  the  hospital.  No  tithes  were  rendered  in  kind 
to  the  rector  in  1822,  or  to  bis  predecessors  for  at  least 
200  years  j  but  there  were  two  money  payments,  one,  the 
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1846.  gun^  Qf  13/.  fo.  8rf.  a-year,  payable  by  half-yearly  paj 
Cairns  ments,  and  called  in  the  receipts,  '^rent  of  the  rectory, 
and  othcM  «  prescribed  rent  due  to  the  rector  of  Meldon ;"  tl 
Rainb.  other,  a  sum  of  Ss.9\d.j  payable  yearly,  at  Chrislmasj  an 
in  the  receipts  called  *^  for  the  tenths  of  Meldon^  due  1 
the  rector  of  Meldon,**  The  rector,  soon  after  his  indat 
tion,  entered  into  a  correspondence  with  the  commissione 
of  Greenwich  Hospital,  the  result  of  which  was,  that  th( 
agreed  not  to  insist  upon  the  said  money  payments,  pn 
▼ided  the  rector  would  engage  not  to  make  a  retrospecdi 
claim  for  the  ralue  of  tithes.  From  that  time  until  1832,  tl 
respondent  received  tithes  from  the  tenants  of  the  land 
In  1832,  Mr.  Cookson  purchased  the  manor  and  lane 
from  the  commissioners  of  the  hospital  (who  were  en 
powered  by  act  of  Parliament  to  sell),  and  resisted  tl 
rector's  claim  for  tithes,  but  tendered  to  him  the  tii 
money  payments,  whereupon  he  filed  the  bill,  chargin| 
among  other  things,  that  the  appellant,  Cookson,  pui 
chased  the  lands  with  a  knowledge  that  they  were  liabl 
to  tithes,  and  that  he  was  bound  by  the  hospital's  sai 
agreement,  even  if  the  said  money  payment  had  been 
valid  modus. 

The  appellants,  in  their  answers,  relied  on  the  mone 
payment  of  1 3/.  Qs,  8d,  as  a  valid  modus. 

The  Vice-Chancellor  decreed  for  an  account  of  th 
tithes.  The  pleadings  and  the  material  parts  of  tb 
voluminous  evidence  in  the  cause  are  fully  stated  in  hi 
honour's  judgment :  4  Hare,  328. 

Sir  Thomas  Wilde  and  Mr.  Tinney  for  the  appellanU 
A  fixed  sum  of  13/.  6^.  Sd.  yearly,  had  been  satisfactoril; 
proved  to  have  been  paid  to  the  successive  rectors  by  th' 
owners  for  the  time  being  of  the  lands  for  above  200  year 
prior  to  the  filing  of  the  bill,  and  the  same  appears  to  bar 
been  accepted  by  the  rectors  for  the  time  being  in  lieu  eik 
full  satisfaction  of  the  tithes,  great  and  small.     There  wa 
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no  evidence  that  the  payment  of  the  fixed  sum  iii  lieu         JH46. 
of  tithes  originated  io  an  agreement,  alleged  on  behalf  of       Cairns 
the  respondent  to  have  been  made  in  the  year  1639;  on     *"^  otliem 
the  contrary,  the  first  receipt  for  it  is  dated  two  years       Rmnb. 
prior  to  that  date,  and  no  evidence  was  given  of  the  origin 
of  the  supposed  fixed  sum  or  prescribed  rent  within  the 
time  of  legal  memory,  the  payment  of  which  was  wholly  un- 
connected with,  and  distinct  from  the  payment  of  the  tenths 
of  MeldoHf  separate  receipts  being  given  for  them,  and 
the  latter  being  treated,  in  one  receipt,  as  of  doubtful 
obligation,  whilst  the  payment  of  the  fixed  sum  or  pre- 
scribed rent  was  always  considered  and  expressed  to  be 
certain  and  compulsory. 

The  ancient  surveys,  valuations,  and  other  documents 
produced  on  the  part  of  the  respondent,  are  not  conclusive 
against  the  modusy  or  of  sufficient  weight  or  authority 
to  negative  the  existence  of  the  fixed  sum  or  prescribed  rent 
as  an  immemorial  payment.  The  fluctuations  in  value  of  the 
rectory,  as  appearing  by  the  ancient  surveys,  may  be  ac» 
counted  for  by  the  frequent  incursion  of  the  Scots,  and  the 
ravages  and  disturbances  from  time  to  time  in  the  bor- 
der counties,  by  which  the  lands  in  Meldon  were  some- 
times laid  waste. 

There  was  no  evidence  of  the  perception  of  tithes  in  kind 
by  the  rectors,  or  of  any  temporary  composition  in  lieu  of 
tithes,  excepting  during  the  interval  between  1822  and 
1832.  Such  payment  to  the  respondent  cannot  be  held  to 
have  charged  the  lands  with  the  payment  of  tithes  d£  novo, 
or  to  have  affected  the  validity  of  the  modus  previously 
existing.  The  appellants  were  not  bound  by  the  acts  of 
the  commissioners  of  Greenwich  Hospital  in  waiving  the 
further  payment  of  the  prescribed  rent  to  the  respondent, 
or  otherwise  estopped  from  insisting  upon  the  same  as  a 
modus.  If  there  was  any  doubt  of  the  validity  of  the 
modus,  an  action  or  issue  ought  to  have  been  directed. 

A  great  part  of  the  documentary  evidence  which  was 
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1^^        received  de  bene  esse,  r/ns  not  admissible  at  all,  and  do 
CuMia       effect  ought  to  b*ve  been  girea  to  it. 
andMbcf* 
«. 
Baimb.  Mr.  Bethell  and  Mr.  Purvis  for  the  respondent.    The 

decree  made  by  the  Vice-Chancellor  for  an  account  and 
payment  of  tithea  was  properly  made,  without  an  issoe 
being  directed  to  try  the  validity  of  the  modut  insisted 
npon  by  the  appellants.  The  ancient  surreys,  taxations, 
and  accounts  produced  by  the  respondent  prcrved  that  no 
such  payment  as  the  alleged  modus  could  have  been  pay- 
able for  the  tithes  of  Meidottf  at  periods  subsequeDt  to  the 
time  of  legal  memory.  They  were  made  by  competent 
judges,  under  the  sanction  of  an  oath,  and  sho7  that  the 
church  of  Meldon  was  of  very  variable  value  at  tiiost 
periods,  and  sometimes  of  no  value,  and  never  of  the  Taloe 
of  the  alleged  modus.  The  appellants*  proof  of  the  il- 
leged  modus  of  13/.  6>.  8rf.  was  based  wholly  upon  the 
receipts  given  for  that  sum,  in  the  hands  of  the  commis- 
sioners of  Greenwich  Hospital,  whereas  such  receipts 
affirmatively  import  the  receipt  of  rent  for  the  redary  d 
MeUlott,  and  not  the  receipt  of  a  sum  paid  in  lieu  of 
tithes  of  lands  in  the  parish  of  Meldon.  The  payment  d 
the  tenths  of  the  rectory  to  the  rector,  by  the  owners  of 
the  manor  and  estate  of  Meldon,  and  the  payment  by  Um 
of  oUicr  charges  and  cxpences  to  which  the  rector  was 
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and   made,   had    their    origin   at   a    period    subsequent         1846. 
to   the   making   of  the    survey.     The   payment   for   the       Cairns 
tenths  could  not  be  separated  from  the  payment  of  the     *^"**  others 
rent,  and  the  modus  insisted  upon  by  the  appellants  was  a       Raine. 
part  only  of  the  recompense   which  was   due  from  the 
owners  of  the  estate  of  Meldon  to  the  rector,  under  the 
contracts  between  them ;  and  the  modus  is  in  that  respect 
defectively  laid,  and  is  not  supported  by,  or  consistent 
with,  the  evidence  in  the  cause. 

The  appellants  are  bound  by  the  relinquishment  of  the 
alleged  modus  by  the  commissioners  of  GreenivicU  Hos- 
pital, under  whom  they  claim,  the  same  having  been 
relinquished,  after  full  investigation,  and  also  upon  good 
consideration,  as  between  the  respondent  and  the  com* 
niissioners— the  appellants.  Cairns  and  fFardley  having 
taken  their  lands  from  the  commissioners,  as  subject  to 
the  payment  of  tithes ;  and  the  appellant,  Coofcsotiy  having 
purchased  the  estate,  with  notice  of  the  relinquishment  of 
the  moduSy  and  upon  the  assumption  that  the  estate  was 
subject  to  tithes. 

Lord  Campbell. — This  being  a  bill  by  the  rector  of  the 
parish  of  Meldon  for  an  account  of  tithes,  to  which  a 
modus  was  pleaded,  I  conceive  the  question  for  your 
Lordships  to  determine  is,  whether  the  Vice  Chancellor^ 
Sir  James  JFigramy  was  justified  in  decreeing  an  account 
without  first  directing  an  issue  to  try  the  existence  of  the 
modus. 

It  is  well  settled  that  the  landowner  cannot,  like  the 
rector,  insist  as  a  matter  of  right  upon  an  issue.  Still  if 
the  question  is  at  all  doubtful,  he  is  entitled  to  an  issue. 
But  if  there  be  undisputed  facts  in  the  case  inconsistent 
with  the  alleged  modus^  and  if  a  verdict  in  favour  of  the 
modus  must  be  set  aside,  there  could  be  no  use  in  grant- 
ing an  issue,  and  the  Court  without  an  issue  ought  to 
decide  against  the  modusj  and  to  decree  an  account. 

VOL.  XII.  3    L 
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1946.  Here  we   have  what  may  be   considered  prima  faa 

C^Tiisis       evidence  of  the  modiu  pleaded ;  for  there  is  no  endenc 

tutd  others     of  tithes  having  been  taken  within  the  parish  in  kind,  c 

Rai':«b.       of  ^'^y  varying  composition  for  tithes ;  and  from  the  yea 

1537  till  the  year   1823,  the  whole  of  the  land  in  U 

parish  belonging  to  one  proprietor,  there  has  been  a  pa] 

nient  by  him  to  the  rector,  by  half-yearly  payments,  < 

the  yearly  sum  of  13/.  65.  Hd.    In  the  earliest  receipt  this 

called  **  the  rent  of  the  rectory  of  Meldon^**  and  afterwan 

*•  the  prescribed  rent ;"  but  the  name  given  to  it  is  by  1 

means  conclusive  to  show  that  it  is  not,  strictly  speakin 

a  modus.    The  landowner  likewise  very  properly  rdi 

upon  the  Parliamentiry  survey,  stating  that  the  parsontj 

of  Meldon  is  worth  13/.  6«.  &/. 

If  this  case  had  been  met  by  the  rector  merely  with  conffi 
ting  testimony,  or  doubtful  facts,  or  evidence  rendering  tl 
existence  of  the  modus  highly  improbable,  an  issue  oogi 
to  have  been  directed  ;  but  I  am  of  opinion  that  by  doci 
mcnts,  the  genuineness  of  which  cannot  be  disputed,  tl 
position  is  clearly  established  that  there  could  not  by  po 
sibility  have  been  in  this  parish,  from  the  commenceme 
of  legal  memory,  a  payment  by  the  landowner  to  tl 
rector  of  VM.  6*.  8f/.  a-year  for  tithes,  and,  on  the  contrar 
that  this  payment  must  have  originated  in  comparative 
recent  times,  under  an  agreement  that  the  laudowD 
should  pay  a  rent  of  13/.  6.^.  8rf.,  clear  of  all  outgoings, 
the  rector  for  the  profits  of  the  rectory. 

Among  the  documents  which  seem  to  me  inevitably 
lead  to  this  conclusion,  are  theNorwich  taxation,  in  the  ye 
1253;  the  taxation  of  Pope  iVic^o/a*  thirty-eight  yea 
afterwards;  the  Inquisition  in  the  year  1311  ;  the  Retu 
in  1316;  the  Nova  Taxation  and  the  Inquisition  pi 
mortem^  5  Henri/  IV.  These  documents,  showing  t 
value  of  the  land  and  of  the  living  at  different  times,  pro 
that  the  sum  of  13/.  6*.  8d.  was  much  more  than  t 
value  of  the  tithe,  and  was  much  more  than  what  t 
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rector  received.  Mere  ranknesa  would  not  be  a  sufficient 
ground  of  objection  to  the  modusy  but  these  documents 
prove  that  the  alleged  payment  was  not  made. 

Then  the  additional  payment  of  Ss.  9^e(.  by  the  land* 
owner  to  the  rector,  is  wholly  inconsistent  with  the  moduM 
of  13/«  &.  Sd,y  but  is  very  strong  evidence  of  the  agree- 
ment between  the  landowner  and  the  rector  for  a  lease  of 
the  rectory  at  the  latter  sum,  clear  of  all  outgoings.  In  the 
Valor  Ecclesiasticusy  the  living  is  put  at  AL  Js.  8d.,  the 
tenth  of  which,  due  to  the  pope,  and  afterwards  to  the 
king,  is  8s.  9|d.  This  was  properly  a  payment  to  be 
made  to  the  rector,  but  which,  under  the  supposed  agree- 
ment, would  be  made  to  the  landowner ;  and  it  appears 
to  have  been  made  by  him  to  the  Crown  till  the 
act,  on  the  foundation  of  Queen  Anne's  bounty,  ex- 
empting small  livings  from  payment  of  tenths,  which 
was  passed  for  the  relief  of  incumbents.  Thence- 
forward the  rector  of  Meldon  would  be  entitled  to  the 
benefit  of  this  sum,  and  it  was  paid  by  the  landowner  to 
him  instead  of  being  paid  to  the  Crown.  No  ingenuity 
can  explain  this  payment  of  8s.  9id.  (which  was  undoubt- 
edly the  tenth  of  the  estimated  value  of  the  living)  by 
the  landowner  to  the  rector,  except  upon  the  supposition 
that,  under  an  agreement  for  a  lease  of  the  profits  of  the 
rectory,  the  landowner  had  agreed  to  pay  this  sum  among 
other  outgoings.  So  the  washing  of  the  surplice^  and 
other  items  in  some  of  the  accounts  for  things  that  would 
fall  upon  the  church  rate,  are  to  be  explained  in  the  same 
manner. 

I  attach  no  weight  to  the  arrangement  for  payment  of 
tithe  in  kind  by  Greenwich  Hospital,  the  former  proprie- 
tors of  the  land,  for  this  proceeded,  in  fact,  on  a  repre- 
sentation by  the  rector,  which  was  in  several  particulars 
inaccurate,  and,  at  any  rate,  if  there  was  a  valid  modus, 
this  arrangement  could  not  deprive  the  appellant,  CooksoHj 
now  the  owner  of  the  land,  of  the  tight  to  insist  upon  it. 

3x,2 


1846. 

Cairns 

and  others 

9. 
R41VI. 
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Rains. 


But  had  the  payment  of  the  13/.  6s.  8d,  gone  on  withou 
interruption  clown  to  the  filing  of  the  bill,  I  am  of  opinio 
that,  upon  the  evidence,  it  muet  necessarily  be  considered 
conventional  payment,  and  not  a  modus  deeimandi. 

Some  objections  were  made  to  the  decree  in  as  far  a 
concerned  Easter  offerings,  and  the  tithe  of  a  mill,  eve 
supposing  the  modits  to  be  disapproved  ;  but  these  wei 
sufficiently  answered  pending  the  argument. 

For  these  reasons^  I  move  your  Lordships  that  th 
decree  appealed  from  be  affirmed,  with  costs. 


The  Lord  Chancellor  (Lord  Cotienham). — If  the  eri 
dence  in  this  case  had  shown  the  immemorial  payment  of 
certain  sum,  and  the  non-reception  of  tithes  from  time  in 
memorial,  I  think  the  principle,  as  well  as  the  modem  an 
thorities,  would  have  made  it  the  duty  of  this  House  t 
send  this  question  for  trial  before  a  jury,  but  the  pressar 
upon  the  part  of  the  appellants  is  for  an  issue.  The  fin 
question  to  be  asked  is,  what  issue  is  it  that  the  appellaDi 
ask  the  House  to  direct  ?  If  your  Lordships  look  to  th 
pleadings,  you  find  that  the  only  issue  tendered  is  as  to  th 
modus  of  13/.  6s.  8i/. ;  but  the  evidence  shows  that,  what 
ever  may  have  been  the  history  of  this  transaction,  ther 
could  not  have  been  a  contract,  at  the  time  when  suci 
contracts  were  available,  between  the  titheowner  and  th 
tithepayer,  because  it  appears  that,  independently  of  tha 
sum  of  13/.  i\s.  8d,y  there  was  an  annual  payment  o 
86'.  9^d.  made  for  the  benefit  of  the  incumbent ;  that  is  t 
say,  a  tenth  payable  to  the  Crown,  when  the  Crowi 
received  the  tenths ;  and  after  the  Crown  ceased  t 
receive  the  tenths,  it  was  bestowed  upon  the  ecclesiastics 
authorities,  and  made  payable  to  the  ecclesiastibal  autho 
rities. 

If  there  be  any  discharge  at  all,  it  is  not  the  13/.  65.  Sri 
which  constitutes  the  consideration  for  the  discharge*  ba 
it  is  the  13/.  6s,  8(/.,  and  also  that  other  payment  of  8s.9id 
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How  that  payment  arose,  or  to  what  it  is  to  be  referred,  is  1846. 
totally  unexplained  by  the  proceedings  in  the  cause.  The  Cairns 
attempt  made  at  the  bar  to  explain  it  entirely  fails,  be-  and  others 
cause  it  is  a  total  failure  to  say  that  this  must  be  attri-  Rmne. 
buted  to  the  bounty  of  the  owner  of  the  land.  That  is  not 
a  usual  motive  to  which  we  can  apply  an  immemorial  pay- 
ment of  a  certain  sum,  whoever  might  be  entitled  to  re- 
ceive it,  instead  of  being  paid  by  the  incumbent  for  the 
time  being.  Therefore,  whatever  my  opinion  may  be— • 
and  certainly  I  wish  not  to  say  anything  that  may  encou- 
rage future  litigation  in  this  case — whatever  my  opinion 
may  be  upon  the  facts,  if  they  were  applicable  to  an 
issue  accurately  tendered,  it  is  clear  that,  as  applied  to 
the  issue  tendered  in  this  case,  the  negative  is  esta- 
blished of  an  immemorial  discharge  upon  payment  of  this 
13/.  6s,  8d.  1  by  no  means  mean  to  say,  that  framing  the 
issue  in  the  cause  in  another  way,  and  setting  up  a  dif- 
ferent defence,  would  be  attended  with  a  very  different 
result.  It  is  certainly  very  much  more  like  what  my 
noble  and  learned  friend  has  alluded  to,  and  what  was 
contended  for  at  the  bar,  an  agreement  for  a  lease  of  the 
rectory,  and  that  would  undoubtedly  have  explained  the 
two*  payments,  whereas  the  payment  in  lieu  of  the  tithes 
leaves  the  85. 9^(/.  totally  unexplained. 

For  these  reasons,  I  entirely  concur  in  the  view  that  my 
noble  and  learned  friend  has  taken  as  to  the  conclusion  to 
which  we  ought  to  come,  namely,  that  this  appeal  should 
be  dismissed,  with  costs. 

Decree  affirmed,  with  costs. 


H 
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ACCOUNT.  See  Attorney  and  Solicitor,  Practice, 
Trust. 
When  a  defendant,  who  is  himself  a  solicitor,  by  a  mistake  in 
practice,  allows  an  account  to  be  taken  against  him  without 
objection,  he  is  not  entitled  to  have  the  accounts  re-opened. 
—  Wallace  v.  Pat  ton,  491. 

AGREEMENT.     See  Marriage  1. 

Semble,  that  a  letter  written  and  signed  by  a  father,  after 
the  marriage  of  his  daughter,  admitting  the  terms  of  certain 
written  proposals  which  had  not  been  signed,  was  a  re- 
cognation  of  them  as  his  agreement,  sufficiently  signed  by 
him  under  the  Statute  of  Frauds. — Hammersley  v.  De  Biel, 
46. 

ANNUITY. 

A  will  contained  these  words  : — "  My  will  is,  that  whatever 
I  die  possessed  of,  or  in  any  way  entitled  to,  together  with 
whatever  property  my  wife  may  be  any  way  entitled  to, 
shall  produce  to  my  wife  an  annuity  of  100/.  per  annum,  to 
each  of  my  daughters  100/.  per  annum  for  themselves  and 
their  children,  and  to  my  wife's  mother  an  addition  to  any 
property  she  may  possess,  so  as  to  make  up  to  her,  during 
her  life,  an  annuity  of  1 00/.  per  annum ;  said  annuities, 
after  the  decease  of  my  wife  and  her  mother,  to  be  equally 
divided  among  my  three  children,  William,  Mary,  and  Julia 
Lousia.  All  the  rest  and  residue  of  my  property  and 
possessions  I  give  and  bequeath  to  my  son  William.'*  At 
the  time  of  the  testator's  death  his  daughters  had  no  chil- 
dren. Held  that  the  annuities  thus  created  were  perpetual 
annuities.  The  testator's  daughter,  M.,  died,  and  after  her 
death  he  made  a  codicil  to  his  will,  dividing  her  annuity 
between  his  two  surviving  children,  but  in  other  respects 
confirming  the  will.      His  wife's  mother  having  died,  he 
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made  a  second  codicil  in  these  words  : — "  And  in  case  my 
son  William  shall  die  without  leaving  issue  male  lawfuDy 
begotten,  my  will  is,  that,  after  the  decease  of  my  wife  and 
my  daughter  J.  L.,  my  remaining  property  shall  then  be 
equally  divided  between  two  relations  named  in  the  codicil, 
and  their  children.  Held,  that  these  codicils  did  not  alter 
the  nature  of  the  annuities  given  by  the  will  to  Julia  Louisa. 
— Siokes  V.  Heron,  161. 

APPROPRIATION  and  DISAPPROPRIATION.   See  Rectory. 

ASSIGNEES  OF  BANKRUPT.     See  Pleading. 

ASSIGNMENT.     See  Pleading. 

1.  A  testator  in  Scotland  gave  all  his  property  to  trustees— 
first,  to  pay  his  debts  ;  secondly,  to  pay  Mrs.  R,  a  married 
woman,  so  much  of  the  annual  proceeds  as  they  might 
deem  necessary  for  support  of  her  and  famUy  during  her  life, 
declaring  the  same  to  be  alimentary  and  ezdosive  of  her 
husband,  nor  attachable,  nor  assignable,  nor  subject  to  any 
deeds  or  debts  of  her  or  her  husband.  The  acting  trustee, 
with  consent  of  Mrs.  R.,  assigned  to  her  alimentary  creditor 
the  rents  of  the  trust  property — first,  to  pay  debts  affecting 
it ;  secondly,  to  pay  part  of  the  rents  to  Mrs.  R.  for  aliment ; 
thirdly,  to  apply  the  residue  in  payment  of  the  debts  due  to 
the  assignee.  Held  that  the  assignment  was  void  on  three 
grounds,  viz. ;  1st.  It  was  not  competent  to  the  trustee  to 
substitute  another  person  for  himself  in  the  trust — which  was 
the  effect  of  the  assignment.  2d.  The  rule  of  law  in 
Scotland  requiring  the  concurrence  of  the  husband  in  his 
wife's  deed,  could  not  be  dispensed  with  by  his  absence  abroad 
at  the  time,  for  a  temporary  purpose  only.  Sd.  llie  assign- 
ment was  void,  as  it  violated  the  express  prohibition  against 
alienation ;  and  in  this  respect  the  law  in  Scotland  is  the 
same  as  in  England, — Rennie  v.  Ritchie,  *204. 

2.  Under  the  9  Geo.  II.,  c.  5  (Irish  Statute),  payment,  by  the 
conusor  of  a  judgment,  to  the  conusee,  without  notice  of  the 
assignment  of  the  judgment,  is  payment  to  the  assignee 
thereof,  llie  registration  of  the  assignment  under  that 
statute  does  not  operate  as  notice  to  the  conusor,  llie 
situation  of  a  conusor  under  this  statute  resembles  that  of  a 
mortgagor,  under  the  (English  Statute)  32  Hen.  VI 11.,  c. 
IH.— Boyle  V,  Ferralf,  740. 

ATTORNEY  and  SOLICITOR.     See  Account. 

An  attorney  or  law  agent  is  only  responsible  in  damages  to  Lis 


INDEX.  845 

client  for  gross  ignorance  or  gross  negligence  in  the  per- 
formance of  his  professional  services.  A  declaration,  or  ii 
summons  against  an  attorney  or  a  law  agent,  to  recover 
damages  for  loss  occassioned  by  his  mis-management  of  a 
cause,  must  charge  gross  ignorance  or  gross  negligence,  or 
must,  at  least,  contain  allegations  of  fact,  from  which  the 
inference  is  inevitable  that  the  defendant  has  been  guilty  of 
one  or  the  other.  The  law  as  to  both  these  matters  is  the 
same  in  England  and  in  Scotland. — Purvis  v.  Landeli,  91. 

BANKER.     See  Bond. 

BANKRUPT.     See  Pleading. 

BISHOP,  RETURNS  BY.     See  Evidence. 

BOND. 
A  surety  is  not  of  necessity  entitled  to  receive  without  inquiry 
from  the  party  to  whom  he  is  about  to  bind  himself,  a 
full  disclosure  of  all  the  circumstances  of  the  dealings 
between  the  principal  and  that  party.  If  he  requires  to 
know  any  particular  matter,  of  which  the  party  about  to 
receive  the  security  is  informed,  he  must  make  it  the  subject 
of  a  distinct  inquiry.  An  obligation  to  a  banker  by  a  third 
party  to  be  responsible  for  a  cash  credit  to  be  given  to  one 
of  the  banker's  customers,  is  not  avoided  by  the  fact,  that, 
immediately  after  the  execution  of  the  obligation,  the  cash 
credit  is  employed  to  pay  off  an  old  debt  to  the  banker. — 
Hamilton  v.  Watton,  109. 

BOUNDARIES. 

By  lease  made  in  1719  the  lessor  demised,  for  three  lives, 
renewable  for  ever,  all  that  part  of  the  town  land  of  B.  con- 
taining 509  acres  arable,  meadow,  and  pasture,  bounded  on 
the  south  by  D.,  on  the  north  and  east  witli  L.  N.,  and  on 
the  west  with  T.'s  and  W.'s  land,  with  all  rights  thereto 
belonging,  excepting  and  reserving  all  mines,  quarries  of 
stone  and  coal,  and  all  royalties,  and  all  timber  above  and 
under  ground,  lliere  were  several  renewals  of  the  lease  in 
the  same  terms  as  to  the  contents  and  boundaries  of  the 
demised  premises.  Held  by  the  Lords,  affirming  judgments 
of  the  Courts  in  Ireland,  that  400  acres  of  B.,  bog  and  land 
reclaimed  from  bog,  which  were  situated  within  the  ambit  of 
the  specified  boundaries,  passes  under  the  lease  and  renewals 
thereof,  in  addition  to  the  509  acres  arable,  meadow,  and 
pasture. — Ja^k,  lessee  of  Dawson,  v.  M'Intyre,  151. 

COLONY.    See  Legacy  Duty. 
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CONDITION.    See  Dbko  of  Girr. 

CONSENT.     See  Principal  and  Aosnt. 

CONTRACT.     See  Agkeemnet  1. — Markiacs. 

CONUSOR  AND  CONUSEE.    See  Assignm ent. 

CONVEYANCE.    See  Corporation. 

A  Toltiiitary  confeyanee  of  real  estates  to  a  charitj^  is  not 
defeated  by  a  sobseqaent  confeyance  of  them  for  falaaUe 
oonsidention.— Afciyor  of  NewceuUe  ▼.  The  Atier mef  Geaerml, 
402. 

CORPORATION.    5«  Trust. 

I'.  The  Act  39  Eliz.,  c.  5,  enables  "  all  and  every  person  and 
persons"  to  found  hospitals  for  the  poor,  and  to  incorporate 
them : — a  municipal  corporation  is  included  in  the  words 
"  every  person  and  persons/'  and  may  exerctse  the  powers 
given  by  the  act.  A  voluntary  conveyance  of  real  estates  to 
a  charity  is  not  defeated  by  a  subsequent  conve3rance  of  them 
for  valuable  consideration.  Real  estates  conveyed  to,  and 
vested  in  an  hospital  founded  under  the  Act  89  £liz.,  c.  5, 
cannot  be  alienated  by  the  hospital,  nor  can  it  confirm  an 
alienation  of  them  by  the  founders.  A  municipal  corporation 
voluntary  founded  an  hospital,  under  the  Act  39  Eliz.,  c.  5, 
and  purchased  real  estates,  and  caused  them  to  be  conveyed 
to  the  hospital,  but  which  were  kept  under  the  controul  and 
management  of  the  founders,  who  afterwards  sold  and  con- 
veyed them  for  valuable  consideration,  granting  to  the 
purchasers  covenants  for  title  and  indemnity  against  the 
claims  of  the  hospital.  The  founders  applied  the  money 
produced  by  the  sale,  together  with  other  monies  of  their  own, 
in  the  purchase  of  an  estate  at  W.,  and  they  paid  annually 
to  the  hospital  more  than  the  rents  and  profits  of  the  sold 
estates.  The  hospital  at  first  concurred  in  that  arrangement, 
and  acquiesced  in  it  for  120  years ;  after  which  the  Attorney 
General  and  the  hospital,  by  information  and  bill,  claimed  a 
part  of  the  estate  at  W.,  bearing  the  same  proportion  to  the 
whole  estate  that  the  produce  of  the  sale  of  the  hospital's 
estates  bore  to  the  whole  purchase  money  of  the  estate  at 
W. :  Held,  Ist.,  that  the  estates  conveyed  to  the  hospital 
were  well  vested  in  it,  and  could  not  be  sold  without  an  set 
of  Parliament,  and  therefore  a  decree  directing  the  hospital 
to  confirm  the  sale  is  in  that  respect  erroneous.  2d.  That 
if  the  hospital's  concurrence  and  long  acquiesence  in  the 
arrangement  for  the  sale  of  its  estates  were  held  to  bar  its 
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right  to  recover  them,  or  a  commensurate  portion  of  the 
estate  of  W.,  the  Attorney  Generars  right  to  protect  tlie 
charity  still  existed,  dd.,  Semble,  that  though  the  hospital's 
bill  should  be  dismissed,  the  Attorney  General's  information 
would  be  retained. — The  Mayor  of  Newcastle  v.  7%e  At- 
torney General »  402. 
2.  A  proceeding  by  information  in  the  nature  of  a  quo  warranto 
will  lie  for  usurping  any  office,  whether  created  by  charter 
of  the  Crown  alone,  or  by  the  Crown  with  the  consent  of 
Parliament,  provided  the  office  be  of  a  public  nature  and 
substantive  office,  and  not  merely  the  function  or  employ* 
ment  of  a  deputy  or  servant  held  at  the  will  and  pleasure  of 
others.  The  office  of  Treasurer  of  the  public  money  of  the 
county  of  the  city  of  Dublin  is  an  office  for  which  an  in  • 
formation  in  the  nature  of  a  quo  warranto  will  lie.—  Darley  v. 
The  Queen,  520. 
COSTS.    See  Impertinence. 

When  a  decree  is  varied  by  the  House,  but  only  on  a  point 
which  was  not  raised  in  the  Court  below,  nor  made  a  ground 
of  appeal,  the  appellant  must  pay  the  costs  of  the  appeal. — 
Wallace  v.  Fatton,  49 1 . 
CROWN  GRANTS.     See  Evidence. 
DAMAGES. 

If  charity  trustees  are  guilty  of  a  breach  of  trust,  the  person 
thereby  injured  has  no  right  to  be  indemnified  by  damages 
out  of  the  trust  fund.  The  law  is  the  same  in  this  respect 
both  in  England  and  Scotland.-— TAe  Feoffees  of  Heriots* 
Hospital  V.  Ross,  507 . 
DEED  OF  GIFT. 

In  searching  for  the  intention  of  a  donor,  which  is  the  stan- 
dard to  govern  the  construction  of  a  deed  of  gift,  the  facts, 
first  that  the  gift  is  subject  to  the  condition  of  making  cer- 
tain payments  to  others,  secondly,  that  forfeiture  will  be 
incurred  by  non-performance  of  that  condition,  and  thirdly, 
that  the  donee  may  be  subjected  to  loss  by  the  performance 
of  that  condition,  are  sufficient  to  raise  the  presumption 
that,  in  case  of  the  increase  of  the  fund,  the  donor  intended 
to  give  to  the  donee  the  benefit  of  that  increase.— /acib  v. 
Burnett,  812. 
DEVISE.  See  Will. 
DIVORCE. 

A  husband,  immediately  after  his  wife's  elopement,  brought  an 
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action,  and  obtained  a  verdict  for  damages  agt 
adulterer,  and  alao  proceeded  against  the  wife  id 
clcsia^tical  Court,  and  obtained  a  divorce  there,  but 
for  five  years  from  the  elopement,  apply  far  a  divorc 
llament.  lite  delay  waa  held  to  be  sufficiently  a 
for  by  the  absence  of  the  wife  in  America,  and  b 
ability  of  the  husband,  in  consequence  of  his  affli 
*         attend  to  any  hmiaeis.  —  Heavitidr't  Cage.  333. 

2,  A  husband  lived  separate  from  his  wife  for  ma 
without  making  any  provision  for  ber  maintenance 
means,  which  were  eufficieut:  Held  that  he  was  not 
to  a  divorce,  though  the  adultery  of  the  wife  waa 
proved.— Sim  men '»  Com,  339. 

3.  In  prosecutiog  a  Divorce  Bill,  letters  written  by  t 
admitting  her  adultery,  but  imputing  the  hlame 
husband  for  neglecting  her,  and  exposing  her  to  tem 
arc  to  he  regarded  more  a9  eicuaes  invented  to  palli 
guilt  than  is  founded  in  truth,  and,  therefore  do  not 
strong  rebutting  evidence.  'Hie  husband's  atteodanc 
bar  on  the  second  reading  of  his  bill  for  a  divorce,  i 
pliancc  with  the  standing  order.  No.  142,  may  be  di 
with,  on  petition  of  his  attorney  shewing  sufficient 
for  his  non-attendance.— SiuWAom ■»  Case,  3C3. 

DOMICILE. 

ITie  domicile  which  an  owner  of  personal  property  hai 
time  of  hia  death,  determines  whether  it  is  or  not  1 
legacy  duty.—  Thomiun  v.  The  Advocate  Central.   I . 
DUBLIN,  TREASURER  OF. 

An  information  in  the  nature  of  ywo  warrania  will  lie  f 
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pointed  a  commissioner  for  that  purpose.     B.,  one  of  the 
landowners,  authorized  his  agent  to  attend  for  him  at  the 
meetings  held  for  the  purpose  of  carrying  the  act  into  exe- 
cution, but  desired  him  not  to  exchange  a  particular  wood 
except  for  wood  land.     N.'s  lands  were  to  be  exchanged 
against  those  of  B.,  and  this  restriction  was  communicated 
to  N,'%  agent,  who  was  asked  to  exchange  another  wood 
against  the  wood  in  question,  but  who  said  that  his  principal 
had  no  power  to  do  so.    This  answer  was  communicated  to 
B.,  who  took  no  further  notice  of  the  matter,     llie  restric- 
tion on  the  authority  of  B.*s  agent  did  not  appear  to  have 
been  brought  to  the  knowledge  of  the  commissioner.     B, 
signed  and  sent  to  the  commissioner  a  written  consent  to 
ratify  the  exchange  of  certain  closes  belonging  to  him,  and 
designated  in  the  consent  by  numbers.     Among  the  closes 
thus  designated  was  the  wood  in  question,  but  the  number 
by  which  it  was  referred  to  in  the  consent,  and  in  a  map  and 
plan  previously  submitted  to  B.'s  inspection,  was  not  the 
same  as  that  which  it  bore  in  B.'s  private  map  of  his  own 
estate.     A  comparison  of  the  two  maps,  or  the  reading  of 
the  plan  sent  with  the  commissioners'   map,  would  have 
shewn  A,  that  the  wood  in  question  was  included  in  his 
consent.      The  commissioner  allotted  the  lands  to  be  ex- 
changed, and,  among  others,  included  this  wood,  but  did  not 
give  wood  land  for  it.     Possession  of  the  exchanged  lands, 
and  of  the  wood  among  the  rest  (although  the  award  of  the 
commissioner  had  not  been  formally  executed),  was  delivered 
by  B,*»  agent  to  N.,  who  immediately  began  to  exercise  acts 
of  ownership  over  it.     B,,  some  time  afterwards,  discovered 
what  had  been  done,  and  brought  ejectment  against  N.  for 
the  wood.     B.  filed  his  bill  in  Chancery  to  restrain  B.  from 
proceeding  with  the  action,  and  to  compel  him  to  perfect  the 
exchange  ;  and  B.  filed  his  bill  to  prevent  the  commissioner 
from  executing  the  award,  alledging  that  the  consent  given 
to  him  had  been  signed  in  mistake.     Held,  that  N,  was 
entitled  to  an  injunction  as  prayed  by  the  bill,  and  that  B» 
had  no  equity  on  which  to  ask  for  the  interference  of  the 
Court  in  his  favour. — Beaufort  (Duke)  v.  Neeld,  248. 
3.  The  Statute  6  &  7  W.  4,  c.  115,  gives  to  persons  dis- 
satisfied with  anything  that  has  been  done,  under  its  pro- 
visions, an  appeal  to  the  Quarter  Sessions.     Semble,  that  this 
would  not  deprive  a  party  aggrieved  of  his  right  to  apply  for 
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the  interference  of  a  Court  of  Eqnity,  if  he  was  in  other 
respects  entitled  to  that  interference. — lb.,  i6. 
4.  K,  holding  kmds  under  the  see  of  D.,  for  a  renewable  term 
of  twenty-one  years,  demised  them,  in  1787,  to  two  personi 
for  a  like  tenii  with  a  totiet  quoties  covenant  for  a  renewal. 
These  persons  sold  their  interest  in  part  of  the  laads,  and 
divided  the  rest  equally  among  them.     On  the  death  of  one, 
his  share  passed  to  his  two  son8>  A.  and  A.  Lowry ;  the 
share  of  the  other  was  sold  to  P.    llie  two  Lowry  f  obtained 
a  renewal  of  the  lease  of  all  the  lands  to  themselves  in  1822, 
without  P'm  knowledge,  and  then  mortgaged  them  to  If., 
and  obtained  a  judgment  in  ejectment  against  P.,   who 
thereupon  filed  a  bill  against  them  and  M.,  and  obtained,  in 
1826,  a  decree  for  an  account  and  reconveyance  of  his  part 
on  payment  of  his  proportion  of  the  renewal  fines  and  costs. 
FT*.,  who  had  been  the  attorney  of  the  Lowry* f  in  all  these 
matters,  obtained  an  assignment  of  their  interest  in  1829. 
P.  did  not  make  up  the  decree  of  1826,  but  made  several 
payments  to  fF.  in  respect  of  the  renewal  fines  and  costs, 
and  urged  him  to  reconvey  to  him  his  part  of  the  lands  and 
grant  a  renewal ;  but  being  in  distress,  he  signed  an  agreement 
to  surrender  his  lands  to  W.,  and  take  part  of  them  as  his 
tenant.     Held,  upon  a  bill  filed  by  P.,  in  1842,  that  he  was 
entitled  to  the  benefits  of  the  decree  of  1826  against  \V. ; 
thut  the  accounts  thereby  directed  ought  to  be  then  taken ; 
that  the  agreement  signed  by  P.  to  surrender  was  without 
consideration,  and  void ;  and  that  he  was  entitled  to  the  value 
of  his  lands  while  they  were  in  the  possession  of  W,^  and  to 
a  reconveyance  and  renewal  upon  payment  of  the  balance 
found  due  from  him. — Wallace  v.  Paiton,  491. 
EVIDENCE.     See  Peerage,  Tithes. 

1 .  A  decretal  order  in  Chancery,  reciting  the  substance  of  the 
bill  and  answer,  is  admissablc  on  proof  of  pedigree,  to 
establish  the  identity  of  parties  to  the  suit.  But  an  answer 
alone,  though  sworn  but  not  filed,  is  not  admissible. — 
Wharton  Peerage,  295. 

2.  Scotch  wills,  registered  in  the  Court  of  Session,  are  retained 
there,  and  if  it  is  necessary  to  prove  any  such  wills  in 
England,  a  certified  copy  is  given  out,  and  is  admitted  to 
probate  in  the  English  Ecclesiastical  Courts.  The  Lords' 
Committees  for  privileges  will  not,  on  claims  of  Peeragf. 
receive  such  copy,  unless  it  is  shewn  that  the  original  will 
cannot  be  produced. — 11^.,  ib. 
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3.  In  a  guare  mpedH^  where  the  Bishop  of  Derry  claimed  the 
right  of  patronage  of  a  living  in  the  county  of  Londonderry, 
which  was  within  the  diocese  of  Derry,  a  surrender  made  by 
a  former  bishop  to  the  Crown,  of  all  the  livings  in  that 
county,  was  tendered  in   evidence.     This  surrender  was 
coupled  with  a  grant  by  the  Crown,  dated  two  days  after- 
wards, of  the  livings  which  had  been  so  surrendered.     Taken 
together,  these  documents  were  held  to  be  admissible  in 
evidence  ;  and  as  the  grant  recited  that  all  the  livings  in  the 
county  had  anciently  belonged  to  the  see,  such  evidence  was, 
for  the  purpose  of  proving  the  title  of  the  bishop,  received  as 
an  admission  by  the  Crown  of  that  fact.     The  value  of  such 
evidence  was  still  open  to  dispute.     Before  the  date  of  the 
grant,  the  Crown  had  entered  into  articles  of  argeement  with 
persons  now  represented  by  the  Governor  and  Assistants  of 
the  Irish  Society  to  grant  to  them  the  livings  in  the  county, 
of  which  the  living  in  question  was  named  as  one.     Held, 
that  this  agreement  did  not  prevent  the  grant  from  being 
receivable  in  evidence,  however  its  value  might  be  thereby 
affected. — The  Irish  Sosiety  v.  The  Bishop  of  Raphoe,  641. 

4 .  Two  letters  from  the  Crown  to  two  successive  bishops  of 
Derry,  directing  them  to  perform  the  covenants  and 
directions  contained  in  the  grant,  were  tendered  in  evidence 
as  recognitions  by  the  Crown  of  its  previous  grant.  Held, 
that  they  were  admissible  for  this  purpose. — lb.,  id, 

5.  Entries  in  the  books,  kept  at  the  First  Fruits'  Office,  are 
admissible  to  shew  the  fact  of  a  collation  to  a  living  made 
by  the  bishop  at  a  particular  time. — Ib»,  id. 

6.  Returns  made  by  the  bishop  in  obedience  to  writs  from  the 
Exchequer,  requiring  him  to  state  the  vacancies  of  and  pre- 
sentations and  collations  to  the  livings  in  his  diocese,  are 
admissible  in  evidence  as  statements  made  by  a  public  officer 
in  the  discharge  of  a  public  duty.     lb.,  id. 

7 .  Though  such  return  may  contain  statements  of  a  kind  unusual 
in  such  documents,  which  statements  were  in  favour  of  the 
right  of  the  bishop  who  made  tbem,  they  are  nevertheless 
admissible,  provided  that  the  statements  are  within  the 
scope  of  the  enquiry  in  the  writ. — lb.,  id. 

8.  An  original  collation  from  the  registry  of  the  bishopric,  and 
appearing  on  the  face  of  it  to  be  piino  jure,  is  admissible  to 
show  that  the  right  claimed  has  in  fact  been  exercised. — lb., 
id. 

9.  An  objection  was  taken  that  certain  documents  tendered  in 
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eridencc  wete  not  admissible  for  a  particular  purpose.    Tke 

Court  decided  that  thcj  were  admissible.     An  ezceptioa  was 

taken  to  this  decision.     Held,  that  if  the  doucments  were 

admissible    on  any  ground,   the  exception  could  not  be 

suitained. — Tke  IriBk  Society  t.  The  Bishop  of  Derry,  641. 

10.  The  recitals  of  a  private  act  of  Parliament,  passed  to 

enable  parties  therein  named  to  sell  certain  estates,  and 

stating  the  relationship  of  those  parties,  are  evidence  of  that 

relationship. —  Wkartom  Peerage,  295. 

EXCHANGE  OF  LANDS.    See  Eaurrv  2. 

The  Statute  6  &  7  W.  4,  c.  115,  gives  to  persons  dissatisfied 

with  anything  that  has  been  done  under  its  provisions  sn 

appeal  to  the  Quarter  Sessions.     Semble,  that  this  would 

not  deprive  a  party  aggrieved  of  his  right  to  the  interference 

of  a  Court  of  Equity.— Beaa/or/  (Duke)  v.  Neeld.  248. 

FACTORS. 
A  foreign  owner  of  goods  consigned  them  to  a  factor  in  London, 

to  whom  he  indorsed  the  bill  of  lading  in  blank,  and  trans- 
mitted it,  with  instructions  to  receive  and  sell  the  goods, 
llie  factor  received  the  goods,  paid  the  freight  and  charges 
thereon,  and  entered  them  in  his  own  name  at  the  Custom 
House,  by  reason  of  which,  and  without  the  privity  or 
express  assent  of  the  owner,  he  obtained  a  dock  warrant, 
which  he  pledged  for  advances  beyond  the  amount  for  which, 
as  a  factor,  he  had  a  lien  on  the  goods.  Held,  that  under 
these  circumstances,  he  was  not  intrusted  with  the  dock 
warrant  within  the  meaning  of  the  second  section  of  the  6 
Geo.  4,  c.  94.  There  is  a  distinction  between  persons  iD- 
trusted  with  goods,  and  with  the  doucments  mentioned  in 
that  act.  An  intrusting  with  the  bill  of  lading,  for  the 
purpose  of  the  sale  of  goods,  is  not  an  intrusting  with  the 
dock  warrant  which  represents  those  goods,  notwithstanding 
that  the  possession  of  the  bill  of  lading  enables  the  holder  of 
it  to  obtain  possession  of  the  dock  warrant. — Hatfeiid  v. 
Phillips,  343. 

FOREIGN  JUDGMENT.     See  Pleading  4. 

FRAUD.     See  Equity. 

FRAUDS,  STATUTE  OF.     6>e  Agreement  1. 

GLEBE. 

1.  llie  3  &  4  W.  4,  c.  37,  s.  124,  empowers  the  Lord  Lieutenant 

and  Privy  Council  in  Ireland  to  **  disappropriate,  disunite. 

and  divest  any  rectory,  vicarage,  tithes,  or  portions  of  tithes, 

and  glebes,  or  part  or  parts  thereof,  from  and  out  of  any 
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archbisopric,  bishopric,  deanery,  or  archdeaconry^  dignity, 
prebend,  or  canonry,  and  to  unite  every  such  rectory,  vicar- 
age, tithes,  or  portions  of  tithes,  to  the  vicarages  and  perpetual 
or  other  curacies  of  such  parishes  respectively,  so  that  each 
such  rectory,  vicarage,  tithes,  or  portion  of  tithes,  and  glebes* 
or  part  or  parts  thereof,  shall,  with  its  respective  vicarage, 
perpetual  or  other  curacy,  form  a  distinct  parish  or  benefice. 
Held,  that  the  Lord  Lieutenant  and  Privy  Council  have  autho- 
rity to  disappropriate  any  part  or  portion  of  the  tithes  of  a  rec- 
tory. That  the  word  rectory  in  the  statute  must  be  applied  in 
its  widest  legal  sense,  and  therefore  includes  the  glebe ;  and 
that  an  order  of  disappropriation  of  a  rectory,"  made  by  the 
Lord  Lieutenant  and  Privy  Council,  cannot  be  restricted  to 
the  tithe  rent  charge,  unless  on  the  face  of  the  order  of  dis- 
appropriation such  restriction  is  manifested. —  iViUon  v. 
Lovelcndy  677. 
2.  In  an  order  of  the  Lord  Lieutenant  and  Council,  made 
under  this  act,  there  was  a  statement  of  the  revenues  of 
three  rectories  belonging  to  a  cathedral  treasurership.  The 
order  then  went  on  to  say,  "  There  is  a  further  income 
belonging  to  the  said  treasurership,  arising  from  demised 
lands,  amounting  to  the  yearly  sum  of  80/.  6«.  \^d,**  The 
glebe  lands  which  were  not  in  express  terms  mentioned  in 
the  order,  did  amount  to  nearly  the  sum  thus  stated.  A 
small  piece  of  land  called  the  Treasurer's  Garden  made  up 
the  rest.  After  this  statement  of  the  revenues,  the  order 
went  on  to  disappropriate  "  the  rectories,  tog:ether  with  the 
rectorial  tithes  thereunto  belonging,"  in  pursuance  of  the 
power  given  by  the  act,  but  said  nothing  about  the  glebe. 
Held,  that  the  glebe  lands  were,  under  this  order,  disappro- 
propriated  from  the  treasurership. — /rf.,  ib, 
HUSBAND  AND  WIFE.  See  Divorce,  Proposals  for 
Marriage. 

1 .  llie  rule  of  law,  in  Scotland,  requiring  the  concurrence  of 
the  husband  in  his  wife's  deed,  cannot  be  dispensed  with  by 
proof  that  he  was  absent  abroad  at  the  time  of  the  execution 
of  the  deed,  unless  that  absence  is  shewn  to  be  more  than 
merely  temporary. — Rennie  v.  Ritchie,  204. 

2.  A  testator  in  Scotland  gave  all  his  property  to  trustees ; 
first,  to  pay  his  debts ;  secondly,  to  pay  Mrs.  R.  (a  married 
woman)  so  much  of  the  annual  proceeds  as  they  might  deem 
necessary  for  the   support  of  her  and  family  during  her 
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life,  declaring  the  same  to    be  alimcDtary  and  eiduwrt  of 

her  husband,  aod  not  to  be  attachable,  nor  a^eigaable,  nor 

■ubject  to  Hay  deeds  or  debt«  of  tier  and  her  husband.    The 

I       acting  trustee,  with  coasent   of  Mrs.  R..   asaigned  to  ber 

.1  alimentary  creditor  the  rents  of  the  trust  property;  fir?t, 
to  pay  debts  affecting  it;  eecoadly,  to  pay  part  of  the  rent* 
to  Mn.  R.  for  aliment ;  thirdly,  to  apply  the  reeidue  io 
payment  of  the  debts  due  to  the  aasii^nee.  Held,  that  ibe 
astignment  was  void  on  three  ground),  trir. .-  lat.  llwunot 
competent  to  the  trnstee  to  substitute  another  penon  Sot 
himself  in  the  trust,  which  was  the  effect  of  the  asaigomeDt ; 
2d,  the  rule  of  law  \a  Seal  land  requiring  the  concurrence  of 
the  husband  in  his  wife's  deed,  could  not  be  dispensed  with 
by  his  absence  abroad  at  the  time  for  a  temporary  purpose 
only ;  3d,  the  assignment  was  void,  as  it  violated  the 
express  prohibition  against  alienation  ;  and  in  this  respect 
the  law  in  Seotland  is  the  same  as  in  Eagland. — Rtutie  i, 
Ritchie,  204. 
3.  Husband  separated  from  hii  wife  fnr  many  years  n-ilhout 
making  any  provision  for  her  maintenance  from  his  uicjile 
meant :  htld  not  to  be  entitled  to  a  diTorce. — Siatmosi 
Cast.  339. 
IMPERTINENCE.     See  Fhactici  1. 

-  An  information  filed  by  the  Attorney- GeneraJ  at  the  relation 
of  A.  and  B.,  praying  for  the  Ctown  the  benefit  of  a  jndg- 
meet  in  outlawry  against  C,  and  that  a  deed  executed  by 
C,  conveying  his  properly  to  trustees,  might  be  set  aside  as 
fraudulent  and  void  at  against  the  Crown,  coatained  short 
italemeuts  showing  the  interest  of  the  relators,  and  that  the 
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modus  of  13/.  6#.  Sd.,  payable  half-yearly;  and  they  showed 
receipts  for  that  payment  under  various  descriptioDS,  as 
"rent  for  the  rectory,"  and  "prescribed  rent  due  to  the 
rector/'  from  the  year  1637,  with  some  interruptions;  and 
also  receipts  for  a  payment  of  8s.  S^d.,  which  was  supposed 
to  be  a  payment  in  respect  of  tenths  due  from  the  rector  to 
the  Crown :  Held,  by  the  Lords,  affirming  a  decree  for  an 
account,  that  the  case  made  by  the  appellants  would  not 
warrant  the  Court  to  direct  an  issue  to  try  the  existence  of 
the  alleged  modus,  the  evidence  against  it  being  free  from 
doubt.  A  landowner  cannot,  like  a  rector,  insist  on  an  issue 
as  a  right ;  but  in  doubtful  cases  it  is  granted. — Cairns  v. 
Raine,  833. 

JURISDICTION. 

The  statute  6^7  W.  4,  c.  115,  gives  to  persons  dissatisfied 
with  anything  that  has  been  done  under  its  provisions,  an 
appeal  to  the  Quarter  Sessions.  This  would  not  deprive  a 
party  aggrieved  of  his  right  to  apply  for  the  interference  of 
a  Court  of  Equity,  if  he  was  in  other  respects  entitled  to 
that  interference. — The  Duke  of  Beaufort  v.  Neeld,  248. 

LANDOWNER.     See  Tithes. 

LAW  AGENT.     See  Attorney. 

LEASE. 

By  lease  made  in  1719,  the  lessor  demised  for  three  lives,  re* 
newable  for  ever,  all  that  part  of  the  townland  of  B.,  con- 
taining 509  acres  arable,  meadow,  and  pasture,  bounded  on 
the  south  by  D,,  on  the  north  and  east  with  L,  N„  and  on 
the  west  with  T.'s  and  fF.'s  land,  with  all  rights  thereto  be- 
longing, excepting  and  reserving  all  mines,  quarries  of  stone, 
and  voal,  and  all  royalties,  and  all  timber  above  and  under- 
ground. There  were  several  renewals  of  the  lease  in  the 
same  terms  as  to  the  contents  and  boundaries  of  the  demhed 
premises.  Held,  by  the  Lords  affirming  judgments  of  the 
Courts  in  Ireland,  that  400  acres  of  bog  and  land  reclaimed 
from  bog,  which  were  situated  within  the  ambit  of  the  spe- 
cified boundaries,  passed  under  the  lease  and  the  renewals 
thereof,  in  addition  to  the  509  acres  arable,  meadow,  and 
pasture. — Jack,  lessee  of  Dawson  v.  M'Iniyre,  151. 

LEGACY  DUTY. 

Personal  property  having  no  situs  of  its  own,  follows  the  domi- 
cile of  its  owner.  The  law  of  the  domicile  of  a  testator  or 
intestate  decides  whether  his  personal  property  is  liable  to 
legacy  duty.     A  British  bom  subject  died«  domiciled  in  a 
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Bridah  Colony.     At  tbe  time  of  his  death  he  was  possessed 
of  personal  property  locally  situate  in  Scotl&md.     Probate  of 
his  will  was  taken  out  in  SeAlaud  for  the  purpose  of  theie 
administering  this  proi)erty:  and  out  of  the  fund  thus  ob- 
tained by  the  executor,  legacies  were  paid  to  legatees  re- 
siding in  Scotland,     Held,  reversing  a  judgment  of  the  Court 
of  Exchequer  in  Scotland,  that  legacy  duty  was  not  payable 
in  respect  of  these  legacies. — Tkomgon  v.  The  Advocate^ 
General,  1. 
MARRIAGE,  PROPOSALS  FOR.     See  Husbastd  ahd  Win. 
A  representation  made  by  one  party  for  the  purpose  of  in- 
fluencing the  conduct  of  another,  and  acted  on  by  the  latter, 
will  in  general  be  sufficient  to  entitle  him  to  the  assistance 
of  a  Court  of  Equity,  for  the  purpose  of  realizing  such  re- 
presentation.     And  so   in  proposals  of  marriage,   if  the 
parent,  or  hb  agent,  deliberately  holds  out  inducements  to 
the  suitor  to  celebrate  the  marriage,  and  he  consents  and 
celebrates  it,  believing  it  was  intended  that  he  should  hare 
the  benefits  so  held  out  to  him,  a  Court  of  Equity  will  give 
effect  to  the  proposals.     Ph)posals  of  marriage  written  by 
the  lady's  brothers,  acting  by  her  father's  authority,  stated 
that  "  Mr.  J.  P.  T.  (the  father)  also  intends  xo  leave  a 
further  sum  of  10,000/.  in  his  will  to  Miss  T.,  to  be  settled 
on  her  and  her  children,  the  disposition  of  which,  supposing 
she  has  no  children,  will  be  prescribed  by  the  will  of  her 
father.     These  are  the  bases  of  the  arrangement^  subject,  of 
course,  to  revision  ;   but  they  will  be  sufficient  for  Baron  B, 
to  act  upon."     Baron  B.,  upon  receiving  the  proposals,  pro- 
vided a  jointure  as  required  by  them  for  his  intended  wife, 
and  then  married  her.     In  the  settlement  afterwards  exe- 
cuted, there  was  no  mention  of  this  10,000/. ;  and  it  was  not 
•     left  by  /.   P.   T.  in  his  will :— Held,  that  his  estote  was 
liable  to  the  payment  of  the  10,000/.,  with  interest  from  the 
end  of  one  year  after  his  death*     Semble,   that  a  letter 
written  and  signed  by  the  father,  after  the  marriage  of  his 
daughter,  admitting  the  terms  of  the  written   proposals, 
which  were  not  signed,  was  a  recognition  of  them  as  his 
agreement  sufficiently  bigned  by  him  within  the  Statute  of 
Fniuda.  — //aiwmer»/y  v.  De  Biel,  46. 

MISTAKE.     See  Principal  and  Agbvt. 

MODUS.     See  Titers. 

NEGLIGENCE.     See  ArrouNET. 

NOTICE.     See  Assignmbnt. 
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OFFICE.     See  Quo  Warranto. 

OPTION.     See  Real  and  Personal  Estate. 

OUTLAWRY.     See  Information,  Practice. 

PARTNERSHIP.     See  Pawnbroker. 

PAWNBROKER. 

Two  persoQs  entered  into  an  agreement  to  be  partners  in  the 
business  of  pawnbrokers,  to  be  carried  on  under  the  firm  of 
one  of  them,  whose  name  alone  was  painted  over  the  door  of 
the  business  premises,  the  license  also  was  taken  out,  and 
the  tickets  and  notes  to  the  customers  were  issued  in 
his  sole  name,  while  the  other  partner  (carrying  on  another 
business)  attended  annually  to  inspect  the  books  of  the  firm, 
and  drew  a  per  centage  on  his  share  of  the  profits  on  the 
capital.  Held,  that  the  agreement  was  for  a  secret  partner- 
ship, and  was  illegal,  and  therefore  void,  as  being  contrary 
to  the  policy  and  prohibitions  of  the  Statute  39  &  40  G.  3, 
c.  99,— Gordon  v.  Howden,  237. 

PEERAGE. 

1.  It  appeared  by  the  Parliamentary  pawns  of  36  H.  8,  and  1 
Edw.  6,  that  a  writ  had  been  directed  to  "  Thomas,  Lord 
Wharton,**  for  each  of  these  Parliaments  ;  but  there  was  no 
evidence  of  his  sitting  in  either  of  them,  or  of  the  writ  itself. 
The  Journals  of  the  House  of  Lords  shewed,  that  he  was 
summoned  to,  and  sat  in  the  Parliament  of  the  2d  of  Edw. 
6.,  and  subsequent  Parliaments.  Creation  of  baronies  by 
patent  was  not  then  unusual ;  but  no  patent  or  record  or 
other  trace  of  a  patent,  creating  the  barony  of  Wharton 
could  be  found.  Held,  that  the  said  barony  was  created  by 
writ  and  sitting  in  the  2d  of  Edw.  6.,  and  was  descendible 
to  heirs  general  (of  the  body). — Wharton  Peerage,  295. 

2.  A  decretal  order  in  Chancery,  reciting  the  substance  of  the 
bill  and  answer,  is  admissible,  on  proof  of  pedigree,  to 
establish  the  identity  of  parties  to  the  suit.  But  an  answer 
alone,  though  sworn,  if  not  filed,  is  not  admissible.  Scotch 
wills,  registered  in  the  Court  of  Session,  are  retained  there, 
and  if  it  is  necessary  to  prove  any  such  wills  in  England,  a 
certified  copy  is  given  out,  and  is  admitted  to  probate  in  the 
English  Ecclesiastical  Courts.  The  Lords'  Committee  for 
privileges,  will  not,  on  claims  of  peerage,  receive  such  copy, 
unless  it  is  shewn  that  the  original  will  cannot  be  produced. 
—lb.,  id. 

3.  If  a  judgment  of  outlawry  stands  in  the  way  of  a  claim  to  a 
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hmroaj  in  abejanee,  ahfaoMgti  k  is  cleulf  ffiitmi,  tfe 
Committee  for  Prinlefes  cuatit  otcriock  or  rerciic  it,  b«t 
the  i-^*^"^"*  most  spplj  to  the  proper  txiliaiml  lor  iti 
rereFml,  mad  prodoee  the  judgment  of  irfcrml  tt>  tbe  Com- 
mittee.— ih,,  id, 
PERSONAL  PROPERTY.      Sre  Rsai.tt   a!cd   Pemwaxtt, 

1.  Penooal  piupeity  hma^  no  mtet  of  ito  <»vn.  falknrs  tiie 
domicile  of  iti  owner.     The  faiw  of  the  dooucile  of  a  testator 
or  intestate  deddes  wbedier  his  pwional  puipeity  ia  liable 
to  legaej.    A,,  a  Britisli  bom  subject,  died,  di— icihd  in  a 
British  oolooj.    At  tbe  time  of  his  death  he  was  poasessed 
of  pcTMnal  property  locaUj  situate  in  Scmilmmd.    IVobate  of 
bis  will  was  taken  oot  in  Seotlmmi  for  the  purpoee  of  there 
administering    this    ptopeity :  and  oot  of  the   fond  thus 
obtained  by  the  execotor,  legacies  were  paid   to   legatees 
reading  in  Scalamd,     Held,  rereriiog  a  jndgmcnt  of  the 
Court  of  Exchequer  in  ScolUmd,   that  legacy  duty  was 
not  payable  in  respect  of  these  legacies. — WsaMoa  t.  Tke 
Advoc&ie  Gtmeiml,  1. 
r.  Sembk,  that  the  mle  in  Wild's  case  (6  Rep.  1 7),  that  "  if 
A,  devises  his  lands  to  B.,  and  to  his  children  or  iscoes,  and 
he  hath  not  any  issue  at  the  time  of  the  derise,  tbe  same  is 
an  estate  tail,"  is  applicable  to  personalty. — Stakes  v.  Heron, 
161. 
PLEADING. 

1 .  An  information  filed  by  tbe  Attorney  General  at  tbe  relation 
of  ^.  and  B.,  praying  for  tbe  Crown  tbe  benefit  of  a  judg- 
ment in  outlawry  against  C,  and  that  a  deed  executed  bj 
C,  conveying  bis  property  to  trustees  might  be  set  aside  as 
fraudulent  and  void  as  against  the  Crown,  contained  short 
statements  showing  the  interest  of  the  relators,  and  alleging 
that  the  motives  for  the  deed  were  to  defraud  C.'a  creditors. 
Held  that  these  statements  were  not  impertinent.  Excep- 
tions for  impertinence  cannot  be  sustained,  unless  it  appears 
clearly  that  the  statements  excepted  to  cannot  be  material 
at  the  hearing  of  the  cause.  Although  it  is  not  necessary 
that  a  relator  in  an  information  should  have  an  interest  in 
tbe  subject  of  the  suit,  yet  a  statement  showing  his  interest 
is  not  impertinent,  as  in  the  event  of  the  suit  failing,  the 

costs  may  be  more  easily  apportioned.— /Ucikircj  v.  T%eAttor' 
my  General,  30. 
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2.  A  declaration,  or  a  summons  against  an  attorney  or  a  law 
agent,  mast  charge  gross  ignorance  or  gross  negligence,  or 
must,  at  least,  contain  allegations  of  fact,  from  which  the 
inference  is  inevitable  that  the  defendant  has  been  guilty  of 
one  or  the  other.  The  law  as  to  both  these  matters  is  the 
same  in  England  and  in  Scotland, — Purves  v.  Landell, 

3.  If  a  surety  intends  to  rely  upon  any  fact  for  his  defence, 
as  showing  that  there  was  a  previous  agreement  between 
the  banker  and  the  customer  to  deal  with  the  credit  obtained 
by  the  customer  through  the  surety  in  a  particular  manner, 
to  which,  if  he  had  known  it,  he  should  not  have  consented 
to  become  surety,  he  must  bring  such  a  defence  before  the 
Court  by  putting  it  on  the  record.— Hamii/ot*  v.  Watson,  109. 

4.  Judgment  was  given  by  competent  tribunals  in  France 
against  A.,  in  an  action  brought  by  him  against  per- 
sons with  whom  he  had  been  connected  in  a  loan  transaction, 
for  the  purpose  of  obtaining  from  them  an  account,  and  pay- 
ment of  his  share  of  the  profits  in  the  loan.  He  thereupon 
filed  a  bill  in  the  Ck)urt  of  Chancery  against  some  of  the 
same  persons,  and  for  the  same  purposes,  charging  that  the 
said  judgment  was  contrary  to  justice,  and  was  not  final ; 
and  also  that,  subsequently  to  the  date  of  the  said  judgment, 
further  profits  accrued  to  the  defendants  from  the  said  loan, 
and  claiming  a  right  to  a  share  of  them.  Held,  that  a  plea 
of  the  foreign  proceedings  and  judgment,  setting  them 
forth  in  substance  and  efifect,  filed  by  the  defendants  to  the 
bill,  supported  by  averments  that  the  matters  in  issue  in  the 
foreign  tribunals  were  the  same  as  the  matters  put  in  issue 
by  the  bill,  covered  the  whole  of  the  matters  comprised  in 
the  bill,  and  was  a  sufficient  answer  thereto.  In  pleading  a 
foreign  judgment  it  is  not  necessary  to  set  forth  the  proceed- 
ings and  judgment  at  length.— Aicarcb  v.  Qareias,  368. 

5.  A  declaration  in  trespass  stated  a  breaking  and  entering, 
damaging  the  doors,  hinges,  and  ;  locks  ;  spoiling  the  grass 
and  fruit  trees  ;  and  exposing  the  plaintiff's  goods  to  sale  on 
his  premises.  By  means  of  which,  &c.,  the  plaintiff  was 
not  only  disturbed  in  the  possession  of  his  house,  but  pre- 
vented from  carrying  on  his  business,  and  deprived  of  the 
enjoyment  of  his  goods.  The  defendant  pleaded  that,  before 
the  action  brought,  the  plaintiff  became  a  bankrupt.  On 
general  demurrer,  it  was  held  (affirming  the  judgment  of 
the  Court  below),  that  as  there  were  some  causes  of  action 
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included  in  the  declaration  which    would   not  pats  to 
BSfigncee,  the  plea,  which  embraced   the  whole,  ftnd  did 
select  any  paiticukr  portion  of  the  declaration,  was  iusi 
cieni,  and  bad. — Roseri  t.  Spenee,  700. 
PHACTICE. 

I.  Eicepliooa  for  impertinence  cannot  be  maintained,  unie: 
appears,  cleaily,  that  the  etatemcDts  excepted  to  canno 
material  at  the  hearing  of  the  cause.  —  RickartU  v. 
Solintor-Gmeral,  30.    . 

3.  The  House  may,  in  its  discretion,  nllon'  a  document  ta 
referred  tu  in  argument,  although  it  has  not  beea  pnnlei 
the  papers  Uiil  before  the  House,  according  to  the  dtiect 
of  the  Standing  Order,  No.  181  (Feb.  24,  18i3).— a 
fori.  Dike  V.  Netld,  249. 

S.  If  a  judgment  of  outlawry  stand  in  the  viay  of  a  claim  1 
barony  in  abeyance,  a}lhough  it  is  clearly  erroneous, 
committee  of  privileges  cannot  overlook  it  or  reverse  it ; 
the  claimant  must  apply  to  the  proper  tribucal  for  its 
versal,  and  produce  the  judgment  of  reversal  to  the  ci 
mJHee.  -  The  irharton  Peerage.  295. 

4.  Del.ij  in  bringing  in  a  bill  for  a  divorce  may  be  accounted 
by  cireurostances.— //fonijirfe's  Cose,  333, 

5.  The  husband's  attendance  at  the  bar,  on  the  second  read 
of  hia  bill  for  a  divorce,  in  compliance  with  the  Stand 
Order,  No.  142.  may  he  dispensed  with,  on  petition  of 
attorney,  showing  reasonable  grounds  for  his  non-atlendan 
—Shaldkum's  Ca»e,  363. 

fi.  A   defendant  who,  by   a   mistake  in    practice,    allows 
1  be   taken   sgninst  hini  without  objection,   is   i 
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scribed.  One  of  these  is  the  written  consent  of  the  owners 
of  the  lands  intended  to  be  exchanged.  The  landowners  of 
a  parish  determined  to  carry  this  act  into  execution,  and 
appointed  a  commissioner  for  that  purpose.  B.,  one  of  the 
landowners,  authorised  his  agent  to  attend  for  him  at  the 
meetings  held  for  the  purpose  of  carrying  the  act  into  execu- 
tion, but  desired  him  not  to  exchange  a  particular  wood 
except  for  woodland.  N,'s  lands  were  to  be  exchanged 
against  those  of  B.,  and  this  restriction  was  communicated 
to  N,'»  agent,  who  being  asked  to  exchange  another  wood 
against  the  wood  in  question,  said  that  his  principal  had  no 
*))ower  to  do  so.  This  answer  was  communicated  to  B., 
who  took  no  further  notice  of  the  matter.  The  reatriction 
on  the  authority  of  B.'s  agent,  did  not  appear  to  have  been 
brought  to  the  knowledge  of  the  commissioner,  llie  com- 
missioner prepared,  and  B.  signed  a  written  consent  to  ratify 
the  exchange  of  certain  closes  belonging  to  him,  and  desig- 
nated in  the  consent  by  numbers.  Among  the  closes  thus 
designated  was  the  wood  in  question ;  but  the  number  by 
which  it  was  referred  to  in  the  consent,  and  in  a  map  and 
plan  previously  submitted  to  B,*s  inspection  was  not  the 
same  as  that  which  it  bore  in  B.'n  private  map  of  his  own 
estate.  A  comparison  of  the  two  maps,  or  the  reading  of 
the  plan  sent  with  the  commissioner's  map,  would  have 
shown  B,  that  the  wood  in  question  was  included  in  the 
consent.  The  commissioner  allotted  the  lands  to  be  ex- 
changed,  and,  among  them,  included  this  wood,  but  did  not 
give  woodland  for  it.  Possession  of  the  exchanged  lands, 
and  of  this  wood  (although  the  award  of  the  commissioner 
had  not  been  formally  executed),  was  delivered  by  B.'%  agent 
to  iV.,  who  immediately  began  to  exercise  acts  of  ownership 
over  it.  B,,  some  time  afterwards,  discovered  what  had  been 
done,  and  brought  ejectment  against  N,  for  the  wood.  N, 
filed  his  bill  in  Chancery  to  restrain  B.  from  proceeding  with 
the  action,  and  to  compel  him  to  perfect  the  exchange ;  and 
B.  filed  his  bill  to  prevent  the  commissioner  from  executing 
the  award,  alleging  that  the  consent  given  to  him  had  been 
signed  in  mistake.  Held,  that  N.  was  entitled  to  an  injunc- 
tion, as  prayed  by  his  bill,  and  that  B,  had  no  equity  on 
which  to  ask  for  the  interference  of  the  Court  in  his  favour. 
Beaufort,  Duke  v.  Neeld,  248. 
PRIORITY.     See  Assignmbnt. 
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QUARB  IMPEDIT.     SeeEYtDvncm. 
QUO  WARRANTO. 

1.  A  proceeding  bj  information  in  the  nstnre  of  a  qm^  warranto 
wiU  lie  for  usurping  any  oiBcc,  whether  created  by  charter 
of  the  Crown  alone,  or  by  the  Crown  with  the  consent  of 
Parliament,  provided  the  office  is  of  a  public  nature  and  a 
substantive  office*  and  not  merely  the  function  or  employ- 
ment of  a  deputy  or  servant,  held  at  the  will  and  pleasure  of 
odiers. — Darley  v.  The  Qaeea,  520. 

2.  The  office  of  treasurer  of  the  public  money  of  the  county  of 
the  city  of  DubUm  is  an  office  for  whidi  an  information  in 
the  nature  of  qn0  warramto  will  lie. — lb.,  id,  ^ 

RAILWAY  ACT. 

1.  Notices  given  and  plans  and  sections  of  an  intended  nulway 
deposited,  in  pursuance  of  the  standing  orders  of  the  Houses 
of  Parliament,  previous  to  an  application  for  an  act,  are  not 
to  be  regarded  in  construing  that  act  afterwards,  unless  they 
are  incorporated  therewith. — North  British  RaUway  Com' 
jNMy  V.  Tod,  722. 

2.  A  vertical  deviation  fixnn  the  level  of  a  railway,  not  exceed- 
ing five  feet,  calculated  with  reference  to  the  datmn  line 
shewn  in  the  plans  and  sections  deposited  in  pursuance  of 
the  standing  orders  of  the  Houses  of  Parliament,  is  within 
the  powers  of  deviation  conferred  by  the  Railway  Clauses 
Consolidation  Act  for  Scotland  (8  &  9  Vict.,  c.  33,  s.  11), 
although  the  deviation  may  exceed  five  feet,  calculated  with 
reference  to  the  surface  line  shewn  on  the  said  plans  and 
sections. — lb.,  id. 

REALTY  AKD  PERSONALTY.  See  Pbrsonal  Pbofbrtt,  Will. 

1 .  Where  money  is  directed  to  be  vested  in  land  or  other 
security,  but  the  conversion  has  not,  in  fact,  taken  place 
until  the  whole  interest,  whether  in  land  or  money,  has 
become  vested  absolutely  in  one  person,  any  act  of  his,  in- 
dicating an  option  in  which  character  to  take  or  dispose  of  it, 
will  determine  the  succession  as  between  his  real  and  per- 
sonal representatives. — Cookson  v.  Cookson,  121. 

2.  A  testator  gave  his  residuary  estate  to  his  wife,  and  ap- 
pointed her  his  executrix,  with  the  tuition  of  his  younger 
children,  and  to  provide  for  them  with  regard  to  their 
fortunes ;  and  he  advised  her  thus  : — "  As  to  my  son  John, 
I  would  have  250/.  a-year  paid  him  until  a  sum  of  10,000/. 
can  be  invested  in  land,  or  some  other  securities,  which  is  to 
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be  iiWisied  in  trustees,  for  his  use,  as  to  the  interest  of  such 
money  or  produce  of  such  lands,  for  his  natural  life  ;  and  if 
he  marries  with  consent,  &c.,  that  he  may  make  such  settle- 
ment on  such  wife,  &c.,  as  you  may  judge  proper,  and  that 
the  remainder  may  go  to  such  child  or  children  he  may  have 
lawfully  begotten  ;  but  in  failure  of  these,  to  my  eldest  son 
Isaac  and  his  heirs  for  ever.*'  The  sum  of  10,000/.  was 
vested  partly  in  personal  securities,  and  partly  on  mortg^e 
of  real  estate ;  and  on  the  death  of  John  without  any  child, 
his  widow,  being  entitled  to  the  interest  for  life,  and  Isaac, 
entitled  to  the  principal  on  her  death,  by  their  acts  indicated 
their  intention  to  take  the  fund  as  money.  Isaac  died  in- 
testate. Held,  that  even  if  the  fund  had  been  impressed  by 
the  will  with  the  character  of  real  estate — which  was 
doubtful — it  was  re- converted  into  personalty  by  the  sub- 
sequent acts  of  the  party  absolutely  entitled,  and  therefore  it 
belonged  to  the  next  of  kin  of  Isaac,  and  not  to  his  heir. — 
lb,,  id. 

3.  The  absolute  owner  of  land,  for  the  purpose  of  better  using 
that  land,  erected  upon  and  affixed  to  the  freehold  certain 
machinery:^  Held,  that  in  the  absence  of  any  disposition 
by  him  of  this  machinery,  it  would  go  to  the  heir  as  part  of 
the  real  estate.  If  the  corpus  of  such  machinery  belongs  to 
the  heir,  all  that  belongs  to  that  machinery,  although  more  or 
less  capable  of  being  detached  from  it,  and  more  or  less  ca- 
pable of  being  used  in  such  detached  state,  must  be  considered 
as  attached  to  the  freehold.  No  distinction  arises  in  the 
application  of  the  rule,  from  the  circumstance  that  the  land 
did  not  descend  to  but  was  purchased  by  such  owner.— /Vf^r 
V.Dixon,  312. 
RECTORY. 

1.  The  3  &  4  W.4,  c.  37,  §  124,  empowers  the  Lord  Lieu- 
tenant and  Privy  Council  in  Ireland,  to  "disappropriate, 
disunite,  and  divest  any  rectory,  vicarage,  tithes,  or  portions 
of  tithes,  and  glebes,  or  part  or  parts  thereof,  from  and  out 
of  any  archbishopric,  bishopric,  deanery,  or  archdeaconry, 
dignity,  prebend,  or  canonry,  and  to  unite  every  such  rec- 
tory, vicarage,  tithes,  or  portions  of  tithes  to  the  vicarages 
and  perpetual  or  other  curacies  of  such  parishes  respectively, 
so  that  each  such  rectory,  vicarage,  tithes,  or  portion  of 
tithes,  and  glebes,  or  part  or  parts  thereof,  shall,  with  its 
respective  vicarage,  perpetual  or  other  curacy,  form  a  dis- 
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tinct  parish  or  benefice."  Held,  that  the  Ltord  lievtemit 
and  Privy  Council  have  anthoritj  to  disapprqpriatc  anj  part 
or  portion  of  the  tithes  of  a  rectory  ;  —  that  the  word  rectory 
in  the  statute  must  be  applied  in  its  widest  legal  sense,  and 
therefore  included  the  glebe  ;  and  that  an  order  of  disappro- 
priation of  "  the  rectory, *'^inade  by  tfie  Lord  Lieutenant 
and  Privy  Council,  could  not  be  restricted  to  the  tidie  rent 
charge,  unless  on  the  face  of  the  order  of  disappropriatioa 
such  restriction  was  manifested. — Wtisom  t.  Loveimmd,  677. 
2.  In  an  order  of  the  Lord  Lieutenant  and  Council,  made  under 
this  act,  there  was  a  statement  of  the  rerenues  of  three  rec- 
tories belonging  to  a  cathedral  treasurership.  The  oider  then 
went  on  to  say,  "  There  is  a  further  income  bekng- 
ing  to  the  said  treasurership,  arising  froux  demised  lands, 
amounting  to  the  yearly  sum  of  80/.  6«.  l^if."  The  gl^ 
lands  which  were  not  in  express  terms  mentioned  in  the 
order  did  amount  to  nearly  the  sum  thus  stated.  A  small 
piece  of  land  called  the  Treasurer's  Garden  made  up  the  rest 
After  this  statement  of  the  revenues,  the  order  went  on  to  dis- 
appropriate the  "  rectories,  together  with  the  rectorial  tithes 
thereunto  belonging,"  in  piu'suance  of  the  power  given  by 
the  act,  but  said  nothing  about  the  glebe  : — Held,  that  the 
glebe  lands  were,  under  this  order,  disappropriated  from  the 
treasurership. — Id.,  ib, 

REGISTRATION.     See  Ankuxtt. 

RELATOR.     See  IxFoaMATiow. 

RENEWALS  OF  LEASES.     See  Equity. 

SCOTLAND.     See  Legacy  Duty,   Trusts  and  TausrtES. 
The  law  as  to  actions  against  attorneys  or  law  agents  for  neg- 
ligence in  the  management  of  causes  is  the  same  in  E*glt»d 
and  in  Scotland. — Purves  v.  LandeK,  91 . 

STATUTES. 

9  Geo.  2,  c.  5.— Bovle  r.  Ferrall,  740. 

32  Hen.  8,  c.  34.— Id.  ib. 

39  Eliz.  c  5.— Mayor  of  Newcastle  r.  The  Att.  Gen,,  402. 

6  &  7  W.  4,  c.  115.— Beaufort  v.  Neeld,  248. 

3  &4  Vict.,  c.  31— Id.,  ib. 

6  Geo.  4,  c.  94.— Hatfield  v.  Phillips.  343. 

3  &4  W.  4,  c.  37.— Wilson  r.  Loveland,  677. 

39  &  40  Geo.  3.  c.  99.— Gordon  v.  Howden,  237. 

6  Geo.  4,  c.  16.— Rogers  r.  Spence,  700. 

8  &  9  Vict.,  c.  33.— North  British  Railway  Co.  r.  Tod.  722. 
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SURETY. 

A  surety  is  not  of  necessity  entitled  to  receive  from  the  party 
to  whom  he  is  about  to  bind  himself,  a  full  disclosure  of  all 
the  circumstances  of  the  dealings  between  the  principal  and 
that  party.  If  he  requires  to  know  any  particular  matter, 
of  which  the  party  about  to  receive  the  security  is  informed, 
he  must  make  it  the  subject  of  a  distinct  inquiry.  An  obli- 
gation to  a  banker  by  a  third  party  to  be  responsible  for  a 
cash  credit  to  be  given  to  one  of  the  banker's  customers, 
is  not  avoided  by  the  fact,  that,  immediately  after  the 
execution  of  the  obligation,  the  cash  credit  is  employed 
to  pay  off  an  old  debt  due  to  the  banker.  If  the  surety 
intends  to  rely  upon  such  a  fact  for  his  defence,  as 
showing  that  there  was  a  previous  agreement  between  the 
banker  and  the  customer  to  deal  with  the  credit  in  a  par- 
ticular manner,  to  which,  had  he  known  it,  he  should  not 
have  consented,  he  must  bring  such  a  defence  before  the  (^ourt 
by  putting  it  on  the  record.  —  Hamilton  v.  Watson,  109. 

SURPLUS.     See  Dbkd  of  Gift. 

TITHES.     See  Glebe. 

1 .  To  a  bill  by  the  rector  for  an  account  of  tithes,  against  the 
owner  and  occupiers  of  land  in  the  parish,  they  set  up  a 
modus  of  13/.  6#.  Sd,  payable  half-yearly  ;  and  they  showed 
receipts  for  that  payment  under  various  descriptions,  such  as 
"rent  for  the  rectory,"  and  "prescribed  rent  due  to  the 
rector,'*  from  the  year  1637,  with  some  interruptions;  and 
also  receipts  for  a  payment  of  8^.  9^(/.,  which  was  supposed 
to  be  a  payment  in  respect  of  tenths  due  from  the  rector  to 
the  Crown  :  Held,  by  the  Lords,  affirming  a  decree  for  an 
account,  that  the  case  made  by  the  appellants  would  not 
warrant  the  Court  to  direct  an  issue  to  try  the  existence  of 
the  alleged  modus,  the  evidence  against  it  being  free  from 
doubt.— Catmtf  v.  Raine,  833. 

2.  A  landowner  cannot,  like  a  rector,  insist  on  an  issue  as  a 
right ;  but  in  doubtful  cases  it  is  granted Id.,  ib. 

TREASURER  OF  A  CORPORATION.     See  Corporatiow. 

TRESPASS. 

A  declaration  in  trespass  stated  a  breaking  and  entering, 
damaging  the  doors,  hinges,  and  locks ;  spoiling  the  g^rass 
and  fruit  trees ;  and  exposing  the  plaintiff's  goods  to  sale 
on  his  premises  ;  by  means  of  which.  &c.,  the  plaintiff  was 
not  only  disturbed  in  the  possession  of  his  house,  but  pre- 
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Tented  from  ctrrying  on  hb  boauiefli,  sod  dcprifcd  of  tbe 
enjoyment  of  hifl  goods.  The  defendant  pleaded  that,  before 
the  action  brought,  the  plaintiff  became  a  bankmpt.  Held, 
on  general  demurrer  (affirming  the  jodgment  of  the  Court 
below),  that  as  there  were  some  causes  of  action  indnded  in 
the  declaration  which  would  not  paas  to  the  asagnees,  tbe 
plea  which  embraced  the  whole,  and  was  not  addressed  to 
any  particular  of  the  declaration,  was  insiifficient«  and  bad.— 
Rogers  v.  Speuce,  700. 
TRUSTS  AND  TRUSTEES. 

A  testator  in  Scotland  gave  all  his  property  to  trustees :  first, 
to  pay  his  debts ;  secondly^  to  pay  Mrs.  R.  (a  married 
woman)  so  much  of  the  annual  proceeds  as  they  might  deem 
necessary  for  the  support  of  her  and  fEunily  duiing  her  life, 
declaring  the  same  to  be  alimentary  and  exclusiye  of  her 
husband,  and  not  to  be  attachable,  nor  assignable,  nor  sub- 
ject  to  any  deeds  or  debts  of  her  or  her  husband.  The  acting 
trustee,  with  content  of  Mrs.  R.,  assigned  to  her  alimentary 
creditor  the  rents  of  the  trust  property ;  first,  to  pay  any 
'  debts  affecting  it ;  secondly,  to  pay  part  of  the  rents  to 
Mrs.  R.  for  aliment ;  thirdly,  to  apply  the  residue  in  pay- 
ment of  the  debts  due  to  the  assignee.  Held,  that  the 
assignment  was  void ;  because,  first,  it  was  not  competent 
to  the  trustee  to  substitute  another  person  for  himself  in  the 
trust,  which  was  the  effect  of  the  assignment ;  and  secondly, 
because  it  violated  the  express  prohibition  against  alienation. 
And  in  this  respect  the  law  in  Scotland  is  the  same  as  in 
England. —  Rennie  v.  Ritchie,  204. 
2.  In  an  agreement  between  King  James  I.  and  the  City  of 
London,  in  1 609,  for  a  grant  by  the  King  of  lands  in  Ireland, 
to  be  planted  and  colonized  by  the  city ;  it  was  stipulated 
that  20,000/.  should  be  advanced,  to  be  expended  on  the 
undertaking.  The  City  cumpulsorily  levied  that  and  other 
sums  for  the  same  purpose  upon  the  incorporated  companies 
of  London.  The  King  afterwards  granted  a  charter  creating 
a  corporation  (the  Irish  Society),  the  members  diereof  to  be 
from  time  to  time  appointed  by  the  City  for  the  management 
of  the  plantation,  and  to  whom  the  lands  were  thereby 
granted  for  ever.  The  greater  part  of  the  lands  was  after- 
wards divided  in  severalty  between  the  companies  in  tbe 
proportion  of  their  contributions  to  the  sums  levied  on  them ; 
but  the  town  lands,  ferries,  and  fisheries,  were  retained  by 


INDEX.  867 

the  IHih  Society,  who,  after  applying  part  of  the  rents  and 
profits  towards  the  building  of  churches,  schools,  and  other 
public  purposes  beneficial  to  the  plantation,  divided  the  sur- 
plus among  the  companies.     One  of  these  filed  a  bill  against 
the  Society  and  other  parties,  charging  the  Society,  as  trus- 
tee for  the  companies,  with  breaches  of  trust,  in  applying 
among  their  own  members  large  sums  in  gifts,  and  in  pay- 
ments of  travelling  and  other  expenses,  and  calling  on  them 
for  an  account.     Held,  that  the  Irish  Society  was  consti- 
tuted trustee  for  permanent  public  purposes,  and  had  a  dis- 
cretion in  applying  the  funds  arising  from  the  property 
retained   to  these  purposes :    that  though  the  Society  was 
accountable  to  the  Crown  for  any  neglect  of  duty  in  such 
trust,  and  also  to  the  City  of  London  for  misconduct  in  the 
management  of  the  property,  it  was  not  accountable  to  the 
C^panies. — Skinners*  Company  v.  The  Irish  Society,  425. 
3.  The  Act  39  Eliz.,  c.  5,  enables  "  all  and  every  person 
and  persons"  to  found  hospitals  for  the  poor,  and  to  incor- 
porate them.     A  municipal  corporation  is  included  to  "  every 
person  and  persons,"  and  may  exercise  the  powers  given  by 
the  act.    A  voluntary  conveyance  of  real  estates  to  a  charity 
is  not  defeated  by  a  subsequent  conveyance  for  valuable 
consideration.     Real  estates  conveyed  to  and  vested  in  a 
hospital  founded  under  the  Act  b9  Eliz.,  o.  5,  cannot  be 
alienated  by  the  hospital,  nor  can  it  confirm  an  alienation  of 
them  by  the  founders.     A  municipal  corporation  voluntarily 
founded  a  hospital,  under  the  39  £liz„  c.  6,  and  purchased 
real  estates,  and  caused  them  to  be  conveyed  to  the  hospital, 
but  which  were  kept  under  the  control  and  management  of 
the  founders,  who  afterwards  sold  and  conveyed  them  for 
valuable  consideration,   granting  the  purchasers  covenants 
for  title  and  indemnity  against  the  claims  of  the  hospital* 
The  founders  applied   the  money  produced   by  the  sale, 
together  with  other  monies  of  their  own,  in  the  purchase  of 
an  estate  at  W.,  and  they  paid  annually  to  the  hospital  more 
than  the  rents  and  profits  of  the  sold  estates,     llie  hospital 
at  first  concurred  in  that  arrangement,  and  acquiesced  in  it 
for  120  years,  after  which  the  Attorney  General  and  the 
hospital  by  information  and  bill  claimed  a  portion  of  the  estate 
at  W,,  bearing  the  same  proportion  to  the  whole  estate,  that 
the  produce  of  the  sale  of  the  hospital's  estates  bore  to  the 
whole  purchase  money  of  the  estate  at  W,    Held,  1st.,  that 
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the  estates  conveyed  to  the  hoepital  were  well  vested  in  it, 
and  could  not  be  sold  without  an  act  of  Parliament,  and 
therefore  a  decree  directing  the  hospital  to  confirm  the  sale 
was  in  that  respect  erroneous;    2d,  that  if  the  hospital's 
concurrence  and  long  acquiescence  in  the  arrangement  for 
the  sale  of  its  estates  were  held  to  bar  its  right  to  recover 
them,  or  a  commensurate  portion  of  the  estate  at  fF.,  the 
Attorney  General's  right  to  protect  the  charity  still  existed. 
^Mayor  of  Newcastle  v.  T%e  Attorney  Gemerah  402. 
4.  If  charity  trustees  are  guilty  of  a  breach  of  trust,  the  person 
thereby  injured  has  no  right  to  be  indemnified  by  damages 
out  of  the  trust  fund.    The  law  is  the  same  in  this  respect 
both  in  England  and  Scotland,  -  Feoffees  qf  HerioVs  Hospital 
V.  Ross,  607. 
5.  In  searching  for  the  intention  of  a  donor,  which  is  the  st^dard 
to  go\ern  the  construction  of  a  deed  of  gift,  the  facts,  first, 
that  the  gift  is  subject  to  the  condition  of  making  certain 
payments  to  others, — secondly,  that  forfeiture  will  be  in- 
curred by  non-performance  of  that  condition, — and  thirdly, 
that  the  donee  may  be  subjected  to  lots  by  the  performance 
of  that  condition  are  sufficient  to  raise  the  presumption  that 
in  case  of  the  increase  of  the  fund,  the  donor  intended  to 
give  to  the  donee  the  benefit,  of  that  increase.     A  donor 
granted  to  the  Principal  and  Professors  of  a  college,  certain 
lauds,   *'  upon  the  conditions  hereinafter  specified,"  to  main- 
tain three  bursars,  "  according  to  the  manner,  measure,  and 
quality,  and  as  the  rest  of  the  bursars  of  philosophy,  pre- 
sently in  the  said  college,  already  founded,  are  educated  and 
entertained,*'  and  imposed  as  a  condition  (the  penalty  for  the 
breach  of  which  was  forfeiture),  that  the  Principal  and  Pro- 
fessors should  admit  to  the  bursarships  the  presentees  of  the 
donor  and  his  family  :    Held,  reversing  the  judgment  of  the 
Court  of  Session)  that  this  was  a  grant  upon  condition,  and 
not  a  mere  trust,  and  that  the  Principal  and  Professors  were 
entitled,  after  satisfying  the  conditions  of  the  deed  of  gift,  to 
appropriate  to  themselves  any  surplus  arising  from  the  lands 
thus  given. — Jack  v.  Burnett,  81 2. 

WILL. 

1 .  A  testator  gave  his  residuary  estate  to  his  wife,  and  ap- 
pointed her  his  executrix,  to  provide  for  his  younger  chil- 
dren. And  as  to  his  son  John,  he  "  would  have  250/.  a-year 
paid  him  '  until  a  sum  of  10,000/.  can  be  invested  in  land. 
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or  some  other  secarities,  which  is  to  be  invested  in  trustees, 
for  his  use,  as  to  the  interest  of  such  raoncy  or  produce  of 
such  lands,  for  his  natural  life ;  and  if  he  marries,  &c.,  that 
he  may  make  such  settlement  on  such  wife,  &c.,  as  you 
judge  proper,  and  that  the  remainder  may  go  to  such  child 
or  children  he  may  have  lawfully  begotten ;  but  in  failure  of 
these,  to  my  eldest  son  Isaac  and  his  hoirs  for  ever."  llie 
sum  of  10,000/.  was  vested  in  personal  securities,  and  partly 
on  mortgage  of  real  estate  ;  and  on  the  death  of  John  with- 
out any  child,  his  widow,  being  entitled  to  the  interest  for 
life,  and  haac  entitled  absolutely  on  her  death,  by  their  acts 
indicated  their  intention  to  take  it  as  a  money  fiind.  Isaac 
survived  the  widow  and  died  intestate.  Held,  that  even  if 
the  fund  had  been  impressed  by  the  will  with  the  character 
of  real  estate — which  was  doubtful — it  was  reconverted  into 
personalty  by  the  subsequent  acts  of  the  parties  entitled,  and 
therefore  the  next  of  kin  of  Isaac,  and  not  his  heir,  were 
entitled. — Cookson  v.  Cookson,  121. 

2.  Where  money  is  directed  by  will  to  be  vested  in  land  or 
other  security,  but  the  conversion  has  not  in  fact  taken 
place  until  the  whole  interest,  whether  in  land  or  money, 
has  become  vested  absolutely  in  one  person,  any  act  of  his 
indicating  an  option  in  which  character  to  take  or  dispose  of 
it,  will  determine  the  succession  as  between  his  real  and  per- 
sonal representatives.     76.,  id* 

3.  A  will  disposing  only  of  personalty  contained  these  words  : 
— "  My  will  is,  that  whatever  I  die  possessed  of,  or  in  any 
way  entitled  to,  together  with  whatever  property  my  wife 
may  be  any  way  entitled  to,  shall  produce  to  my  wife  an 
annuity  of  100/.  per  annum,  to  each  of  my  daughters  100/. 
per  annum  for  themselves  and  their  children,  and  to  my 
wife's  mother  an  addition  to  any  property  she  may  possess, 
so  as  to  make  up  to  her  daring  hiar  Klb  an  annuity  of  100/. 
per  annum ;  said  annuities,  after  the  decease  of  my  wife  and 
her  mother,  to  be  equally  divided  ameiig  my  three  children, 
WiUiam,  Mary,  and  JuUa  Louisa;  all  the  rest  and  residue  of 
my  property  and  possessions  I  give  and  bequeath  to  my  son 
WiUiam**  At  the  date  of  the  will  and  of  the  tesUtor's 
death,  his  daughters  had  no  children  :— Held,  that  all  the 
annuities  thus  created  were  perpetual  annuities.  The  tes- 
tator's daughter,  Af.,  died,  and  after  her  death  he  made  a 
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codicil  to  his  will,  dividiag  her  annuity  between  his  two  sor- 
▼iring  children,  bat  in  other  respects  coD&rnung  theviU. 
His  wife's  mother  hsving  died,  he  made  tt  second  codicil  ia 
these  words  : — "And  in  esse  my  son  William  ehall  die 
without  lesTiiig  issue  male  lawfully  begotten,  my  will  ii  that, 
after  the  decease  of  my  wife  and  my  daughter  J.  L.,  my  re- 
munjog  property  shall  then  be  divided  between"  tvo  rela- 
tions named  in  the  codicil,  and  their  children  : — Held,  Chit 
these  codicils  did  not  alter  the  nature  of  the  annuities  given 
hy  the  wUU  to  JmHn  Ijonini.—Stoka  t.  Henm,  161. 

4.  Where  a  iriU  clearly  establishes  a  perpetual  annuity,  the 
estate  in  the  annuity  cannot  be  restricted  by  a  codicil  to  a 
life  estate;  unless  the  expressions  there  used  are  clear  and 
undoubted. — Id.,  ib. 

5.  Semble,  that  the  rule  in  Wilift  eon  (6  Rep.  17),  that  "If 
A.  devises  his  lands  to  B.,  and  to  bis  children  or  issues,  and 
he  bath  not  any  issue  at  the  time  of  the  devise,  the  same  it 
an  estate  tail"— is  applicable  to  personalty. — Id.,  ih. 

6.  In  the  absence  of  any  disposition  of  machinery  erected  upon 
and  afi&xed  to  the  freehold,  it  will  go  to  the  heir  as  part  of 
the  real  estate. — FUhar  t.  Dicktim,  313. 

7.  If  the  corpiu  of  such  machinery  belongs  to  the  heir,  ali  that 
belongs  to  that  machinery,  although  more  or  leas  capable  of 

.  being  detached  from  it,  and  more  or  less  capable  of  being 
used  in  such  detached  state,  must  also  be  considered  a 
belonging  to  the  heir. — Id,,  ii. 

8.  No  distinction  arises  in  the  application  of  this  rule,  from 
the  circumstance  that  the  land  did  not  descend  to,  but  wi^ 

■    purchased  by  the  owner. — Id.,  ib. 
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of  the  testator's  son  (father  of  B.),  to  take  the  profits  of  the 
same  leasehold  premises  until  one  of  them  should  attain  the 
age  of  twenty-one,  and  then  to  convey  the  same  to  such  heir 
male  first  attaining  that  age,  his  executors,  administrators, 
and  assigns.  At  the  death  of  B.,  the  g^ndson,  his  son  and 
heir,  A.  had  attained  the  age  of  twenty-one,  and  entered 
into  possession  of  the  leasehold  premises.  Upon  a  hill  filed 
against  him  hy  the  next  of  kin  of  the  testator :  Held,  that 
A.  had  not  a  good  title  to  the  leaseholds ;  that  the  hequest 
to  the  heir  male  of  the  g^ndson  attaining  twenty-one  was 
void  for  remoteness ;  and,  therefore,  that  the  next  of  kin  of 
the  testator,  at  his  death,  hecame  entitled  to  their  distribu- 
tive shares  of  the  property  on  the  death  of  the  grandson. — 
Viscount  Dungannon  v.  Smith,  546. 
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